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SPEECH 

OF 


SENATOR  FORAKER 

Before  the  Cincinnati  Chamber  of  Commerce, 

July  1st,  \  908. 


"PROSPERITY  DAY. 


ft 


Mr.  President  and  Gentlemen  of  the  Chamber:  When  vour 
President,  Mr.  Egan,  called  me  on  the  telephone  two  hours  ago 
and  kindly  invited  me  to  meet  with  you  on  this  occasion,  I 
promptly  accepted,  because,  in  the  first  place,  it  is  always  a 
pleasure  to  me  to  meet  with  my  fellow  citizens  of  Cincinnati 
under  any  legitimate  circumstances;  and  because  in  the  second 
place,  it  is  an  especial  pleasure  to  meet  with  you  on  this  occa- 
sion because  of  the  interest  I  have  in  common  with  everybody 
else  in  the  purposes  of  the  day.  We  are  all  in  favor  of  a  return 
of  prosperity. 

I  do  not  know  what  you  expect  me  to  talk  about,  but  I  assume 
that  it  will  be  in  order  to  talk  about  the  prosperity  we  have  had. 
the  present  lack  of  prosperity,  the  extent  of  it,  the  cause  of  it,  and 
the  remedy  for  it.  I  do  not  know  how  better  to  recall  the 
measure  of  the  prosperity  we  had  than  to  relate  that  on  the  31st 
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day  of  July,  1907.  eleven  months  ago  almost  to  a  day.  it  was  my 
fortune  to  fall  in  with  Mr.  Egan  as  we  came  from  our  respec- 
tive homes  on  Walnut  Hills  to  our  respective  places  of  business. 
In  the  course  of  our  conversation,  speaking  of  the  happy  in- 
dustrial conditions  we  were  then  enjoying,  he  said  that  the  cry- 
ing need  of  Cincinnati   at  that  time  was  for  twenty  thousand 
more  workmen  than  we  had;  that  employment  was  waiting  for 
that    many   additional   men.     What    he   said    about    Cincinnati 
might  have  been  in  a  general  way  said  about  any  other  like  city 
in  <the   country.     The   prosperous   condition    he    indicated    was 
then  general  in  character.     It  is  different  today.     There  is  un- 
doubted improvement   and  there  are  signs  of  still  greater   im- 
provement in  our  business  conditions,  but  the  situation  is  yet 
bad  enough  to  justify  Mr.  Egan's  conservatism,  when,  in  his 
introductory  remarks  he  stated  that  you  had  met  to  celebrate 
the  fact  that  prosperity  has  returned  "in  the  minds  of  some 
people."     He  was  justified  in  this  conservatism,  because  of  that 
which  all  of  us  know  in  a  general  way.     But  after  T  promised 
him  I  would  come  here  I  called  up  one  of  the  mercantile  agencies 
of  our  city  which  keeps  a  record  of  such  matters  and  was  told, 
in  answer  to  an  inquiry,  that  there  are  today  in  Cincinnati  from 
twenty   to   twenty-two   thousand    idle   artisans— men    who    work 
at  trades,  skilled  labor  and  the  higher  classes  of  labor,  so  to 
speak.     In  other  words,  in  eleven  months  we  have  passed  from 
a  condition  where  we  had  work  for  twenty  thousand  men  whom 
we   could   not   find   to   employ,    to   a   condition    where    we    have 
twenty   thousand  men   for  whom   we  have   no   work:  men   who 
have  been  out  of  work  now   for  several   months,   long  enough 
for  many  of  them  to  have  exhausted  their  savings  and  to  be  now 
in  the  condition  of  real  solicitude  as  to  the  future. 

In  my  mail  this  morning  I  found  the  weekly  review  by 
Henry  Clews,  issued  last  Saturday.  June  L'Tth.  of  the  indus- 
trial conditions  of  the  country.  I  will  not  stop  to  read  what  he 
said,  but  merely  state  the  effect  of  it,  He  tells  us  that  while 
conditions  are  somewhat  improved,  yet  there  are  many  things 
to  indicate  that  a  return  of  genuine  prosperity  in  anything  like 
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a  r  . I]  •  is  -  can  no1  be  exped  -d  for  some  time  to  cum,-.  ]]■■ 
tells  us,  as  an  evidence  of  this,  thai  the  latesl  reports  of  the 
railroads  show  thai  their  gross  receipts  as  compared  with  cor- 
r  sponding  months  of  last  year  fell  off  in  January,  aine  per 
e  at;  February,  ten  per  cent.;  March,  fourteen  per  rent.; 
April,  twenty  per  cent,  and  May,  twenty-four  per  cent.  We 
!i'  well  be  startled  a1  reading  those  figures  if  we  did  not 
!"■  •!  confident  thai  during  the  month  of  June  there  has  been  a 
substantia]  improvement  as  the  reports  of  that  month  will  sh 
But  no  one  expects  that  the  improvemenl  for  Juno  will  be  sufii- 
cj  at  to  make  the  earnings  for  thai  month  anything  like  equal 
to  the  earnings  for  the  same  month  last  year.  Mr.  Clows  then 
adds  that  if  we  should  be  disappointed  in  this,  then  the  time 
is  not  far  distant  when  further  economies  will  have  to  be  prac- 
ticed, including  among  other  things  a  reduction  of  wages.  It 
is  sincerely  to  be  hoped  nothing  of  that  kind  will  occur,  for  in 
such  event  the  situation  would  be  serious  indeed. 

The  question  is  how  are  we  to  remedy  this  situation,  and  to 
enable  us  to  act  intelligently  wo  should  know  what  caused  it. 
I  understand  thai  you  have  organized  what  is  called  a  "Sun- 
shine" club,  and  that  my  good  friend.  }\v.  Wiborg,  is  shedding 
sunbeams  on  every  hand,  and  that  you  propose  to  remedy  the 
ion,  in  part  a!  least,  by  -imply  resolving  that  you  will  re- 
employ men  and  go  ahead  with  your  proposed  undertakings, 
trusting  to  a  general  revival  and  that  by  your  confidence  -  i 
manifested  you  will  encourage  a  return  of  prosperity.  Much 
can  be  accomplished  in  that  way.  but  this  proposition  reminds 
me  of  one  by  which  Horace  Greeley  added  great  uotoriety  to  his 
well-earned  great  fame,  by  prod  liming  thai  "the  way  to  resume 
was  *.,  resume."  We  found  oul  then  thai  on  top  of  thai  propo- 
sition we  needed  some  well-considered  legislation,  and  I  ap- 
prehend we  will  have  a  similar  experience  now. 

It  is  said  the  panic  was  caused  by  over  trading,  by  overcr 
by  over  capitalization, by  lack  of  currency, by  the  fact  thai 
h  ve  a  presidential  year.  etc.  etc    All  these  things  are  uo  doubt 
causes  to  i    .     iter  or  less      tent,  but  we  have  had  all  these  before 
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without  affecting  prosperity.  Four  years  ago  we  had  a  presiden- 
tialyear  and  we  had  then  unbounded  prosperity.  So  far  as  the 
p  sidential  campaign  of  this  year  is  concerned,  there  is  no  rea- 
son why  business  should  be  seriously  affected. 

I  can't  talk  polities  here,  but  I  trust  I  may  say  that  one  conven- 
tion has  nominated  its  candidate  and  he  is  known  to  every  man 
who  hears  me,  as  exceptionally  agreeable  in  all  respects,  so  far  as 
his  personality  is  concerned.  (Applause).  He  has  ability, 
character  and  general  qualifications  and  fitness.  (Applause). 
The  only  objection  I  have  to  him  is  that  he  seems  to  believe  that 
the  country  needs  more  of  the  so-called  Roosevelt  policies,  while 
in  my  opinion  we  are  already  suffering  from  an  overdose  of 
them.  (Applause).  I  will  not  pursue  that  suggestion,  except 
to  add  the  single  remark  that  all  these  so-called  causes  of  the 
panic  are  in  my  opinion  relatively  unimportant.  The  real 
great  cause  that  has  brought  upon  us  our  trouble  was  such  legis- 
lation as  the  Sherman  anti-trust  law.  the  Hepburn  rate  bill, 
with  its  commodity  clause,  now  on  trial,  and  other  like  legisla- 
tion, enacted  by  Congress  and  by  the  State  Legislatures,  to- 
gether with  an  announced  policy  that  at  a  specified  time  in  the 
future  we  are  to  have  a  general  revision  of  the  tariff. 

Let  me  speak  first  about  this  tariff  matter.  Nobody  ever  ex- 
p  -ted  that  the  schedules  of  the  Dingley  tariff  law  would  con- 
tinue indefinitely  without  change.  All  understand  that  sooner 
or  later,  on  account  of  changes  in  general  conditions,  they  ton 
must  be  changed.  But  it  seems  to  me  to  be  a  stupid  performance 
t  i  announce  that  at  some  specified  time  in  the  future  we  are  to 
revise  the  tariff.  It  is  a  great  deal  like  having  our  dentist  tell 
lis  that  tomorrow  at  twelve  o'clock  he  will  extract  a  tooth.  You 
will  have  not  only  the  pain  and  suffering  of  extraction,  but  also 
all  the  pain  and  suffering  of  twenty-four  hours  of  disagreeable 
contemplation.  To  announce  in  DOT  ami  1908  that  we  will  re- 
vise the  tariff  in  1909  is  to  make  business  generally  uneasy. 
What  man  is  to  escape,  surely  not  the  iron  and  steel  interests. 
Mr.  President,  or  any  other  specified  industry  can  hope  to  es- 
cape.    When   revision  comes  everybody  knows  that  it  will  be  a 


revision  of  the  whole  subject.  Ami  now  that  we  have  deter- 
mined that  in  the  future— some  time  nexl  year — we  will  have 
tariff  revision,  I  apprehend  that  all  business  liable  to  he  affecl 
by  such  revision  will  be  conservative  and  do  all  kinds  of  1 1 . - « 1  -_r - 
ing  against  possible  injury.  This  determination  to  revise  would 
have  this  tendency  to  make  business  men  conservative  under  any 
circumstances  but  particularly  at  this  time.  We  are  advised  by 
the  morning  papers  that  the  deficit  in  our  revenues  for  the  fiscal 
year  ending  yesterday,  June  30th,  amounts  in  round  figures  to 
sixty  millions  of  dollars,  and  for  the  calendar  year  to  probably 
one  hundred  millions  of  dollars. 

But  I  mentioned  the  rate  bill.  That  is  a  big  subject.  I  do 
not  want  to  enter  upon  it  except  to  call  attention  to  one  fact  with 
which  you  perhaps  are  not  entirely  familiar.  And  that  is  that 
the  rate  bill  contained  a  provision  known  as  the  commodity 
clause.  By  this  provision  all  railroads  are  prohibited  from  and 
after  May  1st,  190s.  from  hauling  any  commodity — coal,  stone 
or  anything  else  which  a  railroad  may  own.  or  mine,  or  produc  •. 
or  be  interested  in.  directly  or  indirectly  in  interstate  commerce. 
This  clause  was  aimed  particularly  at  the  coal  carrying  roads 
of  Pennsylvania,  but  it  applies  to  all  the  roads  alike.  That  you 
may  get  the  measure  of  what  was  intended  by  this  clause  let  me 
remind  you  that  last  year  the  anthracite  roads  carried  out  of 
Pennsylvania  across  the  state  line  into  New  York.  New  J-  rs 
New  England  and  other  parts  of  the  country  in  round  figures 
50.000.000  tons  of  hard  coal.  When  the  first  day  of  May  came 
all  this  was  to  stop  unless  the  roads  had  in  the  meanwhile  dis- 
posed of  these  properties.  For  a  number  of  reasons  they  had 
been  unable  to  sell  them.  In  the  firs!  place,  they  could  not  find 
any  buyers.     In  the  second  place,  they  could  not   have  sold  and 

iveyed  if  they  had  found  buyers,  because  they  are  all  bonded 
jointly  with  the  railroads  that  owned  them  and   the  mor 
a   mring  these  bonds  contained  the  usual  stipulation  prohibil 
the  alieniation  of  any  of  the  property  covered  without  the  con- 
sent of  all  the  bond  holders.     At   any  rate,  when   the  first  day 
of  May  came,  according  to  'he  commodity  clause,  they  should 
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have  stopped   immediately  carrying  coal   across  the  state  line, 
but  they  did  not  stop  because  under  some  kind  of  arrangement— 

I  do  not  know  just  what — there  was  practically  an  agreement 
that  there  should  be  litigation  to  test  the  validity  of  the  clans.' 
with  all  parties  to  abide  the  judgment  of  the  court.  That  litiga- 
tion was  heard  in  the  Circuit  Court  of  the  United  States  sitting 
at  Philadelphia  a  week  or  ten  days  ago.  A  decision  is  exo  •*  d 
at  an  early  date.  If  the  court  should  hold  the  clause  to  be  uncon- 
stitutional, then  everything  will  proceed  just  as  it  is  now  pro- 
e  -ding.  Xo  further  attention  will  be  paid  to  the  law.  But  if 
the  court  should  hold  the  clause  constitutional — that  it  is  valid 
and  binding — every  railroad  engaged  in  hauling  coal  of  its  own 
production  must  instantly  stop  under  the  penalty  of  heavy  fines, 
jether  with  heavy  tines  and  imprisonment  for  its  officers.  Fn 
thai  event  there  would  be  not  only  a  great  hardship  upon  the 
railroads  but  a  greater  hardship  upon  the  consumers  of  coal 
everywhere.  The  result  would  be  of  a  disastrous  character  to 
the  whole  country. 

It  is  because  though! fill,  prudent  business  men  foresee  this 
possible  situation  that  there  is  still  hanging  over  the  business  of 
the  country  a  menace  that  can  not  be  removed  by  resolutions  of  a 
"Sunshine"  club,  bu1  by  only  a  judgment  of  the  courts  or  by  an 
act  of  Congress. 

If  the  court  should  dispose  of  the  clause  that  will 
it.  If  not  Congress  will  have  to  undo  it.  1  voted  against 
the  proposition  when  it  was  brought  forward  in  the  Senate  and 
proposed  an  amendment  at  the  recent  session,  modifying  it  so 
as  to  make  it  only  prospective  in  its  application.  I  regret  to  say 
T  was  unsuccessful  in  both  cases.  If  the  law  he  upheld  and  we 
have  the  further  experience  I  have  suggested,  1  shall  hope  to  be 
successful  at  the  nexl  session ;  before  I  am  eliminated.  (Laughter 
and  applause). 

I  thought  I  could  foresee  what  would  be  the  consequences  of 
such  legislation.  1  refused  to  support  the  bill,  not  because  of 
its  effect  on  railroads,  but  because  of  its  effect  upon  the  whole 
country— because    1    thought   then   that   I   plainly   foresaw   that 


just   such  expi  piences   as   we   are   now-   passing   through   would 
surely  be  the  result. 

But  while  there  are  many  other  matters  of  this  same  gen 
nature  about  which  I  might  speak.  I  shall  oot  further  detain 
y  mi.  I  have  said  enough  for  the  present.  My  only  purpose  was 
to  indicate  that,  while  much  can  be  done  along  the  lines  proposed 
by  the  Sunshine  club,  yei  something  more  will  be  found  neces- 
sary— and  I  have  tried  to  indicate  the  nature  of  it — before  we 
have  a  return  of  prosperity  such  as  we  have  heretofore  enjoyed 
and  should  be  enjoying  now  and  will.  I  trust,  enjoy  again  in 
the  near  future. 

Again  thanking  you  for  your  invitation  and  for  the  kind  at- 
tention you  have  given  me.  I  bid  you  good  day.     (Applaua 
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SPEECH 

OF 


SENATOR  FORAKER 


At  Ft.  Meigs,  Ohiot  September  1,  1908. 


Mr.  Chairman  and  Fellow  Citizens: 

It  wmild  be  difficult  to  exaggerate  the  greatness  of  our  country 
or  the  happiness  of  our  people.  Our  territory  belts  the  continent 
and  invades  the  seas.  Our  population  represents  the  blood  of 
all  the  races.  ye1  is  the  most  homogeneous  of  any  country  in 
the  world.  Our  resources  are  practically  exhaustless  and  our 
industries  are  as  countless  and  as  varied  as  the  tastes  and  wants 
and  genius  of  man.  Our  civilization,  intelligence  and  morals 
mark  the  highest  standards  ever  attained.  From  ocean  to  ocean 
there  is  an  endless  succession  of  visible  monuments  to  Lofty 
achievements.  The  farms,  the  cities,  the  mines,  the  mills,  the 
factories,  the  railroads,  the  churches  and  school  houses  com- 
bine to  record  the  greatest  march   in  human  progress  that   has 

ever  been  made.     The  picture  we  today  present   is  s mplete 

and  perfeol  in  all  its  features  and  proportions  that  it  is  hard  to 
!•    a!!  and  realize  tie-  sufferings,  hardships,  'I  inials,  laboi  rts, 

struggles,  battles,  patriotism,  heroism,  blood  and  death  that  are 
involved  and  represented.     It  is  only  by  some  such  occasion  as 
thi.s  that  the  p.ist  is  again  brought,  vividly  before  us  and  we 
reminded  of  the  trials  and  tribulations  that  went   before  our 
triumphs. 
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To  intelligently  appreciate  this  spot  and  what  we  are  seeking 
to  commemorate  we  must  blot  out  the  beautiful  picture  of  today 
and  paint  another.  We  must  eliminate  the  railroads,  the  trolleys, 
the  telephone,  the  telegraph,  and  shut  out  of  view  entirely  all 
kinds  of  electrical  and  steam  motive  power  on  both  land  and 
water.  We  must  wipe  off  the  canvas  all  our  beautiful  farms 
with  their  fields  of  waving  grain  and  grassy  meadows.  We 
must  blot  out  the  turnpikes  and  public  highways.  We  must 
stop  the  busy  hum  of  industry  in  all  its  forms.  We  must  sub- 
stitute for  all  this  scene  of  beauty,  cultivation,  improvement 
and  human  endeavor  and  activity,  well  nigh  impenetrable  forests 
and  practically  impassable  swamps.  Instead  of  cattle  on  a  thou- 
sand hills  and  domestic  animals  that  render  us  service  and  are 
agreeable  companions,  we  must  fill  the  woods  with  savage  beasts 
and  savage  men,  with  only  a  few  white  settlements  scattered 
here  and  there  in  small,  newly  made  clearings,  the  very  out- 
posts of  civilization,  with  only  foot  and  wagon  trails  incom- 
pletely connecting  them.  Behind  this  frontier  was  an  encroach- 
ing population,  that  in  slowly  widening  and  advancing  growth 
had  been  gradually  fighting  its  way  from  the  river  to  the  in- 
terior, but  which  had  scarcely  made  its  appearance  nearer  this 
point  than  Columbus. 

They  were  hardy,  brave  and  self-reliant,  but  sparse,  poor  and 
unable  to  spare  to  the  army  from  their  scanty  stocks  of  pro- 
visions and  supplies. 

It  was  to  such  a  spot,  so  situated  and  surrounded,  and  to  the 
defense  of  such  a  people,  that  General  Harrison  came  in  1813. 
Today  it  is  an  agreeable  ride  of  but  a  few  hours  from  this  point 
to  the  most  far  distant  homes  of  those  who  accompanied  him, 
but  then  those  homes  could  be  reached  only  by  weeks  of  weari- 
some travel.  His  soldier  boys  were  farther  from  their  loved 
ones  than  are  our  soldiers  boys  of  today  on  duty  in  the  Philip- 
pines. 

Others  have  described  the  bitter  cold  that  was  encountered. 
and  the  numerous  hardships  and  deprivations  that  they  endured, 
and  in  thrilling  sentences  their  brave  and  heroic  defense  of 
this  place  has  been  told  over  and  over  again.  All  this  is  familiar 
history  and  need  not  be  repeated  here  today.  Suffice  il  to  say 
that   flic  gallant  sons  of  Virginia,  Pennsylvania,  Kentucky  and 
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Ohio,  who  composed  thai  little  army,  were  worthy  of  the  great 
trust  committed  to  them.  Together  they  stood  and  fought,  and 
together  many  of  them  died;  and  here  for  almosl  a  century  they 

have  slept  side  by  side  in  the  nidi'  trrn.-li-s  to  which  their  com- 
rades tenderly  consigned  them. 

Almost   a   hundred  years  have  passed   and   w one  now   to 

honor  them.  Our  respective  states  have  sent  us  to  join  in  the 
unveiling  and  dedication  of  this  beautiful  monument. 

We  are  here  not  alone  because  a  hat  tie  was  fought  here,  and 
because  men  died  here  bravely  fighting  under  our  country's 
flag.  There  are  hundreds  of  battle-fields  that  are  unmarked,  and 
perhaps  always  will  remain  unmarked;  we  are  here  because  to 
this  particular  spot  attaches  a  special  historic  interest. 

Plymouth  Rock  and  Jamestown  excite  a  special  interest  be- 
cause  they  were  the  beginnings  of  two  conflicting  ideas,  from 
which  started  the  conflicting  contentions  of  free  and  slave  in- 
stitutions. 

Quebec  is  of  special  interest  to  every  student  of  history,  be- 
cause there,  on  the  plains  of  Abraham,  in  the  death  grapple  of 
Montcalm  and  Wolfe,  it  was  decided  that  on  this  continent  there 
should  be  not  French  but  British  domination. 

Valley  Forge  and  Yorktown  are  especially  dear  to  every 
American  heart,  because  they  respectively  mark  the  lowest  ebb 
and  the  final  triumph  of  the  Revolution. 

There  were  a  thousand  fields  made  bloody  during  our  late  Civil 
War.  but  Antietam,  that  moved  Abraham  Lincoln  to  proclaim 
emancipation,  and  Gettysburg, where  was  reached  the  high-water 
mark  of  that  struggle,  and  Appomattox,  where  was  achieved  the 
final  victory  of  the  Union  arms,  will  forever  have  a  historic-  inter- 
es1  far  beyond  that  which  attaches  to  Shiloh,  Vicksburg,  Chic- 
amauga,  Mission  Ridge,  Atlanta,  the  Wilderness,  or  any  of  the 
other  rioted  fields  of  thai  heroic  strife. 

The  spots  that  arrest  the  attention  and  hold  fixed  places  in 
the  minds  of  men  are  those  which  are  identified  with  greal 
turning  points  in  national  destinies  and  human  afifiairs. 

Fort  Meigs  has  a  special  importan< E  this  character,  beyond 

that  which  attaches  to  Fori  Recovery,  or  Fori   Defiance,  or  I' 
Wayne,  or  any  of  the  neighboring  fortification.;  of  thai  pioneer 
time,  because  it   was  the  base  of  operations  in  a  campaign    >f 
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national  importance,  planned  for  the  recapture  of  Detroit  and 
the  invasion  of  Canada.    The  battle  fought  here  was  no  greater, 
and,  measured  by  conditions  and  circumstances  then  existing,  no 
more  worthy  of  special   commemoration  than  that   which   was 
fought  in  this  vicinity,  at  Fallen  Timbers,  by  General  Wayne; 
but  Wayne's  battle  had  reference,  and  was  confined  in  its  effects 
and  influences,  to  our  relations  with  the  Indian  Tribes.     The 
great  blessing  of  peace  and  protection  to  the  frontiersmen  of 
that  day  was  the  result  of  his  victory,  but  its  effects  and  bene- 
fits were  local,  while  the  successful  resistance  to  the  siege  of 
Fort  Meigs  was  national  and  even  international.     It  was  a  de- 
cisive event  in  a  war  between  two  nations;    a  war  that  affected 
our  national  life  and  greatly  concerned  the  whole  world.     It 
inspired  General  Harrison  and  his  army  with  confidence  at  a 
critical  time  and  prepared  them  for  the  successful  campaign  that 
followed,  in  which  the  disgrace  of  Hull's  surrender  was  effaced. 
Canada   was   invaded,   the   battle   of   the   Thames  was   fought, 
Tecumseh  fell,  and  the  tide  that  had  been  against  us  was  turned 
in  our  favor  and  led  us  on  to  an  honorable  peace  with  Great 
Britain  that  has  continued  unbroken  for  almost  a  century,  and 
which  now  promises  to  continue  for  centuries  to  come. 

It  is  well  to  mark  such  spots.  They  are  the  mile  stones  of 
human  history.  The  noble  dead  merit  the  tribute  involved,  but 
the  good  that  is  wrought  is  for  the  living.  All  who  look  upon 
such  memorials  must  be  stimulated  to  a  deeper  study  of  our  in- 
stitutions, their  origin,  their  character,  their  singular  adapta- 
tion to  our  wants  and  aspirations,  to  the  treasure  and  blood  we 
have  expended  to  establish  and  maintain  them,  and  to  the  mani- 
fold rich  blessings  they  have  brought  us.  In  this  way  they  will 
reach  a  clearer  conception  of  the  high  duty  resting  upon  us  to 
perpetual*'  their,  unimpaired. 

When  General  Harrison  fought  here  there  were  hut  IS  states  in 
our  Union  ;  now  there  are  46.  Then  we  had  Less  than  10  millions 
of  population;  now  we  have  85  millions.  Then  we  fronted  on 
only  the  Atlantic;  now  we  face  both  oceans.  Then  our  in- 
dustries were  few  in  number  and  restricted  in  character;  now 
they  are  multiplied  and  expanded.  Then  we  had  only  simple 
and  primitive  conditions;  now  the  most  highly  developed  and 
complicated  known  to  modern  civilization.     The  government  our 
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fathers  had  given  us  was  then  still  regarded  by  all  Knropean 
countries  as  a  mere  experiment,  fairly  well  adapted  perhaps  to 
the  situation  then  existing,  but  unlit  for  any  Large  expansion 
of  territory  or  increase  of  population,  with  increased  and  con- 
flicting interests,  and  as  doomed  to  failure  and  dissolution  when- 
ever put  to  any  serious  test.  Many  Americans  were  equally  in- 
credulous. 

Each  acquisition  of  territory  that  we  have  made  excited  serious 
apprehensions  that  found  expression  in  the  debates  in  Congress 
and  elsewhere  as  to  whether  our  institutions  would  stand  the 
strain.  It  was  gravely  and  seriously  contended  by  sonic  of  the 
ablest  statesmen  of  that  time  and  later,  that  we  should  not  at- 
tempt to  advance  our  territorial  boundary  beyond  the  crest  of 
the  Rocky  Mountains;  that  that  was  the  natural  terminus  for 
us  on  the  west,  and  that  we  were  defying  fate  and  inviting  dis- 
memberment and  disaster  to  disregard  what  God  had  so  plainly 
indicated. 

Apparently  there  are  still  among  us  some  doubting  Thomases, 
for  there  was  especial  apprehension  when  the  Spanish  War 
acquisitions  were  made,  but  it  has  been  found  in  every  instance 
that  our  Constitution  fits  its  requirements  as  perfectly  as  though 
it  had  been  made  with  special  reference  thereto. 

But  greater  than  the  expanse  of  our  domain,  greater  than  the 
multiplication  of  our  wealth,  greater  than  any  power  that  has 
conic  to  us.  greater  than  any  glory  we  have  achieved,  greater  than 
any  of  our  physical  accomplishments,  has  been  the  improvem 
of  our  people  intellectually,  morally,  and  in  all  that  makes  for 
good  citizenship. 

There   uever   was   a   time   when   they   stood    in    less   iced 
statutory  straight-jackets,  or  when  they  less  deserved  to  be  dis- 
credited in  their  own  estimation  and  before  the  world  by  official 
censure  and  public  criticism. 

There  never  was  a  time  when  our  high  degree  of  SUCC  sss  Wi  -  - 
universally  recognized.  .Ml  the  nations  are  striving  I  i  follow 
our  example.  All  this  hemisphere  and  nearly  all  the  peoples 
of  the  earth  are  now  living  under  written  constitutions, 
modeled  after  ours.  Not  only  Russia  and  Turkey,  but  now 
finally  Persia  has  also  demanded  an  organic  law  in  which  the 
powers  of  government   and   the   rights   of   the   people   shall 


clearly  defined;  and  the  Shah  must  yield,  as  the  Sultan  has 
yielded,  or  his  throne  will  totter  to  its  fall.  The  day  for  ab- 
solute monarchies  and  all  kinds  of  autocratic  governments  has 
forever  passed.  Soon,  everywhere,  and  for  all  time,  it  will  be 
established  that  the  people  have  capacity  and  a  right  to  govern 
themselves. 

It  is  not  alone  our  material  advancement,  our  imperial  domain, 
our  loyal,  patriotic  citizens,  our  untold  and  incalculable  wealth, 
our  gallant  army  or  our  battleships,  that  has  brought  about  this 
changing  of  the  forms  of  their  governments  by  other  peoples, 
but  rather  the  peace,  the  freedom,  the  contentment  and  the 
general  happiness  we  enjoy,  coupled  with  the  intellectual  and 
moral  advancement  we  have  made. 

A  government  under  which  a  people  can  accomplish  such 
wonderful  success  at  home  and  exert  such  influences  abroad,  can 
not  be  too  thoroughly  studied  or  too  carefully  guarded.  Practic- 
ally all  the  greatest  publicists  agree  that  the  most  vital  feature 
of  the  general  plan  of  our  government  is  found  in  the  distribu- 
tion of  its  powers  among  three  separate,  independent  and  co- 
ordinate  departments. 

It  is  fundamental  that  neither  shall  encroach  upon  the  other. 
The  legislative  shall  not.  without  constitutional  warrant,  take 
from  or  add  to  the  powers  of  the  judiciary;  nor  shall  the  judici- 
ary annul  or  embarrass  the  lawfully  enacted  will  of  the  legisla- 
tive. Working  in  harmony  as  their  official  duties  require  the 
result  is  as  near  perfection  as  human  imperfection  will  allow. 

We  can  only  speculate  as  to  the  disappointing  consequences 
that  would  ensue  if  they  should  work  at  cross-purposes,  for.  to 
the  credit  of  these  two  departments,  neither  has  ever  willfully 
infringed  upon  or  denied  the  powers  of  the  other.  Through  all 
Hie  years  that  have  passed  they  have  been  so  true  to  the  pur- 
poses of  their  creation  that  they  have  carefully  respected  and 
jealously  guarded,  each,  the  rights  of  the  other. 

But  worse  than  legislative  and  judicial  discord  would  be  an 
invasion  of  either  of  the  other  departments  by  the  executive. 

All  the  powers  of  that  department  are  consolidated  in  a  single 
individual.  He  is  the  Commander-in-Chief  of  the  Army  and 
the  Navy.  He  has  in  his  own  hands  all  the  tremendous  power 
of  public  patronage.     He  not  only  has  under  his  control  and 
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subject  to  his  will,  so  Ear  as  their  tenure  is  concerned,  thousands 
of  office  holders,  but  he  h;is  even  more  immediately  under  his 
command  a  constantly  increasing  army  of  more,  at  the  presenl 
time,  than  three  thousand  special  agents,  inspectors  and 
service  men,  whose  highest  law  is  his  bidding. 

I'ndci-  a  bold,  aggressive,  unscrupulous  and  designing  Execu- 
tive this  power  of  appointment   and  these  armies  of  appoint 
could  be  so  exercised  and  directed  as  to  destroy  the  independenc  ■ 
and  impair  the  usefulness  and  efficiency  of  both  the  other  de- 
partments. 

Such  an  abuse  of  power  would  be  a  violation  of  the  Constitu- 
tion, which  if  long  acquiesced  in  might  eventually  work  its 
overthrow. 

Such  practices  are  of  such  serious  character  that  they  are  not 
likely  often  to  occur,  but  nevertheless  we  should  be  ever  watchful 
to  rebuke  them  when  they  do  occur,  lest  in  them  we  find  our  un- 
doing. Open  and  avowed  enemies  are  not  always  the  m 
dangerous.  Too  frequently  subtle  influences  undermine  and 
thwart  human  endeavor  before  they  are  recognized.  This  is 
particularly  true  in  governmental  experience. 

All  the  teachings  of  history  proclaim  that  there  is  no  safety 
except  where  there  is  eternal  vigilance.  If  there  should  come 
necessity  for  changes  in  our  organic  law  Le1  ns  make  them  in  ac- 
cordance with  its  provisions,  having  the  requisite  patience  and 
patriotism  therefor,  and  ever  remembering  and  believing  that 
what  Washington  and  his  associates  framed,  and  Lincoln  and 
his  associates,  with  the  help  of  that  grand  old  Union  army.  : 
fected,  is  good  enough  for  you  and  me  and  for  all  who  are  com- 
ing after  us. 
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Senator  Foraker  to  Mr,  Hearst. 


i. 

[Published  September  19th,   1908.] 

I  do  not  know  whether  the  letters  given  out  by  Mr.  Hearsl 
are  true  copies  or  not.  but  I  assume  they  are,  for  I  was  then  en- 
gaged in  the  practice  of  the  law  and  was  employed  by  the  Stand- 
ard Oil  Company  as  one  of  its  counsel  in  connection  with  its 
affairs  in  Ohio,  where  it  was  attacked  in  the  courts  and  in  the 
Legislature. 

While  I  do  not  now  recall  the  details,  1  remember  that  I  ren- 
dered the  company  such  service  as  I  could,  charged  for  it  and 
was  paid. 

The  employment  had  no  reference  whatever  to  anything  pend- 
ing in  Congress,  or  to  anything  in  which  the  Federal  Govern- 
ment had  the  slightest  interest. 

That  1  was  so  employed,  and  presumably  compensated  for  my 
services,  was  common  knowledge  at  the  time;  at  least,  I  never 
made  any  effort  to  conceal  the  fact.  On  the  contrary,  I  was 
pleased  to  have  people  know  that    1   had  such  clients. 

It  had  not  then  become  discreditable,  but  was  considered  jusl 
the  reverse,  to  be  employed  by  such  corporations. 

That  employment  ended  before  my  firsl  term  in  th  •  S  a  al 
pired.     I  have  not  represented  the  company  in  any  waj    since. 
in  other  words,  I  have  not  represented  the  company  in  an 
lo]  re  it  was  attacked  by  the  Federal  Goveri 

nor  since  before,  with  full  general  knowledge     I  w 
to  the  Senate. —  [Statement  of  United  States  St  nator  Jos(  ph  B 
son  Foraker  in  answer  to  charges  made  at  Columbus  Th 
night  by  William   Randolph   Hearst. 
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[Published  September  20th,  1908.] 

The  production  by  Mr.  Hearst  of  the  letter  of  Mr.  Archbold 
to  me.  dated  January  29,  1902,  referring  to  a  certificate  of  de- 
posit inclosed  for  $50,000,  and  expressing  the  hope  that  the 
transaction  may  be  satisfactorily  concluded,  illustrates  how  un- 
reliable is  the  memory  and  how  easily  appearances  may  deceive. 

When  I  first  read  the  letter  I  could  not  recall  that  I  had  ever 
received  any  such  letter  or  any  such  certificate.  I  at  once  called 
up  my  house  in  Washington,  where  my  letters  of  that  date  are 
on  file,  and  had  a  search  made,  with  the  result  that  a  proposed 
transaction  was  recalled  that  had  gone  entirely  out  of  my  mind. 

A  friend  of  mine,  a  newspaper  man,  informed  me  that  he  held 
an  option  on  the  Ohio  State  Journal  to  purchase  it.  according  to 
my  present  recollection,  for  $135,000.  He  was  able  himself  to 
advance  but  a  small  amount  of  this  purchase  price.  He  applied 
to  me  to  help  him.  I  did  not  have  enough  money  to  be  of  very 
material  assistance,  but  for  the  sake  of  having  the  paper  in 
friendty  hands  I  was  willing  to  advance  a  part  of  it.  I  applied 
to  a  number  of  friends  to  see  if  they  would  not  make  up  the 
balance  of  the  amount.  Among  others,  I  applied  to  the  Standard 
Oil  Company.  They  first  agreed  to  loan  the  newspaper  com- 
pany, when  purchased  and  reorganized,  $35,000,  according  to  my 
present  recollection,  the  same  to  be  secured  by  stock  of  the 
newspaper  company.  Somebody  who  was  expected  to  go  into 
the  enterprise  dropped  out,  and  that  made  it  necessary  for  all 
the  others  to  increase  the  amounts  they  were  proposing  to  ad- 
vance. At  the  request  of  my  friend  I  asked  the  different  par- 
ties to  increase  their  advances,  and  thereupon  the  Standard  Oil 
Company  did  accordingly  increase  their  amount  from  $35,000 
to  $50,000,  and  sent  me  the  letter  with  the  certificate  inclosed, 
as  stated.  It  was  thought  at  that  time  that  the  transaction 
would  be  immediately  closed,  but  there  was  a  delay  of  a  few 
days,  and  at  the  end  of  that  delay  the  whole  transaction  fell  to 
tli'  ground,  because  other  people  had  stepped  in  and  purchased 
the  property.  Thereupon  I  returned  the  draft  to  the  Standard 
Oil  Company.  I  had  no  employment  in  the  matter  and  never 
derived  a  cent  of  profit  from  it,  and  never  made  any  charge  on 


—  3  — 

accounl    of  i1    to  anybody.     I   am   a1   the  di  advantage  of 
being  able  to  produce  this  correspond  mce,  because  it  is  on  my 
files  in  Washington,  and  1  can  no1  gel  a1  it  for  the  present,  ; 
I  am  confidenl   that   when   I   am  able  to  produce  it   it   will   be 
found  to  I)--'  in  exact  accord  with  my  stal   m  at. 

I  (In  not  remember  to  have  received  the  letter  relating  to  the 
bill  introduced  by  Senator  flours,  of  Arkansas,  bu1   whether   I 
ived  such  a  letter  or  not,  it  had  no  ref  ■  to  any  employ- 

ment of  any  kind  from  the  Standard  Oil  Company  or  anybody 
:  nor  did  the  letters  aboul  Smith  Bennetl  and  Judge  Bur- 
kett.  read  by  Mr.  Hearst  at  Columbus,  have  any  reference  to  any 
employment.  I  favored  the  nomination  of  Mr.  Bennett,  not- 
withstanding Mr.  Archbold's  objection  to  him,  and  would  have 
favored  Judge  Burkett's  nomination  if  I  had  no!  heard  from 
Mr.  Archbold.  Judge  Burkett  was  a  personal,  as  well  as  politi- 
cal, friend  of  many  years'  standing,  and  I  favored  him  the  first 
time  he  was  nominated,  which  was  long  before  1  knew  Mr. 
Archbold.  I  can  only  repeat  that  the  only  employment  1  ever 
had  by  the  Standard  Oil  Company-  was.  as  se1  forth  in  my  state- 
ment published  yesterday,  as  advisory  counsel  with  respeel  to 
their  affairs  in  Ohio. 

It  will  be  remembered  that  the  Standard  Oil  trust  was  first 
sued  and  a  decree  of  dissolution  was  entered  in  the  Supreme 
Court,  which  made  it  necessary  for  the  company  to  reorganize. 
Difficulties  arose  in  carrying  ou1  that  dec  .  which  delayed 
their  reorganization,  and  proceedings  were  instituted  againsl 
them  by  Attorney-Gen  ral  Monnett,  in  the  Supreme  Court,  to 
enforce  the  former  decree  and  for  other  relief.  It  was  then  that 
1  was  employed,  tioi  to  participate  in  the  litigation,  which  was 
in  the  hands  of  competent  counsel,  hut  to  investigate  lole 

situation,  the  records  in  the  cases,  the  statutes  of  Ohio  appli- 
cable to  the  company,  and  the  ci  ;e  againsl  it,  the  decree  of  the 
court  ami  all  the  records  ;:i  the  cas  .  with  a  view   to  advising 

the  company  how.  in  my  opinion,  it   could  mosl  safely  pro. 1 

to  comply  with  the  'S  of  the  courl  and  conform  to  our  si 

ute  and  so  reorganize  as  to  not  violal  ■  any  law  or  any  judg- 
ments.    This  work  involved  frequenl   consultations  wilh  the 
torneys  of  the  company,  the  examination  of  voluminous  records, 
the  judgments  and  decrees  of  the  courl  and  a  gem 
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what  was  best  to  be  done,  not  to  evade  law  and  the  decree  of  the 
courts,  but  to  comply  with  the  same. 

Nothing  connected  with  this  work  had  relation  to  anything 
whatever  pending  in  Congress  or  to  any  matter  in  which  the 
National  Government  was  interested  in  the  slightest  degree,  nor 
did  anything  connected  with  the  employment  relate  to  or  con- 
flict with  any  duty  of  mine  as  a  Senator. 

The  company  finally  concluded,  as  a  result  of  all  the  investi- 
gations and  consultations  and  advice,  to  reorganize  under  the 
laws  of  the  state  of  New  Jersey,  and  then,  with  the  closing  up 
of  the  Ohio  business,  my  services  ended.  I  have  never  had  any 
relation  whatever  to  the  company  since. 

Any  letters  Mr.  Archbold  may  have  written  me  on  any  subject 
since  that  time  have  been  written  only  as  any  citizen  might 
write  to  any  legislator  with  whom  he  was  acquainted  concerning 
pending  legislation  that  affected  him  or  his  interests,  and  from 
the  time  my  service  ended  I  have  never  been  under  any  obliga- 
tion to  the  company  nor  the  company  under  any  obligation  to  me. 

Neither  the  Standard  Oil  Company  nor  any  other  company  or 
individual  has  ever  paid  me  a  cent  on  account  of  any  public 
service,  nor  has  that  company  or  anybody  else  ever  even  sug- 
gested to  me  any  compensation  or  reward  of  any  kind  in  con- 
sideration of  support  for  any  bill  or  opposition  to  any  bill,  or 
for  any  action  of  any  nature  whatever. 

Since  dictating  the  foregoing  my  clerk  has  found  and  read 
to  me  over  the  telephone  the  following  letter,  which  is  confirma- 
tory of  what  1  said  above  about  returning  the  $50,000: 

"Washington,  D.  C,  February  4.  19<>l\ 

"Dear  Mr.  Arclibold:  I  very  greatly  regret  to  have  to  in- 
form you  that  the  proposed  transaction  a1  Columbus  has  failed; 
at  least  for  the  present. 

"It  may  he  revived  later,  hut  I  doubt  if  1  shall  care  to  bother 
about  it  any  more.  However  that  may  be,  I  herewith  send  you. 
with  many  thanks  for  your  kindness  in  the  matter,  New  York 
draft  for  $50,000,  payable  to  your  order,  as  payment  of  the 
money  advanced  by  you  on  the  above  mentioned  account. 

"Kindly  acknowledge  receipt  of  the  same,  and  oblige.  Very 
truly  yours,  etc., 

J.  V>.  Forakkr.  " 


/<■ 
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[Published  September  26th,   19CS,  in  a  Separate  Pamphlet,  and 

Omitted   Here.] 


IV. 

[Published  October  2d,   1908.] 

The  questions  in  this  whole  matter  in  which  the  public  is 
concerned  are: 

1.  Whether  I  was  employed,  which  was  never  concealed  i it- 
denied  :  and 

2.  The  character  of  that  employment — whether  it  had  any 
relation  to  my  duties  as  Senator  or  influenced  me  in  any  manner 
in  regard  thereto. 

On  all  these  points  I  have  answered  fully  in  my  former  pub- 
lished statements. 

I  have  not  until  now  spoken  of  the  compensation  I  received, 
because  if  the  employment  was  improper  it  would  be  no  de- 
fense to  show  that  it  was  a  small  sum.  and  if  on  the  other  hand 
the  employment  was  proper  the  compensation  concerned  only 
the  company  and  myself — nobody  else.  If  my  former  statements 
are  true,  as  1  know  them  to  be.  the  employmenl  was  entirely 
proper  and  legitimate,  and  therefore  the  question  el'  compens 
tion  is  one  I  do  not   feel  called  upon  to  discuss  with  Mr.  II 

l:i  view,  however,  of  the  important  character  of  the  services 
rendered,  the  ability  of  the  company  to  pay,  and,  if  it  may  be 
considered,  although  unforseen,  the  disagreeable  experience  i" 
which  I  am  subjected,  I  think  it  would  be  difficult  for  Mr. 
Hearst  to  show  that  I  was  overpaid,  bul  if  be  should,  that  would 
be  a  matter  for  the  compa  13  to  complain  aboul  and  no-  Mr. 
Hearst. 

For  the  benefi.1  of  those  who  may  not  have  read  my  former 
statements.  I  repeat  that  my  employment  was  confined  to  the 
affairs  of  the  company  in  Ohio,  including  its  reorganization 
after  the  decision  of  our  Supreme  Court  dissolving  the  trust, 
and  that   it  was  ended  hum  before  the  company  had  become  in 
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any  way  the  object  of  legislation  by  Congress  or  the  subject  of 
attacks  of  any  kind  in  the  courts  or  otherwise  by  the  United 
States  Government,  and  before  any  such  legislation  by  Con- 
gress or  any  proceeding  by  the  United  States  Government  against 
the  company  was  proposed  or  forseen,  and  that  such  employ- 
ment has  never  been  renewed,  although,  as  heretofore  shown, 
again  tendered  and  declined  in  1906. 

If  I  did  not  have  a  right  to  accept  that  employment  I  should 
probably  be  criticised  for  having  been  for  years  employed  by 
the  Ohio  Traction  Company  on  the  ground  that  while  such  em- 
ployment has  no  relation  to  my  duties  in  Congress,  yet  in  some 
way  now  unforseen  the  company  may  be  subjected  hereafter  to 
legislation  by  Congress  or  to  Federal  procedure  against  it ;  or 
perhaps  I  should  be  condemned  for  once  representing  the  Gen- 
eral Electric  Company,  although  that  was  before  I  was  elected 
to  the  Senate,  or  the  Cincinnati  Telephone  Company,  by  which 
I  was  employed  for  many  years  before  and  for  some  time  after 
I  was  elected  to  the  Senate,  because  it  is  a  branch  of  the  Bell 
Telephone  Company,  and  these  companies — the  General  Elec- 
tric and  the  Bell  Telephone  Company — have  now  been  charged, 
according  to  the  newspapers,  with  a  violation  of  the  anti-trust 
laws  and  are  to  be  civilly  and  criminally  proceeded  against  by 
the  Attorney-General  of  the  United  States. 

When  I  was  employed  by  the  Standard  Oil  Company  there 
was  no  more  knowledge  or  probability  of  that  company  being- 
legislated  about  by  Congress  or  proceeded  against  in  the  Federal 
Courts,  so  far  as  anybody  was  then  aware,  than  there  was  ami 
has  been  as  to  the  other  companies  named  at  the  times  when  1 
respectively  represented  them.  If  such  mere  possibilities  are  to 
bar  employment,  then  no  member  of  Congress  can  safely  act  as 
attorney  in  any  ease,  and  every  one  should  immediately  elose  his 
law  office.  No  such  rule  has  ever  heretofore  obtained,  and  there 
is  no  reason  why  any  such  rule  should  obtain.  All  lawyers  at 
least  fully  understand  that  when  a  professional  service  has 
been  rendered  and  has  been  paid  for  all  obligation  ceases  on  both 
sides,  and  that  no  lawyer  is  bound  by  reason  of  a  previous  em- 
ployment to  show  any  favor  at  any  subsequent  time  as  attorney, 
public  official  or  otherwise  to  any  one  who  may  have  been  his 
client. 


2-/ 


Finally,  if  I  committed  nny  offense  against  the  law.  let  some- 
body specifically  point  it  ou1  and  proceed  againsl  me.  The  courts 
are  open,  and  although  they  have  hern  severely  criticised,  yel 
the  people  have  confidence  in  them  and  will  accept  and  be  satis- 
fied with  their  judgments.  If  there  he  any  just  basis  \'<t  this 
reckless,  wholesale  defamation  and  attempted  assassination  of 
character,  let  it  take  some  tangible,  open  and  fair  form  of  pro- 
cedure, where  all  interested  can  appear  and  be  fully  heard. 


-X 
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ANSWER 

OF 


SENATOR  FORAKER 

TO 
MR.  HEARST  AND  PRESIDENT  ROOSEVELT. 


I  As  Published  in  Cincinnati  Enquirer,  September  26,  1903. 


The  President  commences  his  statement  connected  with  the 
publication  of  Judge  Taft's  letter  with  a  bitter  arraignment  of 
me  because  of  Mr.  Hearst's  charges,  which  he  appears  to  have 
accepted  as  fully  proved  as  soon  as  made.  He  does  not  wait  for 
proof  or  explanation,  nor  accept  the  same  when  offered. 

Mr.  Hearst's  charges  are  not  simply  that  1  was  in  the  employ- 
ment of  the  Standard  Oil  Company  and  that  I  was  paid  for  my 
services,  but  that  I  was  secretly  in  that  employment  for  illegiti- 
mate purposes,  and  thai  the  money  I  r ived  was  paid    is  eom- 

isation  for  improperly  influencing  legislation  by  Congress  in 
lict  with  and  in  violation  of  my  official  dut 

He  read  a  number  oi  letters  and  mad<  certain  comra 
lated,  if  unanswered  or  unexplained,  to  creat   thi  I  thai 

charges  were  true. 

That  I  was  employed  by  the  company  was  never  I  or 

denied.     On  the  contrary,  such  employment  was  well  known  at 
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the  time  to  all  concerned.  Only  a  few  days  ago  ex-Attorne3r- 
General  Monnett,  who  was  prosecuting  the  proceedings  against 
the  Standard  Oil  Company,  stated,  in  a  public  interview,  that  I 
told  him  at  the  time  that  I  had  been  retained  by  the  company. 

If  employed  and  rendering  services,  presumably  I  was  com- 
pensated. 

In  announcing,  therefore,  the  mere  fact  that  I  was  employed 
by  the  company  and  showing  that  I  received  payments  on  that 
account,  no  information  was  imparted  by  Mr.  Hearst  and  no 
offense  was  established,  for  it  remained  that  such  employment  and 
payment  might  be  entirely  proper  and  legitimate. 

Under  all  the  circumstances  an  explanation  was  required,  and 
in  former  statements  I  made  such  explanation,  by  showing  that 
my  employment  was  confined  to  the  affairs  of  the  company  in 
Ohio  and  its  reorganization  after  the  trust  was  dissolved  by  order 
of  our  Supreme  Court,  and  that  my  employment  had  no  relation 
in  the  slightest  degree  to  anything  in  which  the  Federal  Govern- 
ment was  then  interested,  or  with  respect  to  which  the  Congress 
was  then  legislating,  or  at  that  time  proposing  to  legislate,  and 
that  the  employment  was  ended  long  before  the  company  was 
made  the  subject  of  any  special  attention  in  Congress,  and  longer 
still  before  it  was  attacked  in  the  Federal  Courts  or  proceeded 
against  in  any  way  by  the  Federal  Government ;  and,  further, 
that  the  employment  was  not  to  defend  the  company  against 
charges  of  violation  of  the  laws  of  Ohio  or  the  United  States,  or 
the  orders  of  any  of  the  courts,  but  only  to  assist  in  so  executing 
the  orders  of  the  courts  and  so  reorganizing  as  to  conform  to  all 
laws,  state  and  national,  and  to  fully  comply  with  all  the  orders 
of  the  courts  that  had  been  made  against  it. 

If  my  statements  in  this  behalf  are  true  they  make  a  complete 
defense  against  Mr.  Hearst's  charges  and  all  deductions  there- 
from of  improper  conduct,  unless  the  ethics  involved  have  been 
radically  changed  from  what  they  have  always  heretofore  been 
supposed  to  be. 

From  the  beginning  of  our  Government  Senators  and  Congress- 
men who  were  lawyers  have  been  regarded  as  free  to  continue 
the  practice  of  their  profession,  if  they  so  desired,  during  their 
terms  of  office,  in  so  far  as  they  might  be  able  to  do  so  without 
interfering  with  their  public  duties;    and  in  such  practice  free 
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to  take  any  kind  of  employment  that  was  offered  which  did  do! 
in  any  way  conflict  with  their  duties  as  members  of  Congn 
Nobody  1ms  ever  before  been  criticised  on  such  account.  The 
only  question  has  been  as  to  the  character  of  business  a  Senator 
or  member  of  Congress  was  a1  liberty  to  take,  and  uniformly  and 
universally  it  has  been  considered  thai  there  was  no  prohibition 
of  any  class  of  business,  outside  those  named  in  the  statutes  and 
such  business  as  might  conflict  with  public  duties. 

When  I  accepted  the  employment  of  the  Standard  Oil  Company 
in  1899  it  was  not  foreseen  by  me,  and  probably  not  by  anybody 
else,  that  it  would  become  the  object  of  Federal  legislation  or  of 
Federal  prosecution  or  action  of  any  kind,  and  thai  employment 
ended  when  the  company  decided  to  reorganize  under  the  laws 
of  New  Jersey,  which  was  before  anything  of  that  nature  oc- 
curred. 

The  Elkins  Law. 

That  1  was  not  in  the  employment  of  the  company  after  the 
services  1  have  mentioned  were  rendered,  and  that  such  em- 
ployment did  not  afterward  influence  me  to  favor  the  company 
in  legislation,  is  shown  by  the  part  I  took  in  the  enactment 
of  the  Elkins  law.  approved  February  19.  1903.  ruder  this 
statute  the  Attorney-General  has  brought  and  caused  to  be 
brought  all  the  prosecutions  against  the  Standard  Oil  Com- 
pany of  which  we  have  read  so  much,  including  the  case  in  which 
Judge  Landis  imposed  the  fine  of  $29,240,000. 

1  was  one  of  the  sub-committee  of  three — Senators  Elkins  and 
Clapp  being  the  other  two  members  who  considered  that  bill 
in  the  Interstate  Commerce  Committee  of  the  Senate,  and  after 
making  such  amendments  as  in  our  judgment  made  it  more  ef- 
fective, reported  it  favorably  to  the  committee,  and  then  to  the 
Senate,  when1  it  was  passed.  Fnder  this  Elkins  law,  for  the 
first  time  in  interstate  commerce  legislation,  the  shippers  w 
made  liable  as  violators  of  law  and  subject  to  heavy  penalt  • 
for  accepting  or  soliciting  rebates  or  discrimination-. 

Until  that  time  only  the  carriers  were  liable  for  such  offens  3. 
The  bill  was  especially  aimed  at  the  large  corporations,  because 
they  were  supposed,  by  reason  of  their  large  shipments,  to  be  able 
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to  command  and  enforce  rebates  and  discriminations,  which 
could  not  be  secured  by  their  weaker  competitors.  That  statute 
has  been  put  to  the  severest  tests  and  they  have  shown  that  it  is 
worth  more  in  the  regulation  of  interstate  commerce  than  all 
the  other  statutes  that  have  been  enacted.  It  makes  effective  all 
the  other  provisions  of  law  against  rebates  and  discriminations, 
and  nobody  has  suffered  more  under  it  than  the  Standard  Oil  * 
Company,  against  which  indictments  have  been  found  by  scores, 
containing  counts  and  charges  amounting  to  thousands  in  num- 
bers. 

Much  more  might  be  said  as  to  the  character  of  this  statute, 
but  it  is  unnecessary  for  present  purposes. 

I  refer  to  it  and  speak  of  its  general  character  only  to  show- 
that  this  legislation,  which  I  helped  to  frame  and  to  enact,  aimed 
directly  at  the  Standard  Oil  Company  and  the  other  great  corpo- 
rations, is  or  ought  to  be,  convincing  evidence  that  I  was  not  em- 
ployed by  the  company  at  that  time,  and  that  I  was  not  in- 
fluenced in  the  discharge  of  my  public  duties  by  reason  of  the 
employment  that  had  ended  long  before. 

Declines  Re-employment. 

But  if  that  fact  is  not  sufficient  the  following  correspondence 
is  not  only  additional  proof,  but  conclusive  in  its  character,  to 
the  same  effect : 

"26  Broadway,  New  York,  May  7,  1906. 

"My  Dear  Senator:  In  the  possibility  of  an  action  being 
brought  against  us  in  Ohio,  are  you  in  position  to  accept  a  re- 
tainer from  us  in  connection  with  such  a  matter? 

"Your  early  response  will  oblige.     Yours  very  truly, 

"John  D.  Archbold. 

"To  Hon.  J.  B.  Foraker,  1500  Sixteenth  street,  N.  W.,  Wash- 
ington, U.  C." 

To  which  I  answered  as  follows: 

"Washington,  D.  C.  May  9.  1906. 

"John  D.  Archbold,  Esq.,  No.  26  Broadway.  New  York. 

"My  Dear  Sir:  My  duties  in  the  Senate  have  so  multiplied 
that  I  found  it  necessary  to  retire  entirely  from  the  practice  of 
the  law.  I  have  not  taken  any  new  employment  for  more  than 
two  years  past. 
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"On  this  account,  as  well  as  because  of  my  relations  to  the 
public  service,  T  can  not  accepl  a  retainer  in  the  contingency 
named,  as  I  would  be  very  glad  f<>  do  if  it  were  otherwise. 

"Assuring  you  of  my  proper  appreciation  for  the  compliment 
involved  in  the  inquiry  you  make,  I  remain,  very  truly  yours,  etc. 

"J.    B.    FORAKEK." 

For  weeks  prior  to  the  date  of  these  letters  the  newspapers 
were  tilled  with  announcements  threatening  the  company  with 
very  serious  litigation  and  with  criminal  prosecutions  in  the 
courts  of  Ohio.    It  was  in  view  of  these  threatening  proceedings 

that  the  company  again  sought  to  employ  me;  surely  an  idle  and 
unnecessary  performance  if  already  employed,  and  these  letters 
further  show  that  I  declined  such  employment,  among  other 
reasons,  because  1  could  not  accept  the  same  consistently  with 
my  relations  to  the  public  service. 

The  conditions  had  greatly  changed  since  my  former  employ- 
ment, largely  because  of  the  prosecutions  against  the  company 
under  the  Elkins  law.  which  I  had  helped  to  frame.  Further- 
more, the  employment  proposed  was  different  in  its  character 
from  that  which  I  had  previously  accepted.  That  is  to  say.  in- 
stead of  being  an  employment,  as  the  former  employment  was. 
to  aid  the  company  in  complying  with  the  orders  of  the  courts 
and  the  statutes  of  the  state,  it  was  to  be  an  employment  to  re- 
sist suits  and  prosecutions  instituted  by  the  state. 

I  submit  that  these  proofs  should  be  sufficient  to  show  to  any 
fair  and  unprejudiced  mind  that  1  was  never  employed  excepl 
prior  to  1901,  and  that  my  employment  then  had  no  relation  to 
anything  that   was  in  conflict    with  my  public  duties,   but    had 

reference  solely  to  the  reorganization  of  th tmpany  and  its 

Ohio  affairs,  with  which  Congress  had  nothing  whatever  to  do. 

Ths  Jones  Bill. 

Mr.  Hearst,  to  create  a  different  belief,  read  at  St.  Loins  the 
following  letter: 

"26  Broadway,  February  25,  1902. 
"To  Bon.  J.  B.  Poraker,  Washington,  D.  C. 

"Dear  N<  nator:  Again,  my  dear  Senator-  1  venture  to  write 
you  a  word  regarding  the  bill  introduced  bv  Senator  Jones,  ol 
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Arkansas,  known  as  'S.  649,'  intended  to  amend  the  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies, etc.,  introduced  by  him  December  4.  It  really  seems 
as  though  this  bill  is  very  unnecessarily  severe,  and  even  vicious. 
Is  it  not  much  better  to  test  the  application  of  the  Sherman  law 
instead  of  resorting  to  a  measure  of  this  kind?  I  hope  you  will 
feel  so  about  it,  and  I  will  be  greatly  pleased  to  have  a  word 
from  you  on  the  subject.  The  bill  is,  I  believe,  still  in  committee. 
"With  kind  regards,  very  truly  yours, 

"John  D.  Archbold." 

I  have  no  recollection  of  having  ever  received  any  such  letter. 
and  a  diligent  search  fails  to  disclose  any  such  letter  on  my  files 
or  any  copy  of  any  answer  to  any  such  letter  in  my  letter  book. 
But,  waiving  all  that,  the  letter  shows  on  its  face  that  Mr.  Arch- 
bold  did  not  pretend  to  have  any  right  to  address  me  on  such  a 
subject  except  as  any  citizen  might  have  done. 

Such  requests  are  of  daily  occurrence  in  the  experience  of 
every  Senator.  If  I  ever  received  such  a  letter  my  inability  to 
find  it  or  to  find  any  answer  to  it  is  doubtless  due  to  the  fact  that 
I  simply  referred  it  to  the  Judiciary  Committee. for  considera- 
tion in  connection  with  the  bill.  Such  is  the  usual  practice; 
particularly  is  it  the  usual  practice  of  a  Senator  to  make  such 
reference  of  such  letters  to  committees  of  which  he  is  not  a  mem- 
ber, and  I  know  of  no  reason  why  I  should  not  have  followed  such 
practice  in  this  instance;  neither  do  I  know  of  any  other  way 
to  explain  my  inability  to  find  the  letter  or  answer  to  it,  if  T 
ever  received  it. 

The  record  shows  that  the  bill  was  never  acted  upon  in  the 
committee.  Senator  Hoar  was  at  that  time  Chairman  of  the 
Judiciary  Committee.  He  had  with  him  on  the  committee  such 
associates  as  Senator  Piatt,  of  Connecticut;  Senator  Fairbanks, 
Senator  Nelson  and  other  men  of  the  highest  character,  to  no  one 
of  whom  would  any  member  of  the  Senate  or  anybody  else  think 
of  making  a  suggestion  of  killing  a  bill  or  to  consider  it  in  any 
manner  except  only  upon  its  merits. 

1  would  not  deem  it  necessary  to  make  any  explanation  of  the 
receipt  of  such  a  letter  if  it  were  not  that  Mi-.  Hearst,  in  reading 
this  letter,  coupled  it  with  the  following  letter: 
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"26  Broadway,  January  27,  1902. 
"My  Dear  Senator:  Responding  to  your  favor  of  the  25th, 
it  gives  me  pleasure  to  hand  you  herewith  certificate  of  de- 
posit, $50,000,  in  accordance  with  our  understanding.  Your  let- 
ter stales  the  conditions  correctly,  and  I  trust  that  the  trans- 
action will  bo  successfully  consummated. 

"Yours  very  truly, 

"John  1).  ABCHBOLD." 

Mr.  Hearst  accompanied  the  reading  of  these  two  letters  to- 
gether with  comments  calculated,  if  not  intended,  to  convey  the 
impression  that  the  one  had  reference  to  the  other,  and  that  they 
constituted  evidence  that  1  was.  for  money  received,  trying  to 
influence  legislation  in  accordance  with  the  views  of  Mr. 
A  rchbold. 

The  dates  of  the  two  letters,  when  compared,  show  that  the 
money  was  sent  almost  a  month  prior  to  the  letter  about  the 
Jones  hill. 

This,  of  itself,  would  ordinarily  be  enough  to  disconnect  the 
two  in  the  average  mind,  but  I  have  already  shown  in  a  former 
statement  that  the  certificate  of  deposit  was  sent  on  account  of 
the  proposed  purchase  of  the  Ohio  State  Journal,  and  that  the 
proposition  to  purchase  being  abandoned,  it  was  returned  on  the 
fourth  day  of  February,  only  a  week  after  it  was  received.  The 
following  letters  show  this  entire  transaction  and  give  all  the 
details,  except  that,  in  accordance  with  a  talk  over  the  telephone. 
the  amount  to  be  loaned  by  .Mr.  A  rchbold  was  increased,  as 
heretofore  explained,  from  $35,000  to  $50,000. 

First  in  order  comes  ,-i  letter  of  Mr.  Archbold,  dated  January 
21,  1902. 

"New  Yukk.  January  21,  1902. 
"My  Dear  Senator:     Referring  to  our  conversation   of  last 
night  over  the  telephone,  after  consideration,  we  are  confirn 
in  the  feeling  that  we  oughl  ool  to  make  an  actual  investment  in 
the  enterprise  proposed.     We  are.  however,  willing  to  loao  the 
party  $35,000,  to  be  repaid  in  live  annual  payments,  with  in- 
terest at  5  per  cent.,  payable  annually,  and  with  the  stock  of  the 
enterprise,  in  the  proportion  thai  this  amount  hears  to  the  whole, 
as  collateral.    The  party  to  have  the  righl  to  anticipate  paynu 
without  notice. 
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"We  trust  this  will  impress  you  as  being  a  reasonable  sug- 
gestion. "We  will  be  very  glad,  indeed,  to  see  the  matter  con- 
summated, and  agree  with  you  thoroughly  as  to  its  wisdom. 

"Very  truly  yours, 

"John  D.  Archbold." 

"Hon.  J.  B.  Foraker,  1500  Sixteenth  street.  Washington, 
D.  C." 

Next  is  my  letter  of  January  25,  1902,  to  Mr.  Archbold.  This 
letter  followed  a  talk  over  the  telephone : 

"Washington,  D.  C,  January  25,  1902. 

"John  D.  Archbold,  Esq.,  26  Broadway,  New  York,  N.  Y. 

"Dear  Sir:  The  matter  at  Columbus  will  be  ready  for  consum- 
mation in  a  few  days,  and  must  be  closed  not  later  than  Febru- 
ary 1.  If  you  will  kindly  send  me  your  check,  or  New  York 
draft  for  $50,000  (to  which  sum  he  had  promised  by  telephone 
to  increase  it),  I  will  turn  it  over  to  Mr.  — — ,  and  secure  for 
you  from  him  as  soon  as  the  transaction  is  closed  the  notes 
of  the  company  with  your  proportion  of  the  stock  attached  as 
collateral  for  repayment  of  the  amount  advanced,  $25,000,  one 
year  after  date,  and  $5,000  each  year  thereafter  until  all  is  paid, 
the  whole  to  bear  interest  at  the  rate  of  5  per  cent,  per  annum, 
payable  annually.  This,  I  believe,  meets  your  views  as  expressed 
in  your  last  letter  to  me. 

' '  If  there  should  be  anything  further  that  you  desire  to  say, 
or  have  me  do  in  regard  to  the  matter,  you  can  call  me  by 
telephone.  Main  No.  800,  Washington,  D.  C,  my  residence,  any 
morning  until  11  o'clock,  or  any  evening  after  5  o'clock.  Very 
truly  yours,  etc. 

"J.  B.  Foraker." 

Then  come  in  regular  order  the  following: 

"New  York.  January  27.  1902. 
"My  Dear  Senator:  Responding  to  your  favor  of  the  25th. 
it  gives  me  pleasure  to  hand  you  herewith  certificate  of  deposit. 
$50,000,  in  accordance  with  our  understanding.  Your  letter 
states  the  conditions  correctly,  and  I  trust  the  transaction  will 
be  successfully  consummated.     Very  truly  yours, 

"John  D.  Archbold." 
"Hon.  J.  B.  Foraker.  Washington,  D.  C." 

"Washington,  D.  C,  January  28,  1902. 
"John  D.  Archbold,  Esq.,  2G  Broadway.  New  York. 
"Darr  Sir:     I  write  to  acknowledge  the  receipt  of  your  letter 
of  the  27th  inst..  with  inclosure,  as  stated,  and  to  say  I  will  com- 
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municate  with  you  again  just  as  soon  as  the  transaction  can  be 
closed  up.    I  will  see  thai  everything  is  done  as  agreed  upon. 

"Sincerely  thanking  you  for  whal  you  have  done  in  this  mat- 
ter, and  assuring  you  of  my  proper  appreciation  therefor,  I  re- 
main very  truly  yours,  etc. 

"J.   B.   FORAKEB." 

"Washington,  D.  C.  February  4.  1902. 

"John  D.  Archbold,  Esq..  26  Broadway.  New  York. 

"My  Dear  Mr.  Archbold:  I  very  greatly  regret  to  have  to  in- 
form you  that  the  proposed  transaction  at  Columbus  has  failed; 
at  least  for  the  present.  It  may  be  revived  later,  but  1  doubt  if 
1  shall  care  to  bother  about  it  any  more  However  that  may  be, 
I  herewith  send  you  with  many  thanks  for  your  kindness  in  tie- 
matter.  New  York  draft  for  $50,000,  payable  to  your  order,  as  re- 
payment of  the  money  advanced  by  you  on  the  above  mentioned 
account.  Kindly  acknowledge  the  receipt  of  the  same  and 
oblige.       Yours,  etc. 

"J.  B.  Foraker." 

If  Mr.  Hearst  had  read  these  accompanying  letters,  partic- 
ularly that  from  Mr.  Archbold  of  January  21,  and  my  letter 
February  4.  returning  the  money,  he  would  have  known  that  the 
certificate  of  deposit  had  no  referenee  whatever  to  the  Jones  bill 
or  any  other  bill.  They  were  near  enough  together  in  point  of 
time,  and  presumably  near  enough  together  on  the  Hies  to  make 
it  difficult  for  any  searcher  for  the  facts  and  the  truth  to  m 
them  or  overlook  them. 

Mr.  Hearst  stated  in  his  speech  at  Columbus  that  the  letters 
had  been  furnished  to  him  by  a  "gentleman"  (?)  whose  name 
he  would  not  give  for  fear  the  Standard  Oil  Company  micrhr 
persecute  him. 

Perhaps  this   gentleman   did   not    find   these   missing    letl 
Perhaps  if  he  found  them  he  did  not  furnish  them  to  .Mr.  Hearsl 
in  any  event,  perhaps  the  omission  to  read  them  was  made  lo- 
calise if  read  they  would  have  defeated  the  objeel  to  be     scom- 
plished.     However  that  may  be,  this  correspond  surely  ami 

conclusively  disposes  of  that  matter." 

The  Price  Bills. 

Until  now  1  have  not  made  any  statement  about  the  letter  Mr. 
Hearsl  n  id  at  Columbir    from  Mr-    Irchbold  to  mi 
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9,  1900,  calling  my  attention  to  two  bills  introduced  in  the  Ohio 
Legislature  by  Mr.  Price.  I  have  delayed  saying  anything  about 
this  letter  because,  having  no  recollection  on  the  subject,  I  have 
been  trying  to  ascertain,  if  I  received  the  letter,  what  I  did  with 
it  or  did  on  account  of  it.  I  can  not  find  any  trace  of  such  a 
letter  on  my  files  or  of  any  answer  in  my  letter  book.  I  have 
not  been  able  to  communicate  with  Mr.  Price,  who  introduced 
the  bills  mentioned,  but  he  has  stated  in  a  public  interview  that 
he  abandoned  the  bills  because  Governor  Nash  told  him  that 
Senator  Hanna  and  I  were  both  opposed  to  the  measure,  and 
that  we  feared  it  might  damage  President  McKinley's  interests 
in  the  national  campaign  upon  which  we  were  then  entering 
if  their  passage  should  be  insisted  upon. 

Mr.  Price's  statement  suggests  to  my  mind  that  in  all  proba- 
bility I  referred  the  letter  to  Governor  Nash.  I  do  not  know 
of  any  other  way,  if  I  ever  received  it,  to  account  for  its  ab- 
sence from  my  files,  which  are  carefully  kept.  Such  a  dis- 
position of  the  letter  would  be  in  accordance  with  what  is 
usually  done  with  all  such  communications. 

In  any  event,  I  know  that  I  took  no  action  with  respect  to  it, 
nor  on  my  own  motion  with  respect  to  any  other  bill  pending 
in  the  Ohio  Legislature  at  that  time  or  at  any  other  time  since  I 
became  a  member  of  the  Senate,  March  4,  1897. 

In  no  instance  since  that  date  have  I  sought  in  any  way  to 
influence  legislation  at  Columbus,  except  when  applied  to  for 
my  opinion  by  some  member,  as  has  happened  a  few  times,  and 
never  before  March  4,  1897,  except  only  by  arguments  before 
open  meetings  of  the  regular  committees.* 

While  I  have  occasionally  heard  from  Mr.  Archbold  during 
the  period  that  has  elapsed  since  the  termination  of  my  em- 
ployment in  the  early  part  of  1901,  I  do  not  recall  receiving  any 
letter  from  him  except,  if  I  received  it,  the  one  relating  to  the 
Jones  bill,  which  had  any  reference  to  legislation  pending  in 
Congress  or  to  anything  with  which  I  had  any  official  duty  to 
perform,  until  he  wrote  me  the  letter  of  May  7,  1906,  propos- 
ing a  re-employment  with  respect  to  the  suits  and  prosecutions 
threatened  in  Ohio.     In  any  event,  he  never  addressed  me  on 


*See  letter  of  M.  W.  Hissey  printed  at  end  of  this  statement. 
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any  subject,  since  my  employment,  excepl  only  as  any  other 
citizen  with  whom  I  was  acquainted  mighl  have  done,  and  there 

was  Qever  a  suggestion  from  him.  or  from  anybody  else,  that  1 
was  under  the  slightesl  obligation  to  support  or  oppose  any 
proposed  legislation  on  behalf  of  that  company;  nor  was  there 
ever  a  suggestion  by  anybody  that  1  should  receive  any  com- 
pensation or  reward  of  any  kind  whatsoever  on  that  account. 

And  what  is  true  in  this  respect  as  to  the  Standard  Oil  Com- 
pany is  also  and  equally  true  as  to  every  other  trust,  corpora- 
tion or  person.  Notwithstanding  what  the  President  says  in  his 
answer  to  Mr.  Bryan,  of  September  23,  thai  I  was  the  repre- 
sentative and  champion  and  defender  of  corporations  in  the 
Senate,  there  is  not  a  word  of  truth  in  any  such  statement. 
whether  made  by  him  or  anybody  else,  and  there  is  not  a  scrap 
of  evidence  that  can  be  produced  supporting  any  such  charge 
that  can  not  be  as  fully  and  satisfactorily  explained  as  has  been 
explained  in  the  letter  about  the  Jones  bill  and  the  proposed 
purchase  of  the  Ohio  State  Journal. 

Mr.  Tart's  Letter. 

This  brings  me  to  Mr.  Taft's  letter  and  what  the  President 
has  said  in  his  comments  on  the  same. 

Tf  the  President  in  publishing  it  had  not  withheld  the  name 
of  the  man  to  whom  it  was  written,  it  might  have  been  easier 
for  me  to  show  that  I  had  no  responsibility  for  that  man's  action 
in  writing  to  him. 

The  man  himself  would  have  refuted  the  impression  the  lv  3 
dent   apparently  seeks  to  make  that    he  wrote  either  at    my   in- 
stance or  in  my  interest.      1  have  not  at  any  time,  or  in  any  way, 
sought   Mr.  Taft's  help  for  re-election   to  the  Senate. 

When  .Mr.  Taft's  candidacy  for  the  Presidency  was  firsl  an- 
nounced 1  was  surprised  to  learn  from  the  newspapers  that  the 
program  of  those  having  it  in  charge  involved  my  "elimination" 
from  public  life. 

An  open  declaration  of  war.  such  as  the  •'elimination"  propo- 
sition involved,  naturally  broughl   controversy  and  strife  when 

there  should  have  been  only  pel Finally  Mr.  Cox  announced 

a    harmony    proposition— Tafl    for    President.    Harris    \\,\-   Gtov- 
ernor  and  me  for  Senator. 
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He  did  that  on  his  own  motion ;  not  only  without  any  request 
from  me,  but  contrary  to  my  desires.  Nevertheless,  I  at  once 
publicly  announced  that  if  that  expressed  the  wish  of  the 
Republicans  of  Ohio,  no  one  would  support  Judge  Taft  more 
cordially  than  I  would. 

Thereupon  Mr.  Burton  gave  out  an  interview  in  which  he 
stated  that  Mr.  Taft  would  not  accept  from  the  Republicans  of 
Ohio  an  indorsement  for  the  Presidency  if  coupled  with  an  in- 
dorsement of  me  for  the  Senatorship.  I  am  repeating  from 
memory,  and  do  not  pretend  to  give  his  exact  language,  but  I 
know  I  am  accurately  stating  the  effect  of  it.  This  appeared  to 
be  such  a  gross  public  insult  and  so  uncalled  for  that  hostilities 
were  immediately  resumed. 

They  continued  until  Mr.  Taft  was  nominated.  Then,  so  far 
as  I  was  concerned,  they  stopped  instantly,  and  I  supposed  from 
the  character  of  Mr.  Taft's  response  to  my  note  of  congratula- 
tion, that  they  had  stopped  on  his  part;  at  least,  I  was  so  as- 
sured by  his  friends  and  managers,  and  in  that  connection  I  was 
also  assured  that  Mr.  Burton  had  no  authority  to  give  out  his 
offensive  interview.  Much  more  of  the  same  character  might 
be  mentioned,  but  I  have  said  enough  to  show  that  Mr.  Taft's 
letter  performs  the  very  important  office  of  exonerating  Mr. 
Burton  from  the  charge  of  having  spoken  without  authority 
and  fixes  the  responsibility  for  his  offensive  utterances  where  it 
belongs. 

Now  as  to  the  letter  itself:  It  gives  as  the  reason  for  Judge 
Taft's  hostile  attitude  that— 

"He  (1)  has  opposed  the  vital  policies  and  principles  of  the 
Administration,  and  in  bis  opposition  has  seized  upon  and 
magnified  an  important,  but  incidental,  matter  to  embarrass  the 
Administration,  using  in  this,  without  scruple,  a  blind  race 
prejudice  to  accomplish  his  main  purpose.* 

"It  is  really  a.  question  of  political  principle.  In  respect  to 
to  this,  the  Legislature  of  Ohio  expressed  what  1  believe  to  be 
the  sentiment  of  the  people  of  Ohio  in  a  resolution  asking  the 
Senator  to  support  the  rate  bill.  Senator  Foraker  declined 
to  follow  this  resolution. 

"When  the  issue  is  whether  he  shall  be  returned,  it  must  be 
determined,  if  this  is  to  be  a  representative  form  of  government, 
no1  by  the  question  whether  he  has  followed  his  conscience,  but 
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by  the  question  whether  he  really  represents  the  principles  that 
his  constituents  desire  supported  and  pu1  into  practice."  * 

This  quotation  shows  thai  the  grounds  of  .Mr.  Tafl  'a  opposition 
to  me  were  two-fold:     The  pate  bill  and  the  Brownsville  matter. 

The  Rate  Bill. 

As  in  the  rate  bill,  Mr.  Taf1  says  of  mo  in  his  letter  enumerat- 
ing the  reasons  why  he  could  not  accept  an  indorsement  for  the 
Presidency  if  coupled  with  an  indorsement  of  me  for  Senator, 
"He  has  opposed  the  vital  policies  and  principles  of  the  Admin- 
istration." and  adds  as  another  reason  thai  I  would  not  vote  for 
the  rate  hill,  although  requested  to  do  so  by  the  Ohio  Legislature. 

Mr.  Tai't  knew  1  had  never  opposed  the  policy  of  supervising 
and  regulating  interstate  carriers  and  interstate  commerce.  He 
knew  that  my  opposition  to  the  rate  hill  was  not  because  I  was 
opposed  to  the  general  policy  of  regulation  and  supervision,  hut 
only  to  some  features  of  the  methods  it  was  proposed  by  that 
measure  to  employ. 

For  instance,  he  knew  that  my  objection  was  confined  to  cer- 
tain clauses,  among  them  the  rate-making  clause  and  the  com- 
modities clause. 

This  hill  contained  some  provisions  on  account  of  which  1  dis- 
liked to  vote  against  it.  and  so  stated  in  the  Senate,  hut  it  con- 
tained others  that  seemed  to  me  so  vicious  that  I  could  not  doubt 
that  it  would  bring  upon  us  not  only  panic,  idleness,  suffering 
and  distress,  hut  still  other  evils  that  did  not  then  seem  to  be 
generally  forseen. 

Entertaining  this  view  of  the  measure,  1  studied  the  subject 
with  very  greal  care,  and  felt  when  I  had  reached  my  conclu- 
sions that  it  was  my  duty  to  my  constituents  and  the  whole 
country  to  disregard  the  instructions  of  the  Ohio  Legislature, 
mosl  of  the  members  of  which  body  had  probably  studied  the 
questions  involved  bul   very  little,  if  at  all. 

I  do  not  agi with  Judge  Tafl  that  a  Senator  should  he  eon- 
trolled  by  the  Legislature  of  his  state  against  his  intelligence, 

his  conscience  and  his  judg nt  about  a  greal  public  question 

of  far-reaching  serious  consequences 

♦Tali    Liter  given   in  full  at   end  of  tin's  Btatement. 
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I  think  a  Senator  who  would  thus  yield  to  public  clamor,  and 
do  violence  to  his  conscience,  his  intelligence  and  his  judgment, 
would  be  unfit  to  represent  a  great  commonwealth  in  the  Con- 
gress of  the  United  States. 

Having  such  views  I  felt  that  it  was  my  duty  to  present  them 
to  the  Senate,  and  not  be  coerced  into  a  surrender  of  them,  or 
to  cast  a  vote  in  conflict  with  them. 

I  need  not  repeat  the  arguments  I  have  so  often  made  to  show 
that  turning  the  control  of  the  rate-making  power  over  to  a  com- 
mission was  calculated  to  impair,  and  has.  impaired  confidence  in 
railroad  securities  to  such  an  extent  as  to  stop  railroad  construc- 
tion and  do  much  injury  to  all  kinds  of  business,  from  which  it 
will  require  a  long  time  to  recover. 

Already  the  commodities  clause  has  been  held  to  be  uncon- 
stitutional by  one  of  the  most  respectable  courts  in  the  country. 
It  is  commonly  acknowledged  that  it  will  be  an  absolute  disaster 
to  the  whole  country  if  the  Supreme  Court  should  reverse  this 
decision. 

There  were  other  serious  objections  to  the  rate  bill  that  are 
now  making  themselves  painfully  felt. 

The  announcement  was  recently  made  that  because  of  the 
abolition  of  low  through  rates  for  our  foreign  commerce  our 
trans-continental  lines  have  practically  abandoned  competition 
for  Oriental  trade  and  that  all  ships  flying  the  American  flag 
on  the  Pacific  are  going  out  of  commission.  From  the  same 
cause  rates  on  shipments  of  grain  for  export  have  been  advanced 
from  Buffalo  to  all  Northeastern  Atlantic  ports  from  three  to 
three  and  one-half  cents,  and  as  a  result  it  was  announced  two 
or  three  weeks  ago  that,  for  the  week  previous,  more  grain  had 
been  exported  from  Montreal  than  from  all  the  ports  of  the 
United  States.  Other  evil  results  might  be  noted,  but  that  is  un- 
necessary for  present  purposes. 

Without  disparaging  genuine  morality,  it  can  be  truthfully 
said  that  less  imaginary  and  professional  "rightness  of  action" 
and  "moral  awakening,"  and  more  common  sense  in  the  policies 
of  the  Administration,  would  have  been  better  for  the  country 
and  would  have  excited  less  of  that  opposition  of  which  Mr. 
Taft's  letter  complains. 
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At  any  rate,  in  the  presence  of  the  decision  of  the  commodities 
clause  and  the  unfortunate  consequences  resulting  from  the  en- 
forcement of  tin'  rate  law  as  to  foreign  commerce,  I  do  not  think 
I  need  make  any  apology  for  voting  againsl  the  rat-'  bill;  cer- 
tainly I  do  not  think  it  was  an  offense  of  such  a  heinous  character 
that  I  should  be  read  out  of  the  party  on  accounl  of  it  as  Judge 
Taft's  letter  practically  proposed. 

I  have  in  mind  not  the  stopping  indefinitely  of  adequate  rail- 
road construction  at  a  time  when  it  is  so  badly  needed,  nor  the 
losses  amounting  to  billions  of  dollars  which  have  been  sustained 
on  account  of  the  shrinkage  in  values  of  all  kinds  of  securities, 
but  the  empty  dinner  pails  and  suffering  families  of  unemployed 
wage-workers  and  the  humbler  classes  of  people  to  be  found  by 
thousands  in  every  section  of  the  Union. 

Responsibility  for  such  results  is  serious.  It  is  the  first  time 
we  have  had  anything  like  it  under  a  Republican  administra- 
tion. "Who  caused  all  this.'  Not  Providence.  He  has  been 
generously  indulgent  and  kind.  All  our  natural  conditions  are 
favorable  to  a  resumption  of  the  fullest  prosperity,  and  yet  it 
does  not  come.  A  million  brimful  dinner  pails  have  been  kicked 
over.  We  know  that  the  policies  of  the  Republican  party  filled 
them.     Whose  policies  emptied  them  ? 

I  am  at  least  thankful,  profoundly  so.  that  no  one  has  ever 
charged — not  even  my  bitterest  enemy — that  any  dinner  pail  has 
ever  been  emptied  or  that  any  wage-worker  has  ever  lost  a  day's 
wages  by  reason  of  any  act  or  speech  or  vote  of  mine.  It  was 
because  I  thought  I  foresaw  all  these  disasters  that  I  would  not 
be  stood  up  by  the  President  shoulder  to  shoulder  with  the 
Democratic  Senators  to  vote  in  support  of  policies  that  they 
rightfully,  as  I  thought,  claimed  as  their  own. 

But  what  manner  of  man  is  Judge  Taft,  anyhow.'  I  have 
known  him  for  a  great  many  years,  and  I  thought  intimately, 
and  yet  at  times  I  feel  as  though  I  do  not  know  him  at  all. 

July  20,  lf)07.  when  he  wrote  the  letter  the  President  publishes 
he  was  so  devoted  to  the  trust  smashing  policies  "f  the  Admin- 
istration that  he  could  not  consenl  to  he  made  President  if  ;^  .1 
[•art  of  the  sane  movement  I  was  to  lie  honored  with  a  re-election 
to  the  Senate  because  of  my  opposition  to  that  special  feature 
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"my  policies";  and  now  since  the  Standard  Oil  Company  matter 
there  is  manifested  the  most  unusual  indignation. 

Apparently  every  man  who  has  even  a  social  relation  to  the 
company  is  to  be  driven  out  of  public  life.  If  so,  I  shall  probably 
have  a  great  deal  of  company. 

Only  one  month  ago,  when  Mr.  Taft  visited  Middle  Bass  and 
Toledo,  he  was  the  guest  of  Mr.  C.  T.  Lewis,  of  the  law  firm  of 
Doyle  &  Lewis,  who  have  been  the  attorneys  of  the  Standard 
Oil  Company  for  many  years,  standing  next  in  rank  in  that 
relation  to  Mr.  Virgil  P.  Cline ;  and  when  Mr.  Taft  had  occasion 
to  pass  back  and  forth  between  Middle  Bass  and  Toledo,  where 
I  had  the  pleasure  of  meeting  him,  he  traveled  on  the  yacht  of 
Mr.  Richardson,  a  prominent  magnate  of  the  Glass  Trust;  and 
while  he  doubtless  paid  his  fare,  at  least  the  papers  so  announced. 
when  traveling  from  Hot  Springs  to  Toledo  on  his  way  to 
Middle  Bass,  yet  nevertheless  he  rode  in  the  private  car  of  one  of 
the  officers  of  the  road,  of  which  also  Messrs.  Doyle  and  Lewis  are 
attorneys.     What  a  series  of  unpardonable  crimes! 

There  did  not  seem  to  be  any  righteous  dislike  of  these  Stand- 
ard Oil  and  other  trust  representatives  rankling  in  the  bosom  of 
Mr.  Taft  on  the  occasions  to  which  I  refer. 

On  the  contrary,  he  acted  like  a  good,  square,  sensible,  honest- 
minded  man,  who  really  enjoyed  the  company  he  was  keeping 
and  the  entertainment  he  was  receiving,  and  who  recognized, 
as  the  late  Senator  Hanna  was  accustomed  to  say,  that  there  were 
"good  trusts  as  well  as  bad,"  and  even  decent  people  in  the  em- 
ployment of  the  Standard  Oil  Company  as  well  as  objectionable 
people,  and  all  that  is  to  his  credit. 

It  is  also  highly  to  his  credit  that  when,  three  years  ago,  the 
President  had  occasion  to  appoint  a  United  States  District 
Judge  for  the  Northern  District  of  Ohio,  Mr.  Taft,  knowing  the 
abilities  and  high  character  of  John  II.  Doyle,  of  this  Standard 
Oil  firm  of  Doyle  &  Lewis,  did  not  hesitate  to  recommend  him  to 
the  President  in  strong  language  for  appointment  to  that  judge- 
ship. 

The  Standard  Oil  relation  of  Judge  Doyle,  then  well  known  to 
Mr.  Taft.  did  not  prevent  him  from  recognizing  his  high  charac- 
ter and  general  fitness  for  such  a  sacred  trust,  and  I  happen  to 
know,  as  did  Mr.  Justice  Moody,  who  was  then  Attorney-General, 
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that  the  President,  on  the  recommendation  of  Judge  Tat't,  was 
intending  to  appoint  Judge  Doyle  and  would  have  done  so,  no 
doubt,  except  that  for  reasons  which  did  not  reflect  on  Judge 
Doyle,  he  finally  appointed  Judge  Robert  W.  Tayler. 

But  if  the  Standard  Oil  Company  was  in  good  enough  repute 
only  three  years  ago  to  warrant  Judge  Taft  in  recommending 
Judge  Doyle  and  President  Roosevelt  in  appointing  him  to  a 
judgeship,  much  more  was  it  in  sufficiently  good  repute  six  or 
seven  years  earlier,  before  any  of  the  recent  virulent  attacks  were 
made  upon  it.  to  warrant  me  in  accepting  employment  of  the 
character  mentioned. 

What  a  pity  it  is  that  Judge  Taft's  letter  was  not  allowed 
to  continue  its  slumber  until  after  the  election ! 

Brownsville. 

As  to  the  Brownsville  matter.  Mr.  Taft  says,  speaking  of  me : 
"He  has  seized  upon  and  magnified  an  important  and  inci- 
dental matter  to  'embarrass  the  Administration,'  using  in  this 
without  scruple  a  blind  race  prejudice  to  accomplish  his  main 
purpose. ' ' 

I  have  no  way  of  proving  what  was  in  my  mind  except  by  re- 
ferring to  the  record.  Any  one  who  reads  that  will  fail  to  find 
a  sentence  or  a  word  to  justify  any  such  statement  as  Mr.  Taft 
makes. 

In  view  of  Judge  Taft 's  statement,  I  trust  I  may  be  allowed  to 
repeat  what  1  have  said  a  number  of  times  that  in  this  whole 
matter  I  had  no  revenges  to  seek  or  personal  ends  to  serve,  but 
was  anxious  to  see  thai  common  justice  was  done  to  tin-  repre- 
sentatives of  a   noble  and  loyal   race,  every  one  of  whom   is  by 

nature  a  Republican.     The  colored  voters  are  known  to  be  re 

or  less  displeased  with  the  action  of  the  Republican  party  in  not 
passing   some    relief    measure    for    these    soldiers,    and    many   of 

them  have  signified  a  purpose  to  vote  againsl  Judge  Taft  1 ause 

of  his  official  relation  to  the  matter.  Much  work  has  been  done 
to  overcome  this  trouble,  and  to  induce  the  colored  Republican 
voters  of  the  country  to  stand  by  the  party  with  which  tl 
have  always  affiliated.  And  now  comes  the  President  and  pub- 
lishes Judge  Taft's  letter  containing  his  unfortunate  reference 
to  this  unfortunate  ease. 
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What  does  he  mean?  Does  anybody  imagine  that  the  Presi- 
dent i.s  unable  to  see  that  he  is  rubbing  a  sore  when  he  should  have 
brought  a  plaster?  Does  he  imagine,  or  can  anybody  suppose 
that  the  Republican  colored  voters  of  this  country  can  be  brought 
to  the  support  of  Judge  Taft  by  parading  in  these  closing  days  of 
the  campaign  Judge  Taft's  belittling  of  their  chief  grievance  by 
mentioning  it  as  "an  incidental  matter"  which  has  been  "seized 
upon  and  magnified,  using  in  this  without  scruple  a  blind  race 
prejudice,"  and  then  adding  the  charge  that  all  this  is  done  only 
to  embarrass  the  Administration  of  President  Roosevelt  ?  Can  it 
be  possible  that  the  President  wants  to  defeat  Judge  Taft  ?  That 
can  not  be,  and  yet  he  could  hardly  do  any  other  one  thing  bet- 
ter calculated  to  lose  him  votes,  for  no  self-respecting  negro, 
reading  what  Judge  Taft  says  in  this  letter  and  adding  it  to  all 
that  has  gone  before,  can  vote  for  him  without  feeling  that  he  is 
making  a  greater  sacrifice  than  most  men,  white  or  black,  are 
willing  to  make. 

In  any  event,  the  President's  action  and  comments  are  a 
wrong  toward  the  Republican  party,  for  they  amount  to  a  charge 
against  the  party  at  a  critical  hour  of  the  campaign  of  an  un- 
worthy purpose  in  connection  with  a  matter  that  every  colored 
man  who  has  any  pride  of  race  holds  of  highest  value  and  in 
deepest  appreciation.  What  Judge  Taft  says  in  his  letter  is 
ecpiivalent  to  an  assertion  that  the  colored  people  of  the  country 
who  have  been  gratified  by  what  was  done  in  the  Brownsville 
matter  have  been  simply  hoodwinked  by  designing  selfishness. 
This  is  bad  enough,  but  the  President  makes  it  worse  when  he 
says — 

*  *  the  entire  agitation  over  Brownsville  was  in  large 
part  not  a  genuine  agitation  on  behalf  of  the  colored  men  at  all. 
but  merely  one  phase  of  the  effort  by  the  representatives  of  cer- 
tain law-defying  corporations  to  bring  discredit  upon  the  Ad- 
ministration because  it  was  seeking  to  cut  out  the  evils  connected 
not  only  with  the  corrupt  use  of  wealth,  but  especially  with  the 
corrupt  alliance  between  certain  business  men  of  large  fortunes 
and  certain  politicians  of  great  office." 

In  other  words,  the  Brownsville  proceeding  was  not  only  all 
Judge  Taft  said  it  was,  bill  in  addition  to  being  designing  and 
selfish,  it  was  prompted  by  the  "representatives  of  law-defying 
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corporations  to  bring  discredil  upon  the  Administration  and  it? 
policy  with  pespecl  to  them."  This  is  worse  than  the  Presidenl  's 
claim  thai  the  panic  of  last  October  was  precipitated  by  a  l«.i  of 
rich  men  in  Wall  street,  who  wanted  to  bankrupt  themselves  and 
the  whole  country  that  they  mighl  disci-edit  him  ;  and  worse  even 
than  the  story  that  these  same  men  raised  a  fund  of  $5,000,000 
with  which  to  prevent  him  from  naming  his  chosen  successor. 
I  happen  to  know  better  than  anybody  else  can  know  thai  tli 
is  not  the  slightest  ground  for  such  a  charge.  It  is  invention  pure 
and  simple,  and,  judging  by  the  frequency  with  which  the  Presi- 
dent is  bringing  the  matter  to  the  front,  born  of  that  disquiet 
which  comes  to  the  conscience  when  there  is  consciousness  of  hav- 
ing done  a  great  wrong. 

Except  only  the  Brownsville  matter,  the  rate  bill  and  joint 
statehood.  I  voted  for  all  the  measures  the  President  has  enumer- 
ated among  the  achievements  of  his  Administration,  and  some  of 
them  1  was  in  charge  of  on  the  floor  of  the  Senate  when  they  were 

passed. 

I  have  said  enough,  I  hope,  to  justify  my  course  both  as  to  the 
rate  bill  and  as  to  Brownsville,  and  it  is  not  necessary  that  1 
should  say  anything  in  justification  of  my  course  with  respee-1  to 
joinl  statehood,  except  only  to  point  to  the  national  Republican 
platform  upon  which  Mr.  Taft  stands,  one  plank  of  which  de- 
clares in  favor  of  immediate  separate  .statehood  for  New  Mexico 
and  Arizona. 

If  in  making  this  defense  I  have  said  anything  that  will  work 
the  slightest  injury  to  the  Republican  party  1  shall  regret  it.  but 
1  shall  always  feel  that  those  who  have  no  consideration  for  me. 
my  family  or  good  name,  but  would  gloatingly  rejoice  if  they 
could  accomplish  the  shame  and  humiliation  they  have  attempted, 
are  not  entitled  to  any  consideration  at  my  hands,  and  that  my 
duty  to  the  party  should  be  subordinated  to  my  duty  to  family 
and  the  good  name  I  have  striven  to  make  thai  1  may  leave 
them  as  their  heritage,  more  priceless  in  their  estimation  than 
anything  else  within  my  power  to  give  them. 
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Mr.  Hissey's  Letter. 

Since  dictating  the  foregoing  I  have  received  the  following  let- 
ter, which  is  self-explanatory. 

"Columbus,  Ohio,  September  24,  1908. 
"Hon.  J.  B.  Foraker,  Cincinnati,  Ohio. 

"My  Dear  Senator:  Noticing  the  recent  newspaper  state- 
ment about  two  bills  relating  to  corporations  introduced  in  the 
Ohio  General  Assembly  in  the  year  1900  by  Hon.  Aaron  Price, 
of  Athens,  and  his  statement  that  they  were  presented  at  the 
request  of  the  late  Governor  Nash,  I  beg  to  state  that  I  was  pres- 
ent at  that  session  of  the  General  Assembly,  engaged  in  watching 
legislation;  that  I  personally  consulted  with  Governor  Nash  as 
to  the  propriety  and  wisdom  of  these  bills  becoming  laws,  and 
he  agreed  with' me  that  it  was  not  wise  to  press  these  measures 
at  that  time,  and  with  his  consent  they  were  not  passed. 

"I  had  no  consultation  with  you  in  this  matter,  and  final 
action  was  in  no  wise  influenced  by  you. 

"I  make  this  statement  in  justice  to  you  and  in  order  that  his- 
tory may  be  clear  and  accurate.     With  best  wishes,  yours,  &c, 

"M.  W.  Hissey." 


</ 
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The  following  is  the  letter  of  Judge  Taf1  which  the  Presidi  nl 
published  in  connection  with  his  statement  : 

War  Department,  Washington. 

Pointb  Au  Pic,  Canada,  July.  20.  1907. 

My  Dear  Mr. :    In  respect  to  one  inquiry  of  yours  1  wish 

to  express  myself  with  as  much  emphasis  as  possible  -thai  is. 
whether  or  not  I  would  objeel  to  a  compromise  resolution,  which 
shall  include  an  indorsement  of  myself  for  the  Presidency  and 
Senator  Foraker  for  the  Senatorship. 

In  my  judgment  it  would  be  not  only  a  great  mistake  some- 
thing more.  It  would  be  accepted  necessarily  as  a  compromise 
on  my  behalf,  and  therefore  with  my  acquiescence,  or  at  least, 
with  the  acquiescence  of  my  friends,  for  whose  action  I  am  more 
or  less  responsible.  It  would  totally  misrepresenl  my  position.  I 
don't  care  for  the  Presidency  if  it  has  to  come  by  compromise 
with  Senator  Foraker  or  any  one  else  in  a  matter  of  principle. 
He  has  opposed  the  vital  policies  and  principles  of  the  Adminis- 
tration, and  in  his  opposition  has  seized  upon  and  magnified  an 
important,  but  incidental,  matter  to  embarrass  the  Administra- 
tion, using  in  this,  without  scruple,  a   blind   r; prejudice  to 

accomplish  his  main  purpose. 

If  I  was  confronted  with  a  mere  factional  difference  within 
my  party,  not  involving  a  subject  which  must  come  up  for  con- 
sideration and  action  by  the  next  Republican  National  Conven- 
tion, I  should  not  be  so  emphatic  in  my  conclusion. 

It  is  not  on  my  part  a  question  of  personal   feeling  with  re- 
spect  to  Senator  Foraker.     It   is  really  a  question   of  politic.il 
principle.     In  respect  to  this  the  Legislature  of  Ohio  expres 
what  I  believe  to  be  the  sentiment  of  the  people  of  Ohio,  in  a 
resolution  asking  the  Senator  to  supporl  the  rate  bill.     Sena 
Foraker  declined  to  follow  this  resolution. 

When  the  issue  is  whether  or  nol  he  shall  be  returned  il 
be  determined  if  this  to  be  a  representatn 

not  by  the  question  v.  heth<  r  or  ool  he  b  is  i"11- 1  h 

but   by   the  question   whether  or   nol    he   i  ■  ill;    repi 
principles  that  his  constituents  desire  supported  and   pul 
practice. 
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The  issue  really  is  whether  the  Republicans  of  Ohio,  therefore, 
as  the  constituents  of  either  a  Senator  or  a  Presidential  candidate, 
support  the  main  policies  maintained  by  the  Administration  or 
the  opposition  to  those  policies. 

Representing  the  policies  of  the  Administration,  I  can  not 
stultify  myself  by  acquiescence  in  any  proposed  compromise 
which  necessarily  involves  the  admission  that  the  Republicans 
of  Ohio  regard  this  fundamental  difference  of  opinion  as  of  no 
importance  and  one  that  can  be  waived  in  the  interest  of  party 
harmony  or  the  settlement  of  factional  differences. 

There  is  not  the  slightest  doubt  that  the  next  national  conven- 
tion of  the  Republican  party  will  sustain  in  full  the  vital  and 
main  principles  maintained  by  President  Roosevelt  and  will  ex- 
press no  sympathy  with  the  opposition  represented  by  Senator 
Foraker. 

Because  I  believe  in  these  principles  and  because,  in  my  judg- 
ment, the  Republicans  of  the  state  and  nation  are  overwhelmingly 
in  favor  of  them,  I  can  not  favor  any  action  by  members  of  the 
committee  who  do  me  the  honor  to  support  me  and  wish  to  aid 
me,  which  will  have  the  appearance  of  acquiescence  in  the  pro- 
posed compromise.     Very  sincerely  yours, 

William  H.  Taft. 


«-* 


LETTERS 

OF 

Mr.  Virgil  P.  Kline  and  Mr.  M.  F.  Elliott, 

Attorneys  for  the  Standard  Oil  Company 

In  Regard  to  the  Employment  and  Services  of 
SENATOR  FORAKER. 


The  following  correspondence  is  self-explanatory: 

Cincinnati,  October  5,  1908. 
Virgil  P.  Kline,  Esq., 

Cleveland,  Ohio. 
Dear  Sir:  In  view  of  the  charges  of  Mr.  Hearst  and  the 
discussion  now  going  on  in  the  newspapers  as  to  the  character  of 
my  employment  by  the  Standard  Oil  Company,  and  the  serv- 
ices I  rendered  under  such  employment,  I  would  be  glad  it'  yon 
would  write  me  in  regard  thereto,  and  give  me  permission  to  us  > 
your  letter  if  occasion  should  seem  to  require  it.  I  make  this 
request  because  I  was  employed  by  you  personally,  and  becaus  • 
you  are  entirely  familiar  with  the  scope  of  that  employment, 
the  services  rendered,  and  in  short,  the  whole  subject,  and  be- 
cause, under  the  circumstances.  1  prefer  that  you  rather  than 
myself  should  speak  on  these  points. 

With  assurances  of  continued  regard,  I  remain 

Very  truly  yours,  etc., 

J.  B.  Foraker. 


Kline.  Tolles  &  Goff,  1215  Williamson  Building. 

Cleveland,  0..  Ocl  >ber  6,   1908 
II on.  Joseph  B.  Foraker, 

Cincinnati,  Ohio. 
.1/.7  Dear  Sir-.     I  am  just  in  receipt  of  yours  of  the  ."ith  inst., 
asking  me  to  write  y..u   in   regard   to  your  employment,   with 
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permission  to  use  my  letter,  if  occasion  should  seem  to  require. 
With  that  request  I  am  glad  to  comply. 

In  December,  1898,  at  the  time  you  were  employed  by  me, 
there  was  pending  against  the  Standard  Oil  Company,  in  the 
Supreme  Court  of  the  state  of  Ohio,  very  serious  and  difficult 
litigation.  A  proceeding  in  contempt  had  been  instituted  by 
the  Attorney  General,  charging  that  company  with  having  wil- 
fully violated  the  order  of  the  Supreme  Court  directing  it  to 
withdraw  from  the  trust  agreement.  The  company  had  an- 
swered, issues  had  been  made  up,  and  a  considerable  volume  of 
testimony  taken. 

There  was  also  pending  against  the  Buckeye  Pipe  Line  Com- 
pany a  proceeding  in  quo  warranto,  charging  it  with  being  a 
member  of  a  trust,  in  violation  of  the  anti-trust  laws  of  the 
state,  also  a  like  proceeding  against  the  Ohio  Oil  Company  and 
the  Solar  Refining  Company,  and  one  of  a  like  character,  at 
that  time  I  think,  threatened  against  the  Standard  Oil  Com- 
pany of  Ohio,  and  which  was  brought  in  January,  1899.  These 
were  so-called  constituent  companies  of  the  Standard  Oil  Trust. 

These  bills  in  quo  warranto  were  all  filed  in  the  Supreme 
Court,  and  asked  for  the  revocation  of  the  charters  of  the  said 
several  corporations,  the  appointment  of  receivers  to  take  posses- 
sion of  the  properties,  and  the  dissolution  of  the  various  com- 
panies. Many  millions  of  dollars  of  property  were  thus  in- 
volved in  the  litigation  already  pending,  and  much  imperiled, 
in  addition  to  the  other  litigation  threatened. 

It  was  in  the  midst  of  these  difficult  cases,  with  the  very 
serious  consequences  incident  to  any  adverse  decision,  that,  with 
the  approval  of  my  client,  I  turned  to  you  for  assistance  and 

advice. 

The  Standard  Oil  Company  of  Ohio  had  endeavored  in  good 
faith  to  comply  with  the  order  of  the  Supreme  Court.  The  trust 
certificate  holders  had,  by  a  resolution  passed  at  a  meeting  held 
in  New  York  in  March,  1892,  determined  not  only  that  the 
Standard  Oil  Company  of  Ohio  should  withdraw  from  the  so- 
called  trust  agreement,  but  that  the  trust  itself  should  be  dis- 
solved, and  the  trustees  had  entered  in  good  faith  upon  the 
policy  of  a  dissolution  and  a  winding  up  of  the  entire  trust. 
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Many  practical  difficulties  presented  themselves,  as  the  trust 
certificates,  of  a  par  value  of  more  than  ninety-Beven  millions  of 
dollars,  were  hold  everywhere  throughout  the  country,  had  been 

invested  in  by  savings  l>anks  and  trust  companies,  had  passed 
from  hand  to  hand  in  the  market  for  ten  years,  were  held  in 
large  and  small  amounts,  and  the  efforl  to  give  the  trusl  certifi- 
cate holders  a  legal  interest  in  the  stock  of  the  various  com- 
panies that  had  formerly  been  in  the  trust,  was  one  of  great 
difficulty. 

I  had.  I  remember,  a  prolonged  interview  with  you  when  I 
first  met  you  in  connection  with  this  business.  Copies  of  the 
pleadings  in  the  contempt  case  were  shown  you  and  the  substance 
of  the  evidence  already  taken  narrated,  together  with  the  ac- 
tion of  the  certificate  holders  taken  at  the  meeting  and  the  course 
of  proceeding  of  the  trustees  carrying  out  the  purpose  of  tie- 
resolution  to  dissolve  the  trust,  and  a  little  later,  certified  copies 
of  the  voluminous  pleadings  in  the  four  cases  above  named,  and 
the  interrogatories  annexed  thereto,  directed  to  the  officers  of 
the  four  companies  above  named,  were  furnished,  and  the  his- 
tory of  each  one  of  those  companies  and  the  relation  of  each  to 
the  Standard  Oil  Company  of  Ohio,  and  of  the  other  organiza- 
tions alleged  to  be  members  of  the  trust  (some  twenty  in  num- 
ber), became  the  subject  of  investigation  at  once  by  you.  Tie- 
importance  of  the  litigation  could  hardly,  from  the  standpoint 
of  the  Standard,  be  over-rated. 

The  company  in  Ohio  which  had  been  ordered  to  withdraw 
from  the  trust  agreement,  could  not  afford  to  permit  itself  to  be 
put,  nor  could  the  gentlemen  who  managed  it  permit  them- 
selves to  be  put  in  the  attitude  of  defying  the  law.  A  heavy 
fine  might  have  been  imposed,  a  receiver  might  have  been  ap- 
pointed, and  the  vast  business  ..!'  the  organization  irreparably 
injured. 

The  three  quo  warranto  cases  then  pending,  and  the  fourth 
one  threatened,  as  already  stated,  and  later  begun,  called  for 
most  drastic  action  upon  the  pari  of  the  Supreme  Court  if  its 
judgment  should  be  adverse.  It  was  asked,  in  each  of  the  four 
quo  warranto  cases,  and  such  was  a  proper  prayer,  *  of 

the  four  defendants  be   adjudged   to  have   forfeited   and  sur- 
rendered  their  corporate  rights  and   franchises,  that   th 
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dissolved,  and  that  the  court  appoint  trustees  to  wind  up  their 
affairs  and  distribute  their  property. 

It  was  upon  a  realization  of  these  serious  and  disastrous  conse- 
quences, well  knowing  your  ability  as  an  attorney,  and  the  re- 
spect lawyers  and  courts  had  for  you  throughout  the  state,  that 
I  sought  your  service.  You  entered  at  once  actively  upon  the 
employment,  making  your  own  investigations  here  in  Ohio  and 
in  New  York,  holding  frequent  consultations  with  myself  and 
other  counsel  for  the  company,  in  Columbus,  Cincinnati,  New 
York  and  Washington.  Your  judgment  was  sought,  not  only  as 
to  what  had  been  done  by  the  Standard  Oil  Company  of  Ohio 
in  its  effort  to  withdraw  from  the  trust,  but  also  as  to  what 
form  of  future  organization  of  the  great  interests  of  this  com- 
pany, and  of  the  constituent  companies,  should  be  taken,  that 
they  might  not  be  open  to  any  further  attack. 

For  more  than  a  year  testimony  was  taken  at  various  places, 
full  transcripts  of  that  evidence  furnished  you,  and  suggestions 
received  from  you  as  to  the  lines  upon  which  it  ought  to  be  met. 

The  testimony  having  been  closed,  the  contempt  case  was 
finally  submitted  to  the  Supreme  Court,  and,  in  December,  1900, 
an  entry  was  made  by  the  court,  finding  the  defendant  not  guilty 
of  contempt  and  dismissing  the  proceedings. 

A  little  later,  the  four  ouster  cases  were  also  dismissed,  the 
dismissal  of  the  latter  cases  being  made  by  the  court  at  the  sug- 
gestion of  the  then  Attorney-General,  Judge  Sheets. 

Your  employment  extended  over  a  period  of  inqre  than  two 
years,  during  which  time  T  was  repeatedly  in  consultation  with 
you,  and  there  was  no  phase  of  the  litigation  of  which  you  were 
not  fully  abreast  all  the  time,  and  your  counsel  was  fully  ap- 
preciated by  my  associate  counsel  and  by  my  client,  and  there 
never  was  a  particle  of  effort  upon  our  part  to  conceal  your  re- 
lation to  the  interests  we  represented. 

So  far  from  the  attitude  of  the  company  being  one  of  a  de- 
sire to  evade  the  law  or  the  decree  of  the  court,  it  had  faith- 
fully endeavored  to  comply  therewith,  and,  so  far  as  the  Valen- 
tine Trust  Law  was  concerned,  we  were  not  trying,  by  subterfuge 
or  indirection,  to  evade  it,     You  understood  perfectly  our  de- 


sire,  and  co-operated  with  it.  to  put  these  large  properties  on 
a  basis  of  conformity  to  the  derive  of  the  court  and  of  the  law, 
that  they  might  be  safely  and  securely  held  by  their  owners. 

Your  efforts  greatly  contributed  to  the  success  of  the  litigation 
and  the  preservation  of  the  property  by  its  owners.  At  the  time 
of  your  employment  and  when  it  ceased,  as  it  did,  according  to 
my  recollection,  somewhere  about  the  firsl  of  January,  1901, 
there  was  no  intimation  from  any  source  whatever  of  critici 
or  attack  on  the  part  of  the  Federal  Government.  That  did  not 
come  for  more  than  four  years  afterwards,  and  so  far  as  I  know, 
and  I  have  been  intimately  in  touch  with  the  litigation  and 
.troubles  of  the  company  for  twenty  years,  and  am  still,  nothing 
has  ever  been  asked  of,  or  accepted  by  you  inconsistent  with  your 
public  duties,  and  so  far  as  I  know  you  have  had  no  relation 
whatever  to  the  company,  as  an  attorney  or  otherwise,  for  more 
than  seven  years. 

You  may  make  any  use  of  this  letter  you  see  fit. 
"With,  kindest  regards.  I  am, 

Very  truly  yours, 

Virgil  P.  Kline. 


Cincinnati,  Ohio.  October  8,  1908. 
M,  F.  Elliott,  Esq.. 

New  York  City.  \.  Y. 
P'.ir  Sir:     1  herewith  enclose  a  copy  of  ;i   letter  from  m 
Mr.  Virgil  P.  Kline,  dated  October  5th,  and  his  answer  thereto, 

dated   October  6th.      These   letters  are   self-explanatory. 

While  you  did  not  have  anything  to  do  personally.  80  far  as 
I  am  aware,  with  my  employment,  yet  yon  were  familiar  at  the 
time  with  all  the  other  facts  stated  by  Mr.  Kline. 

If  your  recollection  as  to  them  is  in  accord  with  his,  I  would 
be  very  much  obliged  if  you  would  write  me  a  letter  bo  stating, 
and  give  me  authority  to  use   it    in  connection   with   Mr.   Klin 
letter. 

I  hope  you  will  not  think  1  am  imposing  upon  yon  in  making 
this  request,  but  will  understand  that,  under  the  circumstanc 
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I  naturally  hesitate  to  speak  of  either  the  character  or  value  of 
my  services. 

Verv  trulv  yours,  etc., 

J.    B.    FORAKER. 


Standard  Oil  Company, 
26  Broadway. 

New  York,  Oct.  12,  1908. 
Hon.  J.  B.  Foraker, 

Cincinnati,  Ohio. 
Dear  Sir:     I  am  in  receipt  of  your  letter  of  the  8th  inst., 
with  which  you  enclose  copy  of  letter  from  Hon.  V.  P.  Kline 
to  you  under  date  of  October  6th,  1908. 

I  was  associated  with  Mr.  Kline  in  the  cases  he  refers  to  in 
his  letter  and  know  that  the  statements  contained  in  his  letter 

are  true. 

Yours  truly, 

M.  F.  Elliott. 


»-ns 


Senator  Foraker  and  His  Assailants. 

By  Hon.   W.   H.  West. 


To  lh'    Honorable,  tfa    Members-elect  of  the  78th  General  As- 

Si  mhhf  of  Ohio. 

Gentlemen:  How  W.  Randolph  Hearsl  in  February,  1905, 
bribed  the  office  boys  employed  by  the  Standard  Oil  Company 
to  steal  and  deliver  to  him  its  letter  files;  and  how,  when  so  ac- 
quired, he  selected  therefrom  a  aumber,  had  photograph  co] 
of  them  made,  and  returned  the  originals  to  their  tiles  in  order 
to  avoid  discovery  of  the  theft,  is  related  at  length  and  circum- 
stantially in  Collier's  Weekly  of  October  24th,  1908.  This  larceny 
he  heralded  as  an  aci  promotive  of  civic  virtue  and  himself 
as  the  champion  of  civic  righteousness  for  achieving  it. 

Congress  was  at  that  time  in  session.  If  the  conservation  of 
civic  virtue  was  his  motive  and  he  believed  these  letters  contained 
evidence  of  official  dereliction  and  graft,  why  did  he  not,  in- 
stead of  concealing  it  for  more  than  three  and  a  half  years, 
promptly  and  in  righteous  indignation,  presenl  the  evidence  to 
the  Speaker  of  the  House  and  the  Presidenl  of  the  Senate,  have 
the  incriminating  charges  investigated  and  the  accused  officials, 
if  found  guilty,  expelled  from  their  seats  so  by  them  dishonored 
and  disgraced?  From  this  he  refrained  because  he  knew  it 
would  defeal  the  purpose  for  which  he  had  procured  the  stealing 

of  the  letters,  and  because  he  knew  of  the  existent )'  and  had 

read  other  letters  so  stolen  and  delivered  to  him  at  the  same  tim  ■. 
which  could  and  certainly  would  be  called  for  and  produced  al 
the  inquiry  and  investigation,  the  production  whereof  would 
show  that  those  of  which  he  retained  copies  were  entirely  com- 
patible with  official,  professional  and  business  integrity. 

It  was  not  for  the  purpose  of  promoting  public  or  official 
virtue  that  he  caused  and  procured  the  tie  !'!  of  the  letters,  hut 
that   he  might  use  them   in  case  the  opportunity  therefor 
sented    itself,   to   blast    reputation    and   enjoy    tl 
might  produce.     Like  his  prototype,   tin-  quondam   Thug,    •■ 
practiced  assassination   \'<<v  no  other  reward  than   the  pleasur 
it  gave,  so  Mr.  Hearst  indulges  in  the  tion  of  chai 

for  no  other  reward  than  the  pleasur  ■  derived  fr  im  th  lish 

of  his  victims  over  which  he  gloates  with  ghoulish  glee. 

This  thuggish  propensity  is  manifested  by  the  exploitation  in 
the  speech  by  him  delivered  at  Columbus.  September   17.   1908 


of  certain  letters  from  John  D.  Archbold  to  Senator  Foraker. 
The  order  and  the  manner  in  which  he  read  these  letters,  to- 
gether with  his  accompanying  comments,  amounted  to  a  direct 
charge  that  Senator  Foraker  was  paid  by  and  received  from  the 
Standard  Oil  Company  a  pecuniary  compensation  and  reward 
in  consideration  of  which  he  was  to  be  improperly  influenced 
with  respect  to  legislation  in  Congress  and  in  the  Ohio  Legis- 
lature in  which  the  Standard  Oil  Company  was  interested. 

As  to  the  Ohio  Legislature,  two  bills  were  mentioned  that  were 
introduced  by  Mr.  Price,  and  as  to  the  Congress,  there  was  one 
bill  mentioned  that  was  introduced  by  the  late  Senator  Jones  of 
Arkansas. 

The  Price  Bills. 

There  is  no  evidence  whatever  that  Senator  Foraker  had  any- 
thing to  do  with  the  disposition  of  the  Price  Bills.  In  his  state- 
ment of  September  26,  1908,  he  said : 

"Until  now  I  have  not  made  any  statement  about  the  letter  Mr. 
Hearst  read  at  Columbus  from  Mr.  Archbold  to  me,  dated  March  9, 
1900,  calling  my  attention  to  two  bills  introduced  in  the  Ohio  Legisla- 
ture by  Mr.  Price.  I  have  delayed  saying  anything  about  this  letter 
because,  having  no  recollection  on  the  subject,  I  have  been  trying  to 
ascertain,  if  I  received  the  letter,  what  I  did  with  it  or  did  on  account 
of  it.  I  can  not  find  any  trace  of  such  a  letter  on  my  files  or  of  any 
answer  in  my  letter  book.  I  have  not  been  able  to  communicate  with 
Mr.  Price,  who  introduced  the  bills  mentioned,  but  he  has  stated  in  a 
public  interview  that  he  abandoned  the  bills  because  Governor  Nash 
told  him  that  Senator  Hanna  and  I  were  both  opposed  to  the  meas- 
ure, and  that  we  feared  it  might  damage  President  McKinley's  inter- 
ests in  the  national  campaign  upon  which  we  were  then  entering,  if 
their  passage  should  be  insisted  upon. 

"Mr.  Price's  statement  suggests  to  my  mind  that  in  all  probability  I 
referred  the  letter  to  Governor  Nash.  I  do  not  know  of  any  other  way, 
if  I  ever  received  it,  to  account  for  its  absence  from  my  files,  which  are 
carefully  kept.  Such  a  disposition  of  the  letter  would  be  in  accord- 
ance with  what  is  usually  done  with  all  such  communications. 

"In  any  event,  I  know  that  I  took  no  action  with  respect  to  it,  nor 
on  my  own  motion  with  respect  to  any  other  bill  pending  in  the 
Ohio  Legislature  at  that  time  or  at  any  other  time  since  I  became  a 
member  of  the  Senate,  March  4,  1897. 

"In  no  instance  since  that  date  have  I  sought  in  any  way  to  in- 
fluence legislation  at  Columbus,  except  when  applied  to  for  my  opinion 
by  some  member,  as  has  happened  a  few  times,  and  never  before 
March  4,  1897,  except  only  by  arguments  before  open  meetings  of  the 
regular  committees." 

Mr.  M.  W.  Hissoy  wrote  Senator  Foraker  as  follows: 

"Columbus,  Ohio,  September  24.  1908. 
"Hon.  J.  B.  Foraker,  Cincinnati,  Ohio. 

".1///  Dear  Senator:  Noticing  the  recent  newspaper  state- 
ment about  two  bills  relating  to  corporations  introduced  in  the 
Ohio  General  Assembly  in  the  year  1900  by  Hon.  Aaron  Price, 
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of  Athens,  and  his  statement   thai  thej    were  presented  a1  the 
requesl  of  the  late  Governor  Nash,  I  beg  to  slate  thai  I  was  pres 

enl  a1  thai  sessi I'  the  General  Assembly,  engaged  in  watching 

legislation;  thai   1   personally  consulted  with  Governor  Nash  as 
to  the  propriety  and  wisdom  of  these  bills  becoming  laws,  and 
he  agreed  with  me  thai  it  was  ool  wise  to  press  these  measu 
al  thai  time,  and  with  his  consenl  they  were  no1  passed. 

•'I    had   qo  consultation   with  yon   in   this  matter,  and   final 
action  was  in  no  wise  influenced  by  you. 

"]  make  this  statement  in  justice  to  you  am]  in  order  that  his- 
tory may  be  clear  and  accurate.     With  West  wishes,  yours  &c 

"M.  W.  Hissey." 

The  following  letter   from  .Air.    Price  confirms  Senator   For- 
aker  and  Mr.  Hissey,  and  effectually  disposes  of  that  matter: 

"Athens,  Ohio.  December  4th,  1908. 
"Hon.  W.  II.  West, 

" Belief ontaine,  Ohio. 

"My  Diar  Sir:     Yours  was  received  today  and  noted,  and   I 
shall  briefly  as  1  can,  comply  with  your  request. 

"Mouse  Hills  4:69  ami  500,  introduced  by  me  in  the  lower 
Hon-,'  of  the  Ohio  Legislature  at  its  session  in  1900,  were  pre- 
pared by  the  late  Ex-Governor  Nash  in  his  office,  and  were  in- 
troduced by  me  at  his  request.  They  were  known  and  denomi- 
nated a1  the  time  in  the  press  correspondence  and  elsewhere  as 
administration  measures,  and  embodied  the  ideas  of  the  late 
Governor  Nash  upon  the  subject  of  corporate  legislation.  All 
steps  taken  by  me  with  reference  to  these  bills  and  the  action  of 
the  committee  having  them  under  consideration,  and  the  action 
of  thi'  lower  House  upon  these  bills,  were  approved  by  the  then 
Governor  Nash,  in  advance,  at  all  times,  and  the  reason  he  gave 
me  for  not  pressing  these  bills  to  passage  at  that  session,  was. 
that  thi-  National  Republican  Administration  at  Washington 
was  opposed  to  the  entering  upon  such  legislation  at  that  par- 
ticular time,  for  flu'  reason  that  it  would  jeopardize  the  electoral 
vote  of  Ohio  for  President  McKinley's  re-election  in  the  fall  of 
L900;  and  Governor  Nash  advised  me  that  for  this  reason  and 
for  the  good  of  the  party  at  the  ensuing  electi  i.  he  felt  co 
strained  to  abandon  his  purpose  of  passing  these  hills  at  :; 
session  of  the  Legislature,  and  he  did  no. 

"At  the  session  of  1902,  at  which  time  1   was  serving  my 
ond  term  in  the  House,  the  substi  a  •  i  of  these  bills  came  b 
the  Legislature  of  Ohio,  in  the  Cole  and  Willis  laws,  which  are 
now  on  the  statute  books  of  Ohio.     The  Cole  law  carries  a  I 

upon  the  '_rr,^>  i- jpts  of  the  public  service  corporations,  arid 

the  Willis  law  carries  a  tax  upon  the  paid  up  capital  stock  of 

private rporations.     No  tax   was  emb  »died   in   bills  id 

500.  introduced   by  me.  and   the  tax    feature   was  ;i 
upon  the  original   ideas  of  the  late  Governor  Nash,  as  he  em- 
bodied his  ideas  in  the  bills  thai  I  introduced  a:  his  requi  s\ 
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"I,  as  reputed  author  of  these  bills,  and  as  Chairman  of  the 
Judiciary  Committee  of  the  House,  had  frequent  conferences 
with  Governor  Nash  while  they  were  before  this  committee,  and 
also  before  a  special  committee  created  by  the  House  to  consider 
them,  of  which  committee,  I  likewise  was  chairman,  and  while 
they  were  upon  the  House  Calendar,  and  my  conduct  with  refer- 
ence thereto  was  directed  by  the  wishes  of  Governor  Nash,  and 
as  he  communicated  the  same  to  me;  and  the  action  of  both 
committees,  the  House  and  the  Senate  upon  these  bills  had  his 
full  and  unqualified  approval  at  all  times. 

"At  no  time  did  Senator  Foraker  communicate  to  me,  either 
directly  or  indirectly,  by  <ni>i  means  whatever,  of  or  concerning 
these  bills,  but  the  late  Governor  Nash,  in  one  of  our  conferences 
advised  me,  that  the  late  Senator  Manna,  on  the  preceding 
evening  by  telephone,  had,  counselled  him  to  abandon  his  pur- 
pose of  passing  the  bills  at  that  session,  and  the  grounds  as  given 
them  by  the  Governor,  as  the  reason  for  Senator  Hanna's  re- 
quest, were  those  stated  above  by  me  in  this  letter ;  at  this  same 
conference.  I  was  informed  by  the  then  Governor,  that  Senator 
Hanna  had  stated  to  the  Governor  at  the  same  time,  that  he, 
Senator  Hanna,  had  sought  and  had  conference  with  Senator 
Foraker  in  Washington  with  reference  to  the  policy  of  the 
party  to  these  bills  at  this  session,  and  that  Senator  Foraker 's 
judgment  was  in  accordance  to  that  expressed  by  Senator  Hanna 
to  the  Governor  over  the  telephone.  Outside  of  what  Gov- 
ernor Nash  said  to  me,  I  had  no  knowledge  whatever  of  the  atti- 
tude of  either  Senator  Hanna  or  Senator  Foraker  upon  the 
bills  or  the  policy  behind  the  bills. 

"After  this  conference  spoken  of  above,  I  understood  and 
knew  that  the  Governor  had  for  the  time  being  abandoned  his 
purpose  of  pressing  these  bills  at  that  session  for  passage,  but 
that  he  would  seek  to  have  them  enacted  at  the  next  session, 
which  he  did,  as  a  part  of  his  policy,  and  the  policy  of  the  Re- 
publican Party  of  the  state. 

"This  he  declined  to  do  in  1900,  but  permitted  them  to  fore- 
shadow his  policy  of  the  session  of  1902,  when  the  substance  of 
both  bills  were  enacted  into  law,  where  they  are  found  today. 

"Very  truly  yours, 

"(Signed)   A.  E.  Price." 


The  Jones  Bill. 

So  far  as  the  Jones  Bill  is  concerned,  there  is  no  pretense  on 
the  part  of  Mr.  Hearst,  or  anybody  else,  that  any  money  was 
paid  to  Senator  Foraker  that  could  have  had  reference  to  it,  ex- 
cept only  the  $50,000  for  which  a  certificate  of  deposit  was  sent 
him  on  the  27th  day  of  January,  1902. 
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The  following  extract  from  b  statement!  published  by  Senator 
Poraker  on  the  26th  day  of  September,  L908,  completely  dis- 
poses of  that  claim : 

"Mr.  Hearst  read  at  St.  Louis  the  following  letter: 

"26  Bkoai.ua v.   February   25,   1902. 
"To  Hon.  J.  B.  Fobakeb,  Washington,  D.  C. 

"Dear  senator:  Again,  my  dear  Senator  I  venture  to  write  you  a 
word  regarding  the  bill  introduced  by  Senator  Jones,  of  Arkansas. 
known  as  'S.  649,'  intended  to  amend  the  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,  etc.,  Intro 
duced  by  him  December  4.  It  really  seems  as  though  this  bill  is  very 
unnecessarily  severe,  and  even  vicious.  Is  it  not  much  better  to  test 
the  application  of  the  Sherman  law  Instead  of  resorting  to  a  measure 
of  this  kind?  I  hope  you  will  feel  so  about  it,  and  I  will  be  greatly 
pleased  to  have  a  word  from  you  on  the  subject.  The  bill  is,  I  be- 
lieve, still  in  committee. 

"With  kind  regards,  very  truly  yours, 

"John   D.   Abchbold. 

"I  have  no  recollection  of  having  ever  received  any  such  letter,  and 
a  diligent  search  fails  to  disclose  any  such  letter  on  my  files  or  any 
copy  of  any  answer  to  any  such  letter  in  my  letter  book.  But,  waiv- 
ing all  that,  the  letter  shows  on  its  face  that  Mr.  Archbold  did  not 
pretend  to  have  any  right  to  address  me  on  such  a  subject  except  as 
any  citizen  might  have  done. 

"Such  requests  are  of  daily  occurrence  in  the  experience  of  every 
Senator.  If  I  ever  received  such  a  letter  my  inability  to  find  it  or  to 
find  any  answer  to  it  is  doubtless  due  to  the  fact  that  I  simply  re- 
ferred it  to  the  Judiciary  Committee  for  consideration  in  connection 
with  the  bill.  Such  is  the  usual  practice;  particularly  is  it  the  usual 
practice  of  a  Senator  to  make  such  reference  of  such  letter  to  com- 
mittees of  which  he  is  not  a  member,  and  I  know  of  no  reason  why  1 
should  not  have  followed  such  practice  in  this  instance;  neither  do  I 
know  of  any  other  way  to  explain  my  inability  to  find  the  letter  or 
answer  to  it,  if  I  ever  received  it. 

"The  record  shows  that  the  bill  was  never  acted  upon  in  the  com- 
mittee.    Senator   Hoar   was   at   thai    time   Chairman    of   the   Judicial- 
Committee.     He  had   with   him   on   the  committee   such   associates   a 
Senator    Piatt,    of    Connecticut;    Senator     Fairbanks,    Senator    Nelson 
and  other  men  of  the  highest  character,  to  no  one  of  whom  would  an 
member  of  the  Senate  or  anybody  else  think  of  making  a   suggestion 
of  killing  a  bill  or  to  consider  it  in  any  manner  excepl  only  upon 
merits. 

"I  would  not  deem  it  necessary  to  mal      any  explanation  of  the  re- 
ceipt of  such  a  letter  if  it  were  not  that   Mr.   Hearst,  in  reading  thli 
letter,  coupled   it   with   the  following  letter: 

"26  Broadway,  January  27,  1902. 

"My  Dear  Senator:     Responding  to  your  favor  of  the  25th,   it   gives 
me  pleasure  to  hand  you  herewith  certificate  of  deposit,  $r.o,iiou,  in 
cordance   with    our   understanding.     Your    letter   Btates    the   condition 
correctly,   and    I    trust    that    the   transact  inn    will    be   successfully   con- 
summated. 

"Your;  very  truly, 

"JOB  \     I'.    Ala  BBOLD. 

"Mr.  Hearst  accompanied  the  reading  of  these  two 
with  comments  calculated,   if  not   intended,   to  convey   the   impression 
that  the  one  had  reference  to  the  otber.  and  that  tie  evi- 

dence that    I   was.  for  money  received,  tryin  \   to  Influi  Ltlon   lu 

accordance  with  the  views  of  Mr.  Archbold. 


"The  dates  of  the  two  letters,  when  compared,  show  that  the  money 
was  sent  almost  a  month  prior  to  the  letter  about  the  Jones  bill. 

"This,  of  itself,  would  ordinarily  be  enough  to  disconnect  the  two  in 
the  average  mind,  but  I  have  already  shown  in  a  former  statement 
that  the  certificate  of  deposit  was  sent  on  account  of  the  proposed 
purchase  of  the  Ohio  State  Journal,  and  that  the  proposition  to  pur- 
chase being  abandoned,  it  was  returned  on  the  fourth  day  of  February, 
only  a  week  after  it  was  received.  The  following  letters  show  this 
entire  transaction  and  give  all  the  details,  except  that,  in  accordance 
with  a  talk  over  the  telephone,  the  amount  to  be  loaned  by  Mr.  Arch- 
bold  was  increased,  as  heretofore  explained,   from   $35,000   to  $50,000. 

"First  in  order  comes  a  letter  of  Mr.  Archbold,  dated  January  21, 
1902. 

"New  York,  January  21,  1902. 

"My  Dear  Senator:  Referring  to  our  conversation  of  last  night  over 
the  telephone,  after  consideration,  we  are  confirmed  in  the  feeling  that 
we  ought  not  to  make  an  actual  investment  in  the  enterprise  proposed. 
We  are,  however,  willing  to  loan  the  party  $35,000,  to  be  repaid  in  five 
annual  payments,  with  interest  at  5  per  cent.,  payable  annually,  and 
with  the  stock  of  the  enterprise,  in  the  proportion  that  this  amount 
bears  to  the  whole,  as  collateral.  The  party  to  have  the  right  to  an- 
ticipate payments  without  notice. 

"We  trust  this  will  impress  you  as  being  a  reasonable  suggestion. 
We  will  be  very  glad,  indeed,  to  see  the  matter  consummated,  and 
agree  with  you  thoroughly  as  to  its  wisdom. 

"Very  truly  yours, 

"John  D.  Archbold. 

"Hon.  J.  B.  Foraker,  1500  Sixteenth  street,  Washington,  D.  C. 

"Next  is  my  letter  of  January  25,  1902,  to  Mr.  Archbold.  This  letter 
followed  a  talk  over  the  telephone: 

"John  D.  Archbold,  Esq.,  26  Broadway,  New  York,  N.  Y. 

"Dear  Sir:  The  matter  at  Columbus  will  be  ready  for  consummation 
in  a  few  days,  and  must  be  closed  not  later  than  February  1.  If  you 
will  kindly  send  me  your  check,  or  New  York  draft  for  $50,000  (to 
which  sum  he  had  promised  by  telephone  to  increase  it),  I  will  turn 
it  over  to  Mr.  ,  and  secure  for  you  from  him  as  soon  as  the  trans- 
action is  closed  the  notes  of  the  company  with  your  proportion  of  the 
stock  attached  as  collateral  for  repayment  of  the  amount  advanced, 
$25,000,  one  year  after  date,  and  $5,000  each  year  thereafter  until  all 
is  paid,  the  whole  to  bear  interest  at  the  rate  of  5  per  cent,  per  annum, 
payable  annually.  This,  I  believe,  meets  your  views  as  expressed  in 
your  last  letter  to  me. 

"If  there  should  be  anything  further  that  you  desire  to  say,  or  have 
me  do  in  regard  to  the  matter,  you  can  call  me  by  telephone,  Main  No. 
800,  Washington,  D.  C,  my  residence,  any  morning  until  11  o'clock,  or 
any  evening  after  5  o'clock.     Very  truly  yours,  etc., 

"J.  B.  Foraker. 

"Then  come  in  regular  order  the  following: 

"New  York,  January  27,  1902. 
"My  Dear  Senator:  Responding  to  your  favor  of  the  25th,  it  gives 
me  pleasure  to  hand  you  herewith  certificate  of  deposit,  $50,000,  in  ac- 
cordance with  our  understanding.  Your  letter  states  the  conditions 
correctly,  and  I  trust  the  transaction  will  be  successfully  consum- 
mated.    Very    truly  yours, 

"John    D.  Archbold. 
"Hon.  J.  B.  Foraker,  Washington  D.  C." 

"Washington,  D.  C,  January  28,  1902. 

"John  D.  Archbold,  Esq..  26  Broadway,  New  York. 
"Dear  Sir:     I  write  to  acknowledge  the  receipt  of  your  letter  of  the 
27th  inst.,  with  inclosure,  as  stated,  and  to  say  I  will  communicate  with 
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you  again  Just  as  soon  as  the  transaction  can  be  closed  up.     I   will 
see  that  everything  is  done  as  agreed   upon. 

"Sincerely  thanking  you  for  whal  you  have  done  in  iliis  matter,  and 
assuring    you    of   my    proper    appreciation    therefor,    I    remain    \ 
truly  yours,  etc. 

"J.     B.     FoItAKI  I:." 

"Washington,  D.  C.  February  4,  1902. 

"John  D.  Abchbold,  Esq.,  26  Broadway,  New  York. 

••Ml/  Dear  Mr.  Archibold:  1  very  greatly  regret  to  have  to  inform  you 
that  the  proposed  transaction  at  Columbus  has  failed;  at  least  for  the 
present.  It  may  be  revived  later,  but  I  doubt  if  I  shall  care  to  bother 
about  it  any  more.  However  that  may  be,  I  herewith  send  you  with 
many  thanks  for  your  kindness  in  the  matter,  New  York  draft  for 
$r>0,000,  payable  to  your  order,  as  repayment  of  the  money  advanced 
by  you  on  the  above  mentioned  account.  Kindly  acknowledge  the  re- 
ceipt of  the  same  and  oblige.     Yours,  etc. 

"J.    B.   Fobakeb. 

"If  Mr.  Hearst  had  read  these  accompanying  letters,  particularly 
that  from  Mr.  Archbold  of  January  21,  and  my  letter  of  February  4, 
returning  the  money,  he  would  have  known  that  the  certificate  of 
deposit  had  no  reference  whatever  to  the  Jones  bill  or  any  other  bill. 
They  were  near  enough  together  in  point  of  time,  and  presumably  near 
enough  together  on  the  files  to  make  it  difficult  for  any  searcher  for 
the  facts  and  the  truth  to  miss  them  or  overlook  them. 

"Mr.  Hearst  stated  in  his  speech  at  Columbus  that  the  letters  had 
been  furnished  to  him  by  a  'gentleman'  (?)  whose  name  he  would  not 
give  for  fear  the  Standard  Oil  Company  might  persecute  him. 

"Perhaps  this  gentleman  did  not  find  these  missing  letters.  Per- 
haps if  he  found  them  he  did  not  furnish  them  to  .Mr.  Hearst.  In  any 
event,  perhaps  the  omission  to  read  them  was  made  because  if  read 
they  would  have  defeated  the  object  to  be  accomplished.  Howe 
that  may  be,  this  correspondence  surely  and  conclusively  disposes  of 
that  matter." 

Further  evidence  that  Senator  Foraker  was  not  in  the  em- 
ployment of  the  Standard  Oil  Company  after  January,  1901, 
is  furnished  by  his  part  in  framing  and  enacting — 


The  Elkins  Law. 

In  1902  the  subject  of  regulating  interstate  commerce  came 
before  the  Senate  Committee  nn  Commerce,  of  which  Senail 
Elkins  was  Chairman,  and  Senator  Foraker  was  a  member. 
After  an  exhaustive  investigation  and  study  of  the  subjecl  i: 
was  determined  by  the  Committee  thai  the  regulative  remedies 
provided  by  the  interstate  commerce  law  of  1887  and  the  Sher- 
man anti-trust  law  of  1890  were  inadequate  and  that  further 
regulative  Legislation   ancillary  to  the  interstate  c  "ce  law 

should  be  enacted.  Accordingly  the  labor  and  duty  of  draft- 
ing such  ancillary  legislation  was  referred  to  a  sub-committee  of 
three,  of  which  Senator  Foraker  was  ;i  member.  By  their  joint 
labors,  of  which  Senator  Foraker  contributed  no  inconspicuous 
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part,  the  sub-committee  drafted  what  is  known  as  the  Elkins  law. 
which  was  reported  to  the  Senate  by  Senator  Elkins  and  was 
passed  and  became  a  law  February  19,  1903.  In  the  pas- 
sage of  this  law  Senator  Foraker  was  conspicuous  as  its  advo- 
cate and  champion,  which  was  utterly  inconsistent  with  the  in- 
sinuation of  Mr.  Hearst  that  he  was  in  the  employment  of  or 
under  any  obligation  to  the  Standard  Oil  Company  to  use  his 
influence  on  the  floor  of  the  Senate  to  prevent  the  passage  of 
and  defeat  the  very  legislation  of  which  he  was  in  fact  such 
ac/tive  and  efficient  advocate  and  champion.  Under  this  Elkins 
law  nearly  all  of  the  suits  successfully  maintained  by  the  United 
States  against  the  Standard  Oil  Company  and  other  unlawful 
trusts  and  monopolies,  including  that  in  which  a  fine  of  $29,210.- 
000  was  assessed  by  Judge  Landis  against  the  Standard  Oil 
Company,  have  been  prosecuted.  The  following  extracts  from 
the  law  will  show  how  drastic  were  its  provisions  and  that  it 
showed  no  favor  to  any  of  the  large  corporation  shippers  like 
the  Standard  Oil  Company,  but  that  on  the  contrary  it  was 
especially  aimed  at  them  and  for  the  first  time  provided  prompt 
and  effective  remedies  applicable  to  them. 

"Sec.  1.  That  anything  done  or  omitted  to  be  done  by  a  corporation 
common  carrier,  subject  to  the  act  to  regulate  commerce  and  the  acts 
amendatory  thereof,  which,  if  done  or  omitted  to  be  done  by  any 
director  or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or 
person  acting  for  or  employed  by  such  corporation,  would  constitute 
a  misdemeanor  under  said  acts  or  under  this  act,  shall  also  be  held  to 
be  a  misdemeanor  committed  by  such  corporation,  and  upon  convic- 
tion thereof  it  shall  be  subject  to  like  penalties  as  are  prescribed  in 
said  acts  or  by  this  act  with  reference  to  such  persons,  except  as  such 
penalties  are  herein  changed.  The  willful  failure  upon  the  part  of 
any  carrier  subject  to  said  acts  to  file  and  publish  the  tariffs  or  rates 
and  charges  as  required  by  said  acts,  or  strictly  to  observe  such  tariffs 
until  changed  according  to  law,  shall  be  a  misdemeanor,  and  upon 
conviction  thereof  the  corporation  offending  shall  be  subject  to  a  fine 
of  not  less  than  one  thousand  dollars  nor  more  than  twenty  thousand 
dollars  for  each  offense;  and  it  shall  be  unlawful  for  any  person, 
persons,  or  corporation  to  offer,  grant  or  give,  or  to  solicit,  accept,  or 
receive  any  rebate,  concession,  or  discrimination  in  respect  to  the 
transportation  of  any  property  in  interstate  or  foreign  commerce  by 
any  common  carrier  subject  to  said  act  to  regulate  commerce  and  the 
acts  amendatory  thereof  whereby  any  such  property  shall  by  any  device 
whatever  be  transported  at  a  less  rate  than  that  named  in  the  tariffs 
published  and  filed  by  such  carrier,  as  is  required  by  said  act  to  regu- 
late commerce  and  the  acts  amendatory  thereof,  or  whereby  any  other 
advantage  is  given  or  discrimination  is  practiced.  Every  person  or 
corporation,  whether  carrier  or  shipper,  who  shall  knowingly,  offer, 
grant,  or  give,  or  solicit,  accept  or  receive  any  such  rebates,  conces- 
sion, or  discrimination  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  one 
thousand  dollars  nor  more  than  twenty  thousand  dollars:  Provided, 
that  any  person,  or  any  officer  or  director  of  any  corporation  subject 
to  the  provisions  of  this  act,  or  the  act  to  regulate  commerce  and  the 
acts  amendatory  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  per- 
son acting  for  or  employed  by  any  such  corporation,  who  shall  be  con- 
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victed  as  aforesaid,  shall,  in  addition  to  the  fine  herein  provided  for. 
be  liable  to   imprisonment    in   the   penitentiary    tor  a  term    of   QC4    • 
ceeding  two  years,  or  both  such  fine  and  Imprisonment,  In  the  discr< 

tion  of  the  court.     *     *     * 
"In  construing  and  enforcing  the  provisions  of  this  Bectlon,  the 

omission,  or  failure  of  any  other,  agent,  or  other  person  acting 
or  employed  by   any   common   carrier,  or  shipper,  acting  within    th< 
scope  of  his  employment,  shall  in  every  case  be  also  deemed  to  be  the 
act,  omission  or  failure  of  such  carrier  or  shipper  as  well  as  thai  of  th< 
person.     Whenever    any    carrier    files    with    the    Interstate    Common  i 

(mission  or  publishes  a  particular  rate  under  the  provisions  of  I 
act  to  regulate  commerce  or  acts  amendatory  thereof,  or  participates  In 
an;,  rates  so  filed  or  published,  thai  rate  as  against  such  carrier,  its  ofn- 

rs  or  agents,  in  any   prosecution  begun  under  this  act  shall  be  con- 
clusively  deemed  to  be  the  legal  rate,  and  any  departure   from   su«  h 
rate,  or  any  offer  to  depart  thereform,  shall  be  deemed  to  be  an  offen. -• 
under  this  section  of  this  act. 

"Any  person,  corporation,  or  company  who  shall  deliver  property 
interstate  transportation  to  any  common  carrier,  subject  to  the  pro 
sions  of  this  act,  or   for  whom,  as  consignor  or  consignee,  any   such 
carrier  shall  transport  property  from  one  State,  Territory,  or  the  Dis- 
trict of  Columbia  to  any  other  State,  Territory,  or  the  District  of  Co- 
lumbia,  or  foreign  country  who  shall  knowingly  by  employee,  agent, 
officer,  or  otherwise,  directly  or  indirectly,  by  or  through  any  means 
or  device  whatsoever,  receive  or  accept  from  such  common  carrier  any 
sum  of  money  or  any  other  valuable  consideration  as  a  rebate  or  ofi 
against   the   regular   charges   for   transportation   of   such   property,    as 
fixed  by  the  schedules  of  rates  provided  for  in  this  act,  shall  in  a*1 
tion  to  any  penalty  provided  by  this  act  forfeit  to  the  United  Sta 
a  sum  of  money  three  times  the  amount  of  money  so  received  or  ac- 
cepted  and   three   times   the   value  of   any  other   consideration   so 
ceived  or  accepted,  to  be  ascertained  by  the  trial  court;   and  the 
torney-General  of  the  United  States  is  authorized  and  directed,  when 
ever  he  has  reasonable  grounds  to  believe  that  any  such  person,  i 
poration,   or  company    has   knowingly   received   or  accepted   from    a 
such  common  carrier  any  sum  of  money  or  other  valuable  considerat 
as   a   rebate   or   offset   as  aforesaid,    to   institute   in   any   court    of 
United  States  of  competent  jurisdiction,  a  civil  action  to  collect  the  sa.  1 
sum  or  sums  so  forfeited  as  aforesaid;   and  in  the  trial  of  said  act 
all  such  rebates  or  other  considerations  so  received  or  accepted  for 
period  of  six  years  prior  to  the  commencement  of  the  action,  may 
included   therein,  and   the  amount  recovered  shall  be  three  times   I 
total  amount  of  money,  or  three  times  the  total  value  of  such  consid- 
eration, so  received  or  accepted,  or  ooth,  as  the  case  may  be.     *     * 

'  Sec.  3.     That  whenever  the  Interstate  Commerce  Commission  E 
have  reasonable  ground  for  belief  that  any  common  carrier  is  engaged 
in   the  carriage  of  passengers  or   freight   traffic  between   given    points 
at  less  than  the  published  rates  on  file,  or  is  committing  any  discrim 
inations  forbidden  by  law,  a  petition   may  be  presented  alleging  such 
facts  to  the  circuit  court  of  the  United  States  sitting  in  equity  hav 
jurisdiction;    and  when   the  act  complained  of  is  alleged  to  have  I  • 
committed  or  as  being  committed   in    part    in   more  than   one  Judic 
district  or  state,  it  may   be  dealt    with.   Inquired  of.  tried,  and   del 
mined  in  either  such  judicial  district  or  state,  whereupon   it  shall 
the  duty  of  the  court  summarily  to  inquire  into  the  circumstances,  upon 
such  notice  and  in  such  manner  as  the  court  shall  direct  and  without 
the  formal   pleadings  and   proceedings  applicable  to  ordinary   suits  in 
equity,  and  to  make  such  other  persons  or  corporations  parties  thereto 
as  the  court  may  deem  necessary,  and  upon  being  satisfied  of  the  truth 
of  the  allegations  of  said  petition  said  court  shall  enforce  an  observance 
of  the  published  tariffs  or  direct  and  require  a  discontinuance  of  BUCH 
discrimination  by  proper  orders,  writs,  and  process,  which  said  ord- 
writs  and  process  may  be  enforceable  as  well  against  the  parties  in- 
terested in  the  traffic  as  against  the  carrier,  subject  to  the  right  of  ap- 
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peal  as  now  provided  by  law.  It  shall  be  the  duty  of  the  several  dis- 
trict attorneys  of  the  United  States,  whenever  the  Attorney-General 
shall  direct,  either  of  his  own  motion  or  upon  the  request  of  the 
Interstate  Commerce  Commission,  to  institute  and  prosecute  such 
proceedings,  and  the  proceedings  provided  for  by  this  act  shall  not 
preclude  the  bringing  of  suit  for  the  recovery  of  damages  by  any 
party  injured,  or  any  other  action  provided  by  said  act  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty-seven,  entitled  'An  act  to 
regulate  commerce  and  the  acts  amendatory  thereof.'  And  in  pro- 
ceedings under  this  act  and  the  acts  to  regulate  commerce  the  said 
courts  shall  have  the  power  to  compel  the  attendance  of  witnesses, 
both  upon  the  part  of  the  carrier  and  the  shipper,  who  shall  be  re- 
quired to  answer  on  all  subjects  relating  directly  or  indirectly  to  the 
matter  in  controversy,  and  to  compel  the  production  of  all  books  and 
papers,  both  of  the  carrier  and  shipper,  which  relate  directly  or  in- 
directly to  such  transaction;  the  claim  that  such  testimony  or  evi- 
dence may  tend  to  criminate  the  person  giving  such  evidence  shall 
not  excuse  such  person  from  testifying  or  such  corporation  produc- 
ing its  books  and  papers,  but  no  person  shall  be  prosecuted  or  sub- 
jected to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction, 
matter,  or  thing  concerning  which  he  may  testify  or  produce  evidence, 
documentary  or  otherwise,  in  such  proceeding:  Provided,  that  the 
provisions  of  an  act  entitled  'An  act  to  expedite  the  hearing  and  de- 
termination of  suits  in  equity  pending  or  hereafter  brought  under  the 
act  of  July  second,  eighteen  hundred  and  ninety,  entitled  "An  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies," "An  act  to  regulate  commerce,"  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  or  any  other  acts  having  a  like 
purpose  that  may  be  hereafter  enacted,  approved  February  eleventh, 
nineteen  hundred  and  three,'  shall  apply  to  any  case  prosecuted  under 
the  direction  of  the  Attorney-General  in  the  name  of  the  Interstate 
Commerce  Commission." 

In  view  of  the  fact  that  Senator  Foraker  was  one  of  the 
authors  and  advocates  of  this  Elkins  law,  the  charge  of  his 
persecutors  that  he  has  been  and  is  the  champion  of  corpora- 
tions on  the  floor  of  the  Senate  is  atrocious.  A  hundred  times 
has  President  Roosevelt  proclaimed  that  corporations  which  ob- 
serve and  obey  the  law  shall  be  protected  in  their  rights.  To  the 
same  extent  and  upon  the  same  conditions  and  not  otherwise 
Senator  Foraker  is  and  has  been  the  champion  of  corporations, 
is  and  has  been  the  defender  of  the  rights  of  law-observing,  law- 
abiding  corporations  and  none  others. 

A  further  and  conclusive  evidence  that  Senator  Foraker  was 
not  in  the  employment  of  the  Standard  Oil  Company  after 
January,  1901,  when  his  employment  terminated,  as  already 
shown,  appears  from  the  following  correspondence  set  forth  in 
Senator  Foraker 's  statement  of  September  26,  1908: 

"26   Broadway,   New  York,   May  7,   1906. 
"My  Dear  Senator:    In  the  possibility  of  an  action  being  brought 
against  us  in  Ohio,  are  you  in  position  to  accept  a  retainer  from  us 
in  connection  with  such  a  matter? 
"Your  early  response  will  oblige.     Yours  very  truly, 

"John  D.  Archbold. 
"To  Hon.  J.  B.  Foraker,  1500  Sixteenth  street,  N.  W.,  Washington,  D.  C." 
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"To  which  I  answered  as  follows: 

"Washington,  D.  C,  May  9,  1906. 

"John*  D.  Archbold,  Esq.,  26  Broadway,  New  York. 

"My  Dear  Sir:  My  duties  in  the  Senate  have  so  multiplied  that  \ 
found  it  necessary  to  retire  entirely  from  the  practice  of  the  law.  I 
have  not  taken  any  new  employment  for  more  than  two  years  past. 

"On  this  account,  as  well  as  because  of  my  relations  to  the  public 
service,  I  can  not  accept  a  retainer  in  the  contingency  named,  as  ( 
would  be  very  glad  to  do  if  it  were  otherwise. 

"Assuring  you  of  my  proper  appreciation  for  the  compliment  in- 
volved in  the  inquiry  you  make,  I  remain,  very  truly  yours,  etc. 

"J.    B.    FORAKEB." 

Senator  Foraker  said  in  that  statement  immediately  follow- 
ing that  correspondence: 

"For  weeks  prior  to  the  date  of  these  letters  the  newspapers  were 
filled  with  announcements  threatening  the  company  with  very  serious 
litigation  and  with  criminal  prosecutions  in  the  courts  of  Ohio.  It 
was  in  view  of  these  threatening  proceedings  that  the  company  again 
sought  to  employ  me;  surely  an  idle  and  unnecessary  performance  if 
already  employed,  and  these  letters  further  show  that  I  declined  such 
employment,  among  other  reasons,  because  I  could  not  accept  the 
same  consistently  with  my  relations  to  the  public  service. 

"The  conditions  had  greatly  changed  since  my  former  employment, 
largely  because  of  the  prosecutions  against  the  company  under  the 
Elkins  law.  which  I  had  helped  to  frame.  Furthermore,  the  employ- 
ment proposed  was  different  in  its  character  from  that  which  I  had 
previously  accepted.  That  is  to  say,  instead  of  being  an  employment, 
as  the  former  employment  was,  to  aid  the  company  in  complying  with 
the  orders  of  the  courts  and  the  statutes  of  the  state,  it  was  to  be  an 
employment  to  resist  suits  and  prosecutions  instituted  by  the  state. 

"I  submit  that  these  proofs  should  be  sufficient  to  show  to  any  fair 
and  unprejudiced  mind  that  I  was  never  employed  except  prior  to  1901. 
and  that  my  employment  then  had  no  relation  to  anything  that  was  in 
conflict  with  my  public  duties,  but  had  reference  solely  to  the  reorgan- 
ization of  the  company  and  its  Ohio  affairs,  with  which  Congress  had 
nothing  whatever  to  do." 


Mr.  Kline's  Statement. 

That  the  payments  made  to  Senator  Foraker  were  for  legal 
services  rendered  under  a  perfectly  legitimate  employment  that 
had  no  reference  whatever  to  his  duties  as  a  Senator,  and  no 
reference  whatever  to  any  kind  of  legislation  pending  either  in 
Congress  or  in  the  State  Legislature  of  Ohio  is  made  clear  by 
the  following  statement  of  Mr.  Virgil  P.  Kline,  concurred  in  by 
Mr.  M.  F.  Elliott: 

"Kline,  Tolles  &  Goff,  1215  Williamson  Building. 

"Cleveland,  Ov  October  6.  1908. 
"Hon.  Joseph  B.  Foraker, 

"Cincinnati,  Ohio. 
"My  Dear  Sir:    I  am  just  in  receipt  of  yours  of  the  5th  inst, 
asking  me  to  write  you  in  regard  to  your  employment,   with 
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permission  to  use  my  letter,  if  occasion  should  seem  to  require. 
With  that  request  I  am  glad  to  comply. 

"In  December,  1898,  at  the  time  you  were  employed  by  me, 
there  was  pending  against  the  Standard  Oil  Company,  in  the 
Supreme  Court  of  the  state  of  Ohio,  very  serious  and  difficult 
litigation.  A  proceeding  in  contempt  had  been  instituted  by 
the  Attorney-General,  charging  that  company  with  having  wil- 
fully violated  the  order  of  the  Supreme  Court  directing  it  to 
withdraw  from  the  trust  agreement.  The  company  had  an- 
swered, issues  had  been  made  up.  and  a  considerable  volume  of 
testimony  taken. 

' '  There  was  also  pending  against  the  Buckeye  Pipe  Line  Com- 
pany a  proceeding  in  quo  warranto,  charging  it  with  being  a 
member  of  a  trust,  in  violation  of  the  anti-trust  laws  of  the 
state,  also  a  like  proceeding  against  the  Ohio  Oil  Company  and 
the  Solar  Refining  Company,  and  one  of  a  like  character,  at 
that  time  I  think,  threatened  against  the  Standard  Oil  Com- 
pany of  Ohio,  and  which  was  brought  in  January.  1899.  Thes< 
were  so-called  constituent  companies  of  the  Standard  Oil  Trust. 

"These  bills  in  quo  warranto  were  all  filed  in  the  Supreme 
Court,  and  asked  for  the  revocation  of  the  charters  of  the  said 
several  corporations,  the  appointment  of  receivers  to  take  posses- 
sion of  the  properties,  and  the  dissolution  of  the  various  com- 
panies. Many  millions  of  dollars  of  property  were  thus  in- 
volved in  the  litigation  already  pending,  and  much  imperiled,  in 
addition  to  the  other  litigation  threatened. 

"It  was  in  the  midst  of  these  difficult  cases,  with  the  very 
serious  consequences  incident  to  any  adverse  decision,  that,  with 
the  approval  of  my  client,  I  turned  to  you  for  assistance  and 
advice. 

"The  Standard  Oil  Company  of  Ohio  had  endeavored  in  good 
faith  to  comply  with  the  order  of  the  Supreme  Court.  The  trust 
certificate  holders  had,  by  a  resolution  passed  at  a  meeting  held 
in  New  York  in  March,  1892,  determined  not  only  that  the 
Standard  Oil  Company  of  Ohio  should  withdraw  from  the  so- 
called  trust  agreement,  but  that  the  trust  itself  should  be  dis- 
solved, and  the  trustees  had  entered  in  good  faith  upon  the 
policy  of  a  dissolution  and  a  winding  up  of  the  entire  trust. 

'Many  practical  difficulties  presented  themselves,  as  the  trust 
certificates,  of  a  par  value  of  more  than  ninety-seven  millions  of 
dollars,  were  held  everywhere  throughout  the  country,  had  been 
invested  in  by  savings  banks  and  trust  companies,  had  passed 
from  hand  to  hand  in  the  market  for  ten  years,  were  held  in 
large  and  small  amounts,  and  the  effort  to  give  the  trust  certifi- 
cate holders  a  legal  interest  in  the  stock  of  the  various  com- 
panies that  had  formerly  been  in  the  trust,  was  one  of  great 
difficulty. 

"I  had,  I  remember,  a  prolonged  interview  with  you  when  I 
first  met  you  in  connection  with  this  business.  Copies  of  the 
pleadings  in  the  contempt  case  were  shown  you  and  the  substance 
of  the  evidence  already  taken  narrated,  together  with  the  ac- 
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tioD  of  the  certificate  holders  taker  at  the  meeting  and  the  course 
of  proceeding  of  the  trustees  carrying  ou1  the  purpose  <>r  the 
resolution  to  dissolve  the  trust,  and  a  little  later,  certified  copies 
of  the  voluminous  pleadings  in  the  four  cases  above  named,  and 
the  interrogatories  annexed  thereto,  directed  to  the  officers  of 
the  four  companies  above  named,  were  furnished,  and  the  his- 
tory of  each  one  of  those  companies  and  the  relation  of  each  to 
the  Standard  Oil  Company  of  Ohio,  and  of  il ther  organiza- 
tions alleged  to  be  members  of  the  trust  (some  twenty  in  num- 
ber), became  the  subject  of  investigation  at  once  by  you.  The 
importance  of  the  litigation  could  hardly,  from  the  standpoint 
of  the  Standard,  he  over-rated. 

"The  company  in  Ohio  which  had  been  ordered  to  withdraw 
from  the  trust  agreement,  could  not  afford  to  permit  itself  to  be 
put.  nor  could  the  gentlemen  who  managed  it  permit  them- 
selves to  be  put  in  the  attitude  of  defying  the  law.  A  heavy 
fine  might  have  been  imposed,  a  receiver  might  have  been  ap- 
pointed, and  the  vast  business  of  the  organization  irreparably 
injured. 

"The  three  quo  warranto  cases  then  pending,  and  the  fourth 
one  threatened,  as  already  stated,  and  later  begun,  called  for 
must  drastic  action  upon  the  part  of  the  Supreme  Court  if  its 
judgment  should  be  adverse.  It  was  asked,  in  each  of  the  four 
quo  warranto  cases,  and  such  was  a  proper  prayer,  that  each  of 
the  four  defendants  be  adjudged  to  have  forfeited  and  sur- 
rendered their  corporate  rights  and  franchises,  that  they  be 
dissolved,  ami  that  the  court  appoint  trustees  to  wind  up  their 
affairs  and  distribute  their  property. 

"It  was  upon  a  realization  of  these  serious  disastrous  con- 
sequences, well  knowing  your  ability  as  an  attorney,  and  the  re- 
spect lawyers  and  courts  had  for  you  throughout  the  state,  that 
I  sought  your  service.  You  entered  at  once  actively  upon  the 
employment,  making  your  own  investigations  here  in  Ohio  and 
in  New  York,  holding  frequent  consultations  with  myself  and 
other  counsel  for  the  company,  in  Columbus,  Cincinnati.  New 
York  and  Washington.  Your  judgment  was  sought,  not  only  as 
to  what  had  been  done  by  the  Standard  Oil  Company  of  Ohio 
in  its  effort  to  withdraw  from  the  trust,  but  also  as  to  what 
form  of  future  organization  of  the  great  interests  of  this  com- 
pany, and  of  the  constituent  companies,  should  be  taken,  that 
they  mighl   not  he  open  t<>  any  further  attack. 

"For  more  than  a  year  testimony  was  taken  at  various  places, 
full  transcripts  of  that  evidence  furnished  you,  and  suggestions 
received  from  yon  as  to  the  lines  upon  which  it  ought  to  be  met. 

"The  testimony  having  1 n   closed,   the  contempl    case   was 

finally  submitted  to  the  Supreme  Court,  and  in  December,  1900, 
an  entry  was  made  by  the  court,  finding  the  defendant  not  guilty 
of  contempt  and  dismissing  the  proceedings. 

"A  little  Later,  the  four  ouster  cases  were  also  dismissed,  the 
dismissal  of  the  latter  cases  being  mad"  by  the  courl  at  the  sug- 
gestion of  the  then  Attorney-General.  Judge  Sheets. 
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"Tour  employment  extended  over  a  period  of  more  than  two 
years,  during  which  time  I  was  repeatedly  in  consultation  with 
you,  and  there  was  no  phase  of  the  litigation  of  which  you  were 
not  fully  abreast  all  the  time,  and  your  counsel  was  fully  ap- 
preciated by  my  associate  counsel  and  by  my  client,  and  there 
never  was  a  particle  of  effort  upon  our  part  to  conceal  your  re- 
lation to  the  interests  we  represented. 

"So  far  from  the  attitude  of  the  company  being  one  of  a  de- 
sire to  evade  the  law  or  the  decree  of  the  court,  it  had  faith- 
fully endeavored  to  comply  therewith,  and,  so  far  as  the  Valen- 
tine Trust  Law  was  concerned,  we  were  not  trying,  by  subterfuge 
or  indirection,  to  evade  it.  You  understood  perfectly  our  de- 
sire, and  co-operated  with  it.  to  put  these  large  properties  on 
a  basis  of  conformity  to  the  decree  of  the  court  and  of  the  law, 
that  they  might  be  safely  and  securely  held  by  their  owners. 

"Your  efforts  greatly  contributed  to  the  success  of  the  litiga- 
tion and  the  preservation  of  the  property  by  its  owners.  At  the 
time  of  your  employment  and  when  it  ceased,  as  it  did,  according 
to  my  recollection,  somewhere  about  the  first  of  January,  1901, 
there  was  no  intimation  from  any  source  whatever  of  criticism 
or  attack  on  the  part  of  the  Federal  Government.  That  did  not 
come  for  more  than  four  years  afterwards,  and  so  far  as  I  know, 
and  I  have  been  intimately  in  touch  with  the  litigation  and 
troubles  of  the  company  for  twenty  years,  and  am  still,  nothing 
has  ever  been  asked  of,  or  accepted  by  you  inconsistent  with  your 
public  duties,  and  so  far  as  I  know  you  have  had  no  relation 
whatever  to  the  company,  as  an  attorney  or  otherwise,  for  more 
than  seven  years. 

"You  may  make  any  use  of  this  letter  you  see  fit. 
"With  kindest  regards,  I  am, 

"Very  truly  yours, 

"Virgil  P.  Kline." 

This  statement  not  only  confirms  in  every  particular  all  that 
Senator  Foraker  has  said  on  the  subject,  but  also  shows  that  the 
services  rendered  by  Senator  Foraker  covered  a  period  of  more 
than  two  years,  and  that  they  were  of  the  most  vitally  important 
character,  and  that  a  charge  for  such  services  of  a  much  larger 
sum  than  he  is  shown  to  have  received  would  have  been  entirely 
reasonable. 

This  will  appear  to  any  one  who  realizes  that  the  services 
rendered  had  reference  to  some  six  or  seven  vitally  important 
law  suits,  involving  the  question  of  a  forfeiture  of  the  charter 
of  the  Standard  Oil  Company  of  Ohio,  and  certain  other  consti- 
tuent companies  of  the  Standard  Oil  trust,  to  be  followed  by 
the  appointment  of  a  receiver,  the  sale  and  distribution  of  the 
property  of  the  different  companies,  and  the  winding  up  of  their 

affairs. 
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In  these  important  respects  his  services  had  reference  to  the 
protection  and  safe  administration  of  property  amounting  to 
many  millions  of  dollars  in  value 

It  should  be  remembered  also  thai  these  services  were  nol 
rendered  in  defending  the  company  against  charges  of  viola- 
tions of  the  law  or  the  orders  of  the  court  or  to  enable  it  to  evade 
the  same,  bu1  just  the  reverse,  to  enable  it  to  comply  with  the 
law  and  the  orders  of  the  court,  and  that  it  was  this  thai 
necessitated  the  reorganization  under  the  laws  of  the  state  of. 
New  Jersey. 

To  the  whole  lifetime  of  the  busiest  and  most  successful  of 
lawyers  there  will  come  very  few  employments,  if  any  at  all,  of 
such  difficult,  important  and  responsible  character  as  was  this 
employment. 

This  point  is  of  such  importance  that  it  will  bear  some  elabora- 
tion. 

The  Standard  Oil  Company  of  Ohio. 

The  Standard  Oil  Company  was  originally  incorporated  un- 
der the  laws  of  Ohio.  In  1882  the  company,  anterior  to  the 
passage  of  the  Sherman  anti-trust  law.  entered  into  a  trust 
agreement  with  some  dozen  or  more  oil  refining  companies  in 
different  states  whereby  the  control  of  the  business  of  each  of 
the  constituent  companies  was  entrusted  to  a  central  board  of 
nine  trustees;  the  capital  stock  of  each  company  surrendered 
and  a  corresponding  amount  of  dividend-bearing  trust  certifi- 
cates issued  to  the  respective  companies.  These  trust  certifi- 
cates were  pledged,  hypothecated  and  otherwise  disposed  of  by 
their  respective  owners  so  that  they  became  widely  held  by  in- 
vestors, savings  companies  and  others.  Subsequently  in  the  ease 
of  The  State  of  Ohio,  ex  rel  The  Attorney-General,  vs.  The 
Standard  Oil  Company.  49  0.  S.,  137.  a  proceeding  in  quo  war- 
ranto was  instituted  in  the  Supreme  Court  of  Ohio,  questioning 
the  corporate  power  of  said  company  to  enter  into  said  trusl 
agreement  and  praying  that  it  be  ousted  from  further  exer- 
cising or  performing  said  trust.  In  this  proceeding  Mr,  Virgil 
1\  Kline,  of  Cleveland,  and  the  Hon.  Joseph  II.  Choate,  of  New 
York,  appeared  as  attorneys  of  record  for  the  Standard  oil 
Company.  Therein  such  proceedings  were  had  that  the  court 
found  and  ordered  as  follows: 

'■In  the  opinion  of  tne  court,  the  defendant  should  be  ousted  from 
the  power  to  make  and  perform  the  agreemenl  set  forth  in  the  peti- 
tion, or  any  part  of  it. 
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"And  in  this  connection,  it  is  proper  to  say  that,  in  the  judgment  of 
the  court,  if  the  company  through  its  directors,  or  otherwise,  should 
hereafter  recognize  the  transfers  of  the  shares  that  have  been  made 
on  its  stock-books  to  the  trustees  provided  for  in  the  trust  agreement, 
or  should  hereafter  make  such  transfers;  or  should  pay  dividends  to 
them  or  to  the  real  owners  of  the  shares;  or  should  permit  such  trus- 
tees to  vote  on  shares  so  held  by  them  in  the  election  of  its  directors, 
in  every  such  case,  it  must  be  regarded  and  held,  as  performing  the 
agreement  in  violation  of  the  judgment  of  the  court. 

"Judgment  ousting  the  defendant  from  the  right  to  make  the  agree- 
ment set  forth  in  the  petition  and  of  the  power  to  perform  the  same." 
49  O.   S.,  188-189. 


Effort  to  Comply  AVith  This  Order  of  the  Court. 

The  Standard  Oil  Company  immediately  undertook  and  en- 
deavored to  perform  the  said  order  of  the  court  by  taking  up 
the  hundred  millions  of  outstanding  trust  certificates  and  re- 
placing them  with  other  values.  But  the  certificates  being  held 
by  parties  throughout  the  commercial  world,  as  well  in  trust 
for  infants,  imbeciles  and  institutions  incapacitated  to  deal  with, 
as  by  others,  the  task  was  Herculean  and  necessarily  slow  or 
practically  impossible.  Meantime  another  Attorney-General  had 
succeeded  to  office,  who,  in  December,  1897,  instituted  contempt 
proceedings  in  the  Supreme  Court  against  the  Standard  Oil 
Company  for  failing  to  perform  its  order  and  decree;  and  also 
proceedings  in  quo  warranto  against  several  of  the  constituent 
members  of  the  said  trust  respectively,  and  was  threatening  to 
institute  a  like  proceeding  against  the  Standard  Oil  Company 
of  Ohio,  to  have  each  of  them  dissolved  and  ousted  of  its  right 
to  be  a  corporation,  and  for  the  appointment  of  receivers  or 
trustees  to  wind  up  their  affairs. 


Senator  Foraker's  Employment. 

Hon.  Joseph  II.  Choate,  of  New  York,  who  was  associate  coun- 
sel of  the  Standard  Oil  Company,  having  been  appointed  Am- 
bassador to  England  by  President  McKinley  in  1898,  and  the 
amount  of  property  put  in  jeopardy  in  said  proceedings  exceed- 
ing one  hundred  millions  of  dollars,  Mr.  Virgil  P.  Kline,  the 
other  counsel  of  the  Standard  Oil  Company,  obtained  the  con- 
sent of  his  client  to  retain  additional  counsel  to  supply  the 
place  of  Ambassador  Choate.  Accordingly  he,  in  December, 
1898,  applied  to  and  solicited  the  legal  services  of  Senator  For- 
aker,  who,  no  reason,  ground  or  pretext  existing  at  that  time  for 
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declining  the  retainer,  undertook  the  service  and  became  as- 
sociated with  Mr.  Kline  as  advisory  counsel  for  said  company  in 
the  endeavor  to  devise  some  means  of  complying  with  and  per- 
forming the  decree  of  the  court  without  sacrificing  these  greit. 
properties  and  without  bankrupting  or  serious  loss  to  the  many 
thousands  of  innocent  holders  whose  estates  were  invested  in 
these  trust  certificates. 


The  Success  and  Duration  of  the  Senator's  Services. 

Mr.  Kline  and  Senator  Foraker  with  their  associate  counsel 
having  provided  for  re-organization  under  the  laws  of  New 
Jersey  and  during  the  period  of  two  years  having  succeeded  in 
enabling  the  Standard  Oil  Company  to  comply  with  and  fully 
perform  and  obey  the  order  and  decree  of  the  Ohio  Supreme 
Court,  and  having  satisfied  the  court  thereof,  all  proceedings 
pending  therein  against  it  and  said  constituent  companies  were, 
by  the  then  Attorney-General  with  the  assent  of  the  court,  dis- 
missed in  December,  1900,  and  the  Senator's  employment  as 
counsel  for  the  Standard  Oil  Company  terminated  in  January, 
1901.  Thereafter  he  was  never,  directly  or  indirectly,  under 
employment  by  or  in  the  service  of  said  company  in  any  capacity 
or  for  any  purpose  whatever,  and  no  letter  read  by  Mr.  \Y.  Ran- 
dolph Hearst  even  suggests  or  intimates  that  he  was. 

To  better  understand  the  so-called  re-organization  under  the 
laws  of  New  Jersey  it  may  be  well  to  recall  the  history  of 


The  Standard  Oil  Company  of  New  Jersey. 

In  August,  1882.  that  company  was  organized  under  an  act 
of  that  state  approved  April  7th.  1875.  and  the  several  acts 
amendatory  thereof  and  supplemental  thereto.  Its  capital  stock 
at  that  time  was  fixed  at  three  million  dollars.  In  March,  1892, 
its  name  was  duly  changed  under  the  laws  of  that  state  to 
"Standard  Oil  Company,"  which  was  after  the  decree  of  ouster 
was  entered  against  the  Standard  Oil  Company  of  Ohio  by  the 
Supreme  Court  thereof.  In  the  same  month  and  year  the  capi- 
tal stock  of  the  "Standard  Oil  Company"  of  New  Jersey  was 
duly  increased  from  three  million  dollars  to  ten  million  dollars, 
and  in  the  same  month  its  board  of  directors  was  increased  from 
three  to  nine,  all  this  in  strict  compliance  with  the  then  exist- 
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ing  laws  of  New  Jersey.    In  1896  the  state  of  New  Jersey  passed 
an  act  amendatory  to  its  corporate  legislation  as  follows: 

"27.  Every  corporation  organized  under  this  act  may  cnange  the 
nature  of  its  business,  change  its  name,  increase  its  capital  stock,  de- 
crease its  capital  stock,  change  the  par  value  of  the  shares  of  its 
capital  stock,  change  the  location  of  its  principal  office  in  this  state, 
extend  its  corporate  existence,  create  one  or  more  classes  of  preferred 
stock,  and  make  such  other  amendment,  change  or  alteration  as  may 

be  desired." 

"51.  Any  corporation  may  purchase,  hold,  sell,  assign,  transier, 
mortgage,  pledge  or  otherwise  dispose  of  the  capital  stock  of.  or  any 
bonds,  securities,  or  evidence  of  indebtedness  created  by  any  other 
corporation  or  corporations  of  this  or  any  other  state,  and  while 
owner  of  such  stock  may  exercise  all  the  rights,  powers  and  privileges 
of  ownership,  including  all  the  right  to  vote  thereon." 


Increase  of  Capital  Stock  to  One  Hundred  and  Ten 

Million  Dollars. 

In  June,  189!),  to  enable  the  "Standard  Oil  Company"  of 
New  Jersey  to  raise  funds  wherewith  to  assist  "The  Standard 
Oil  Company"  of  Ohio  to  redeem  its  outstanding  trust  certifi- 
cates and  perform  the  decree  of  the  Ohio  Supreme  Court  pro- 
nounced against  it,  the  charter  of  the  New  Jersey  Company  was 
altered  pursuant  to  the  provisions  of  the  statute  of  1896,  and  its 
capital  stock  increased  to  one  hundred  and  ten  million  dollars. 


Objects  of  Amended  Charter  and  Increase  of  Capital. 

The  objects  provided  lov  in  this  amended  charter  are  as  fol- 
lows : 

"Third.  The  objects  for  which  this  company  are  formed  are:  To  do 
all  kinds  of  mining,  manufacturing  and  trading  business;  transporting 
oods  and  merchandise  by  land  or  water  in  any  manner;  to  buy,  sell, 
Tease  and  improve  lands;  build  houses,  structures,  vessels,  cars, 
wharves,  docks  and  piers;  to  lay  and  operate  pipe  lines;  to  erect  and 
operate  telegraph  and  telephone  lines  and  lines  for  conducting  elec- 
tricity; to  enter  into  and  carry  out  contracts  of  every  kind  pertaining 
to  its  business;  to  acquire,  use,  sell  and  grant  licenses  under  patent 
rights;  to  purchase  or  otherwise  acquire,  hold,  sell  and  assign  and 
transfer  shares  of  capital  stock  and  bonds  or  other  evidences  of  indebt- 
edness of  corporations,  and  to  exercise  all  the  privileges  of  ownership 
including  voting  upon  the  stocks  so  held,  to  carry  on  its  business  and 
have  offices  and  agencies  therefor  in  all  parts  of  the  world,  and  to 
hold,  purchase,  mortgage  and  convey  real  estate  and  personal  property 
outside  of  the  state  of  New  Jersey." 

"Seventh.  The  corporation  may  use  and  apply  its  surplus  earnings 
or  accumulated  profits  authorized  by  law  to  be  reserved,  to  the  pur- 
chase or  acquisition  of  property,  and  to  the  purchase  or  acquisition  of 
its  own  capital  stock  from  time  to  time,  to  such  extent  and  in  such 
manner  and  upon  such  terms  as  its  board  of  directors  shall  determine; 
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and  neither  the  propertj  or  the  capital  st<  ci  so  purcha    d  or  acquired, 
nor  anj   of  Its  capital  stock   taken   in  paymenl   or  action   o 

debl  diji'  to  the  corporation,  shall  be  r  r  the  pur 

pose  of  declaration  <>r  paymenl   of  11     divid  nds,  unless  otherwise 
termined  by  a  majoritj  of  the  board  of  directors  or  a  ritj   of  the 

stockholders." 

Strictly  in  conformity  with  the  statutes  of  New  Jersey  these 
amendments  and  alterations  were  made,  and  the  powers  of  the 
"Standard    Oil    Company"   of    New   .Jersey   enlarged.      There- 

er,  such   stockholders   as   had    qoI    already    liquidated    th 
ti-usi   certificates  and  obtained  the  capital  stock  of  the  various 
companies  theretofore   in   the  trust,  converted  such  certifical 
into  assignments  of  Legal  title,  and  sold  the  same,  together  with 
their  several   holdings  of  stock   in   th"  various  corporations,  to 
the  Standard  Oil  Company,  the  New  Jersey  corporation,  and  re- 
ceived its  stock  in  payment.    On  the  conclusion  of  such  liquida- 
tion and  the  Supreme  Court  of  Ohio  becoming  satisfied  that  its 
judgment   and  decree  of  ouster  had   been   fully   performed,  all 
the  causes  then  and  theretofore  pending  in  said   courl   against 
the  Standard  Oil   Company  of  Ohio  were  as  heretofore  stated 
dismissed  in  December,   1900,  and  the  employment    of  S 
Poraker  by  said  company  terminated  in  January,  1901. 


CONCLUSION. 

Prom  the  foregoing  it  logically  and  conclusively  appears  that 
at  the  time  Senator  Foraker's  legal  services  were  retained  by 
y\v.  Virgil  P.  Kline  in  D< ruber,  1898,  the  Standard  oil  Com- 
pany had  not  b ni1'  tic  subjed  of  legislative  cognizance  by  the 

Congress,  nor  of  judicial  cognizance  by  the  courts  "l'  th-  United 
States,  nor  was  it  judicially  proceeded  against  in  th'  said  courts 
for  more  than  four  years  after  the  Senator's  said   imploymenl  h  i  I 
terminated.     It  was  an  Ohio  corporation  pros  icuted  in  the  Ohio 
court.     He  was  not  an  original  counsel  of  record  in  the  case  and 
did  not  as  such  seek  to  defeal  the  action,  that  service  having  been 
performed   by   Ambassador  Choate,  bul   only  sough.1    to  d<-\ 
some  means  of  enabling  the  company  to  comply  with  and  oh 
the  laws  of  the  state  and   tic  decree  of  the  courl    pronounced 
against  it  without  sacrificing  its  greal  properties  or  th"  intere 
of  the  thousands  of   innocenl    investors  who  depended  on   the 
preservation  thereof.     Whatever  the  resull  of  his  services  might 
If.  it   could  not  affect   or  prejudice  tic  United   Stat  my 

matter  pending  or  possible  to  be  brough.1  before  any  Departn 
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or  Bureau  of  the  Government.  The  history  of  the  legal  profes- 
sion furnishes  no  case  in  which  it  was  ever  held  or  esteemed  un- 
lawful, dishonorable,  disreputable  or  an  impropriety  in  the 
slightest  degree  for  an  attorney  having  a  seat  in  Congress  to 
accept  a  retainer  and  take  service  in  a  cause  pending  in  a  state 
court  the  performance  of  which  service  could  in  no  event  re- 
sult in  prejudice  to  the  Government  or  in  any  manner  affect 
any  matter  pending  or  to  pend  in  or  before  any  department 
thereof.  Neither  Henry  Clay,  Daniel  Webster,  Thomas  Ewing, 
Sr.,  John  J.  Crittenden,  Abraham  Lincoln,  Allen  G.  Thurman, 
Stanley  Matthews,  George  F.  Edmunds,  Matthew  H.  Carpenter, 
Roscoe  Conkling,  nor  any  other  attorney  ever  withdrew  from 
the  practice  of  his  profession  by  reason  of  his  election  as  Senator 
or  Representative  in  Congress,  but  all  continued  in  its  practice 
during  the  vacation  months  and. at  other  times  when  not  inter- 
fering with  the  discharge  of  their  official  duties. 

Senator  Foraker  had  a  right  to  assume  that  he  had  the  same 
privilege.  In  accepting  this  employment  he  did  not  abuse  that 
privilege,  but  acted  wholly  within  its  limitations.  There  was  no 
secrecy  about  this  employment,  or  his  services.  The  then  At- 
torney-General has  stated  in  a  public  interview  that  he,  repre- 
senting the  state,  had  a  conference  with  Senator  Foraker  in  re- 
gard to  the  same.  All  others  who  had  any  occasion  to  know 
of  his  employment  had  the  same  knowledge.  There  was  not. 
therefore,  anything  either  secret  or  illegitimate  connected  with 
his  employment  or  with  the  services  he  rendered,  and  at  the 
time  when  they  were  rendered  no  one  thought  of  criticising 
him  for  accepting  such  employment,  and  a  year  after  that  em- 
ployment ended  he  was  re-elected  to  the  Senate  without  a  word 
of  opposition  on  that  account.  Whatever  other  ground  there 
may  be  for  opposing  his  re-election  to  the  Senate  at  this  time, 
surely  there  can  not  be  any  just  objection  to  his  re-election  on 
this  ground.  That  is  all  I  have  undertaken  to  show,  and  I  have 
undertaken  to  do  this  only  as  an  act  of  simple  justice. 

Respectfully  yours, 

W.  H.  West. 

Belle I'ontaine,   Ohio,  December  16,   1908. 
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SPEECH 

OF 

HON.    JOSEPH    B.    FOEAKEK. 


COMPANIES   B,   C,   AND    D,   TWENTY-FIFTH    INFANTRY. 

The  Senate  having  under  consideration  the  bill    (S.  5729)    providing 
for  the  reenlistment  of  the  soldiers  of  the  Twenty-fifth  U.  S.  tnfa  i 
discharged   without   honor — 

Mr.  FORAKER  said: 

.Mr.  PbesitjENt:  In  the  first  Brownsville  message,  sent  in  the 
Senate  by  the  President  December  1!).  1906,  when  there  was 
nothing  before  him  except  only  the  testimony  collected  by  Major 
Blocksom  and  some  private  letters  and  official  reports,  lie  stated 
that,  according  to  this  testimony,  it  was  shown  that  certain 
members  of  the  battalion  were  guilty  of  the  "  murderous  conduct 
of  Shooting  up  the  town  of  Brownsville,''  and  that  many  of  the 
other  members  of  these  companies  were  guilty  of  a  "conspiracy 
of  silence"  to  save  the  criminals  from  justice. 

Further  commenting  on  this  testimony,  he  said : 

Major  Blocksom's  report  is  most  careful,  is  based  upon  the  testimony 
of   eye    witnesses — testimony   which   conflicted   only    in 

essentials   and   which   established   the   essential   facts   beyond  chan 
successful  contradiction. 

lie  then  sets  forth  the  facts  as  established  by  Major  Block- 
som's investigation,  and  states  that  they  "  Imrr  not  U<  <  n  and,  in 
my  judgment,  can  not  be  successfully  contr<  '." 

lie  further  states  in  this  same  message: 
As  tn  the  noncommissioned  officers  and  enll  a,  there 

'  whaU  ver  that  many  were  necessarily  privy,  after  if  not  befoi 
an. ok.  to  the  conduct  of  those  who  took  actual  pari   in  this  murd 
I  refer  to  Major  Blocksom's  report  for  proof  of  the  (act   i!i 
-  some  and  probably  nil  of  i 
nf  quarters  who  v.  ble  for  the  gun  i  I  had  lo- 

in their  personal  possession  knew  what  men  v  iged  in  the  attack. 

The  effort  to  confute  this  testimony  so  far  has  ,  In   tie'  a 

or  implication  that  tlir  townspeople  shot  one  another  in  order  to 
■dit    the   soldiers — an   absurdity   i 
unsut  by  <i  si,,  <<-,•.     There  is  no  question   a-   to  the 

murder  and  the  attempted  murders;  thi  i«n   thai 

guilty  thereof;  there  is  <■  that  many  of  their 

comrades,   privy   to   the   deed,    have   combined!    /"   shelter    '•  ainals 

. 

Further  along  in  bis  message,  be  says: 

la  short,  t  proves  conclusively  thai  a  numb 

engaged    in    a  ■              te    and    con                track,    etc.     •     »     • 

lr    1 1  ,/   by  '!>'•                                    i   .'••.   in 

(lie    shape    of    a  for    the    purpo 

Idlng  those  who  i  in  the  original  conspiracy  of  m 

In  a  later  paragraph  of  this  same  message  lie  says: 

J  me  "f  Hi-  '  the 

•  i>>iri<  s-    in    quest  ion    In  ■  ■  '.  /Ii-  r    m 

0       soul 
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protect  the  assassins  and  would-be  assassins  who  have  disgraced  their 
uniform  by  the  conduct  above  related.  Many  of  these  noncommis- 
sioned officers  and  men  must  have  known,  and  all  of  them  may  have 
known,  circumstances  which  would  have  led  to  the  conviction  of  those 
engaged  in  the  murderous  assault.  They  have  stolidly  and  as  one  man 
broken  their  oaths  of  enlistment  and  refused  to  help  discover  the 
criminals. 

All  those  declarations  and  repetitions  of  declarations  were 
made  in  one  message. 

Anyone  reading  this  message  and  not  examining  for  himself 
the  testimony  upon  which  these  statements  are  based  would 
naturally  conclude  that  the  facts  stated  had  been  established 
by  clear  and  overwhelming  evidence,  especially  so  if  he  had  no 
previous  knowledge  of  the  President. 

To  show  that  this  testimony  upon  which  the  President  made 
these  unqualified  statements  was  utterly  unreliable  and  that 
it  failed  absolutely  to  establish  the  facts  so  unqualifiedly  set 
forth  by  him  in  his  message,  it  was  not  necessary  to  do  more 
than  analyze  it  in  the  presence  of  tbe  Senate. 

By  that  analysis  it  was  shown  that,  instead  of  "  scores  of  eye- 
witnesses "  to  the  shooting,  there  were  only  eight,  all  told,  who 
even  claimed  to  be  eyewitnesses  to  any  of  the  facts,  and  their 
testimony  was  so  indefinite  and  uncertain  as  to  be  entirely  in- 
sufficient to  warrant  the  serious  and  unqualified  conclusions 
that  were  drawn  therefrom. 

•  In  recognition  of  the  manifest  weakness  and  insufficiency  of 
this  testimony  when  thus  pointed  out,  the  President  directed  Mr. 
Purdy,  an  assistant  to  the  Attorney-General,  and  Major  P.lock- 
som  to  return  to  Brownsville  and  retake,  ex  parte,  in  affidavit 
form,  without  any  notice  whatever  to  the  soldiers  and  without 
any  representative  of  the  soldiers  present,  the  testimony  that 
had  been  submitted  and  to  gather  such  additional  testimony  as 
it  might  be  possible  to  secure. 

January  14.  1907,  this  testimony  was  submitted  to  the  Senate 
by  the  President  in  a  message  in  which  he  stated  that  he  had 
directed  it  to  be  taken  because  the  sufficiency  of  the  testimony 
formerly  submitted  had  been  questioned,  which  was  only  one 
way  of  admitting  that  it  had  not  stood  the  test  to  which  it  had 
i  subjected. 

Speaking  of  the  new  testimony,  he  says  in  this  message  that 
the  exhibits  attached  to  it,  consisting  of  clips,  bullets,  and  empty 
shells,  were  proof  of  themselves— 

Conclusive  thai  the  new  Springfield  rifle  was  the  weapon  used  by  the 
midnight  assassins,  and  could  not  by  any  possibility  have  been  any  other 
rifle  oi  any  kind  in  the  world.  This  of  itself  establishes  the  fact  that 
tfie  .  re  United  states  soldiers,  anil  would  be  conclusi 

tjM  mi  one  soldier  had   been  sun   or  heard  by  any  residents 

in   Brownsville  on  the  night  in  question. 

Speaking  of  the  testimony  of  these  eye-and-ear  witnesses,  he 
said  : 

The  testimony  of  these  eye-and-ear  witnesses  would  establish  beyond 
.,11  [itj  of  contradiction  the  fact  that  the  shooting  was  committed 

nv    i,       ■    15  or   more  "f   the  negro  troops  from  the  garrison,   and   this 
testimony  of  theirs  would  be  amply  sufficient  in  itself  if  not  a  cartridge 

,,,•  .i.i  I n  found:  exactly  as  the  bullets  and  cartridges  that  were 

found   -a.  md   have  established  the  guilt  of  the  troops  even  had  not  a 
eyewitness  seen  them  or  other  witnesses  beard  them. 

The  testimonj  of  the  witnesses  and  the  position  of  the  bullet  holes 
show  thai  L5  or  20  of  the  negro  troops  gathered  inside  the  fort, 
and  that  the  firsl  shots  fired  into  the  town  were  tired  from  within  the 
fori  ;  some  of  th  east,  from  the  upper  galleries  of  the  barracks. 
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Later  on  In  his  message,  in  his  further  comments  upon  this 
tesi  Imony,  he  says  : 

There  Is  conflict  of  testimony  on  some  of  the  minor  points,  bu1  e 
itial    point    Is    established    beyond    possibility    of    lion  stlon. 

•     *     * 

Nobody  could  doubt  and  be  honest  about  it. 

ind I.   the  fuller  details  as  established   by  the  additional   evid 

taken  since  l  last  communicated  with  the  Senate  make  il  likely  that 
there  were  very  few,  If  any,  of  the  soldiers  dismissed  who  could  have 
Ignorant  of  what  occurred.  It  Is  well-nigh  Impossible  thai  any 
of  the  noncommissioned  oiiieers  who  won'  at  the  barracks  should  nol 
have  known  what  occurred. 

additional   evidence   thus   taken   renders   it.   In   my  opinion,    1m- 

FJe  to  question  the  conclusions  upon  which   my  order  wa 
have  gone  most   carefully  over  every   Issue  of  law   and  fact  that   has 
been  raised. 

Later,  on  March  11,  190S,  after  the  Committee  on  Military 
Affairs  had  made  its  report,  the  President  sent  another  message 
to  the  Senate,  in  which  be  sets  forth  that  the  Committee  on 
Military  Affairs  "finds  that  tJie  fads  upon  which  my  order  of 
discharge  of  November  9,  1906,  teas  based  arc  substantiated  by 
the  evidence." 

Thereupon,  he  recommends,  as  a  result  of  it  all — though  we 
had  come  to  the  end  of  taking  testimony,  as  we  all  supposed, 
had  a  right  to  suppose — that  he  be  authorized  by  appropriate 
ation  to  reinstate  all  who  may  be  able  to  come  forward 
and  "prove  their  innocence  to  his  satisfaction!" 

It  will  be  noted  that  the  guilt  of  these  soldiers,  as  charged  by 
the  President,  was,  according  to  the  President,  "conclusively" 
established  by  the  testimony  first  submitted.  He  took  occasion 
to  repeat  this  in  bis  first  message  over  and  over  again.  Why 
he  should  so  often  repeat  it  is  inexplicable  except  upon  the 
theory  that  he  is,  after  all,  like  other  men.  and  that,  notwith- 
standing all  be  bad  said,  he  had  some  doubt  about  the  sufficiency 
of  the  testimony  upon  which  he  had  acted ;  for.  if  he  had  no 
doubt,  there  couhl  have  been  no  necessity  for  such  unusual  repe- 
tition of  the  statement  of  that  fact.  At  any  rate,  il  would  at 
least  appear  to  the  ordinary  mind  thai  after  the  weakness  and 
Insufficiency  of  this  testimony  was  pointed  oul  he  recognized 
the  necessity  for  strengthening  bis  ease,  and  thereupon  dis- 
patched Mr.  Purdy  and  Major  Blocksom  to  Brownsvil 
cure  the  evidence  reported  by  them. 

When  he  submitted  these  affidavits  to  the  Senate  be  ag 
as  in  bis  former  message,  affirmed  that  it    "conclusively  and 
U/helmingly"  established  the  guilt  of  the  men.  as  charged 
by  him,  and  wenl  so  far  as  i,.  say  that  there  v  room  left 

for  any   "honest   difference"  of  opinion,   and   to   intimate   that 
men  who  professed  to  have  doubt  bad  some  unworthy  motive 

prompting  thai   doubl  or  thai   they  rely   pretended  to  have 

doubt  in   order   that   they   might   accomplish   some    unworthy 
purpose. 

In  the  message  he  sent  to  the  Senate  after  the  c ri 

Committee   on    Military   Affairs   be   reitei  thai    the    fjicts 

claimed  by  him  had  been,  by  thai  iony,  t) 

lis},*  <!. 

Hence  it  was  that  when  the  commith 
apparently  supposed  the  investigation   \  any- 

one bad  thought  about  it  at  all  be  surely  would  have  sup|        I 
sooi 
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that  the  President,  who  had  formally,  in  his  messages  to  the 
Senate,  over  and  over  again,  more  than  a  dozen  times,  asserted 
that  the  testimony  "  overwhelmingly  "  and  "  conclusively  "  and 
"  beyond  any  doubt  "  and  so  thoroughly  as  to  admit  of  "  no  honest 
difference  of  opinion  "  about  it  established  the  guilt  of  the  sol- 
diers, would  be  content  to  rest  upon  the  testimony  that  had  in 
these  numerous  ways  been  gathered  together. 

But  not  so.  As  though  conscious  that,  notwithstanding  all 
his  assertions  and  declarations  as  to  the  sufficiency  of  the  testi- 
mony, it  was,  in  fact,  unreliable  and  insufficient  to  justify  his 
order  of  discharge,  we  were  favored  with  the  further  message 
of  December  14,  190S,  in  which  we  were  informed  that  detect- 
ives have  been  employed  by  the  War  Department  and  that  they 
have  been  at  work  for  months,  ever  since  April  16,  190S,  just 
a  month,  speaking  in  a  round  way,  after  the  report  was  made 
by  the  Committee  on  Military  Affairs  of  the  Senate  and  while 
we  were  engaged  here  in  this  Chamber  in  discussing  the  case 
upon  the  merits  of  it  as  presented  by  the  testimony  so  reported. 
Ever  since  that  date  these  detectives  have  been  traveling  about 
over  the  country,  visiting  these  discharged  soldiers  wherever 
they  can  find  them,  trying  to  secure  from  them  incriminating 
statements  and  confessions  of  guilt,  and  as  a  result  we  now 
have  another  batch  of  "  conclusive  and  overwhelming  testimony 
which  no  honest  man  can  doubt." 

We  leam  from  this  message  and  the  exhibits  submitted  there- 
with that  these  detectives  have  personally  visited  thirty  States 
of  the  Union,  and  that  they  have  "  located  "—whatever  that 
may  mean— 130  of  these  discharged  soldiers.  We  are  told 
that— 

*  *  *  the  report  and  documents  contain  some  information  of  great 
value  and  some  statements  that  are  obviously  worthless,  but  I  submit 
them  in  their  entirety. 

This  report  enables  us  to  fix  with  tolerable  definitcness — 

Tolerable  definiteness — 
at  least,  some  of  the  criminals  who  took  the  lead  In  the  murderous 
shooting  of  private  citizens  at  Brownsville.  It  establishes  clearly  the 
fact  that  the  colored  soldiers  Aid  th*  shooting;  but  upon  this  point 
further  record  was  unnecessary,  as  the  fact  that  the  colored  soldiers 
did  the  shooting  has  already  been  established  beyond  all  possibility  of 
doubt.  The  investigation  has  not  gone  far  enough  to  enable  us  to 
determine  all  the  facts,  and  we  will  proceed  with  it;  but  it  has  gone 
far  enough  to  determine  with  sufficient  accuracy  certain  facts  ot 
enough  importance  to  make  it  advisable  that  1  place  the  report  before 
you.  It  appears  that  almost  all  the  members  of  Company  i:  must  have 
been  actively  concerned  in  the  shooting-,  either  to  the  extent  of  being 
participants  or  to  the  extent  of  virtually  encouraging  those  who  were 
participants.  As  to  Companies  C  and  D,  there  can  be  no  question  that 
practically  every  man  in  them  must  have  had  knowledge  that  the  shoot- 
ing was  done  by  some  of  the  soldiers  of  B  Troop,  and  possibly  by  one 
or  tiro  othns  in  one  of  the  other  troops.  This  concealment  was  itself 
a  grave  offense,  which  was  greatly  aggravated  by  their  testifying  before 
the  Senate  committee  that  they  were  ignorant  of  what  they  must  have 
known.  Nevertheless,  it  is  to  be  said  in  partial  extenuation  that  they 
were  probably  cowed  by  threats,  made  by  the  more  desperate  of  the  men 
who  had  actually  been  engaged  in  the  shooting — 

Trobable,  probable,  all  the  way  through  it  is  "probable,"  as 
though  you  were  to  convict  men  of  murder  upon  probabilities, 
and  they  growing  out  of  the  imagination,  not  resting  upon  any 
testimony. 

Probably  cowed  by  threats,  made  by  the  more  desperate  of  the  men 
who  had  actually  been  engaged  in  the  shooting  as  to  what  would  hap- 
pen to  any  man  'who  failed  to  protect  the  wrongdoers.     Moreover,  there 
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are  circumstani  ling  to  show  thai   thesi    misguided  men   were  en- 

couraged  by  outsiders   to   persist    In 'their  almenl    and 

denial. 

l  do  qoI  know,  but  T  suppose  thai  has  reference  to  a  letter  I 
wrote,  which  was  rc.ul  to  the  Senate  when  this  report  was  sent. 
to  the  Senate,  a  letter  which  every  Senator  knows  who  heard 
it  read  was  free  from  anything  whatever  that  would  justify 
any   such   deduction. 

I    feel,   therefore,   that   the  guilt  of  d    who,   after   the   event, 

thus   shielded   the   perpetrators   of   the   wrong   by   refusing   to    tell    the 
:;i  about    them,  though  serious,  was  In   part   due  to  the  unwise  and 
improper  attitudi   of  others,  and  thi  jure  of  allowance  should 

be  made  tor  the  misconduct,     in  other  words,  /  believe  we  c<  d  to 

reinstate   any   of   these    nun    who    can    truthfully    till    what    has    i 
•  i.  give  all   the  aid   they   can   to   fix   the   responsibility   upon    i 
who  are   really   guilty,  and   show   thai    they   themselves   bad   no  guilty 
knowledge   beforehand   and   were   In    no   way   implicated   in   the   affair, 
save  by  having  knowledge  of  it  afterwards  and  failing  and  refusing  to 
divulge  ir.     Under  the  ctrcv  \3  and  in  <  me  length  of  ' 

tl        I.'-  ■  been  out  of  the  service,  and  their  loss  of  the  benefit   that 
would   have  accrued   to  them  by  continuous  long-time  service,    we   can 
■  ■■<!    to    treat   the   'ant    who    umt    the   requirements    given   above   as 
having    beeu    sufficiently    punished    by    the    con  -    they    brought 

upon    themselves    when    they    rendered    necessary    the    exercise    of 
dis<  Iplinary   power.     I  recommend  that  a   law   be  /  ng   the 

of  War,  within  a  fixed  period  of  time,  say,  a  to  rein- 

e  any  of  these  soldiers  whom  he.  after  careful   examination,   finds 
to  have  hcen  innocent,  and  whom  he  finds  to  have  done  i 
to  i"  !p  bring  to  justice  the  guilty. 

Meanwhile  the   investigation   will   be  contin 

With  this  message  and  its  exhibits  before  us,  r  fell  11  my 
duty  to  ask  for  full  and  detailed  information,  and  as  a  resull  1 
offered  a  resolution  calling  therefor,  which  has  been  answered 
by  the  Secretary  of  War  as  follows. 

I  shall  not  stop  to  read  it,  but  will  ask  to  have  it:  Incorpo- 
rated in  my  remarks  as  a  part  of  them  at  this  point  as  though 
read. 

The  VICE-PRESIDENT.  Without  objection,  permission  is 
granted. 

The  communication  referred  to  is  as  follows: 
[S.  Doc.  No.  620,  60th  Cong..  2d  sess.] 

LOYMEXT   OF    HERBERT    J.    BROWNE    AND    W.    C.    BALDWIN    KY    THE    WAH 
DEPARTMENT    AT    BROWNSVILLE. 

Letter  from   the  Secretary  of  War,   transmitting,   by   direction   of   the 

President,  tn  response  to  Senate  resolution  of  December   16    1908    a 

■  it   as   to   when    Herbert   J.    Browne   and    W.    Or,    Baldwin    were   em- 

gloyed    by    the   War   Department   to   Investigate   what    happi 
rownsville   on   the   13th   and    1tth  1906,    the   terms   of 

that  employment,  etc.     January  5,  1909.— Referred  to  the  Conimii 

on  Military  Affairs  and  ordered  to  be  printed. 

War  Department, 
i!  •  ■  ■       ■•  on,  Janut 
:  I   have  the  honor  to  acknowledge   the   recelpl   of  a    resolution 
adopted  by  the  E  ■  on  December  16,  1908,  to  the  effeel   that — 

"The  Secretary  of  War  be,  and  he  Is  !  i   to  reporl   to 

the  when   Herbert    J.    Browne   and   W.   G.    Baldwin,    mentioned 

in    the    President's    message    of    t mber    14,    1908,    relating    to    I 

Brownsville   Bhootlng   affray,   we  the   War   Department 

to    In    tstigate   what   happened   at    Brownsville  on    the    I3tb   and    inti 
gust,  1906,  th"  terms  of  thai  employment,  and  whether  any  other; 
and.  if  so,  »■},,,  xcere,  or  at  a  havi   been,  employed 

or  to  render  u   Ufa    service,  and     chether   whitt    or  with   full 

names  and  residences  of  samt  :  and  whether  the  said  Herbert  J.  Browne 
and    W.    G.    Baldwin    and    any    others    who    may    I 
are  -till   In  such   employment,  and   under  what    Instructions  they  h 

1 n   acting;   and    If  such    Instructions   are   In    writing   to    send    to    the 

ite  a  copy  of  the  same;  and  wliat  ha  I  said  ]  my 

of  them,  on  Buch  account   eithei  ndered 
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or  on  account  of  expenses  by  them  incurred  in  connection  with  said 
employment :  and  also  by  what  authority  they,  or  any  expense  they 
may  have  incurred,  were  paid,  and  out  of  what  fund  or  funds,  giving 
such  account  item  by   item." 

In  response  to  the  foregoing  resolution  I  have  the  honor  to  submit 
the  following  report,  by  direction  of  the  President : 

Since  the  order  directing  the  discharge  of  certain  enlisted  men  of 
Companies  B.  C.  and  D  of  the  Twenty-fifth  Infantry  was  promulgated 
frequent  applications  for  reenlistment  have  been  received  from  former 
members  of  those  organizations.  As  it  appeared  to  the  department 
that  some  members  of  the  command  had  not  participated  in  the  unlaw- 
ful acts  which  were  alleged  to  have  been  committed  on  August  13-14, 
1906,  and  with  a  view  to  enable  testimony  showing  their  nonpartieipa- 
tion  in  those  occurrences  to  be  submitted,  an  opportunity  was  extended 
to  such  as  desired  to  appear  for  that  purpose,  and  office'rs  of  the  army 
were  designated  by  my  predecessor,  Secretary  Taft.  to  communicate 
with  such  applicants  and  to  hear  any  testimony  which  could  properly 
be  considered  in  connection  with  their  application  for  reenlistment. 
These  hearings  were  directed  to  be  held  at  places  in  the  South  which 
were  convenient  of  access  to  the  former  members  of  the  companies 
constituting  the  garrison  at  Brownsville.  Applications  continue  to  be 
received  at  the  department  from  time  to  time  in  which  the  innocence  of 
the  applicants  is  confidently  asserted  and  a  desire  to  reenter  the  mil- 
itary service  is  expressed. 

During  a  considerable  portion  of  the  time  which  has  intervened  since 
the  discharges  were  executed,  a  committee  of  the  Senate  has  been 
engaged  in  the  prosecution  of  a  similar  inquiry,  and  as  a  result  of 
such  legislative  interest  two  resolutions  looking  to  the  reinstatement 
of  some  of  the  discharged  men  have  been  introduced  in  the  Senate  and 
a  day  fixed  for  their  consideration.  In  May  last  Mr.  Herbert  J. 
Browne,  a  journalist  of  this  city,  who,  during  a  visit  to  Brownsville  in 
April  and  May  of  1907,  had  made  the  occurrence  the  subject  of  con- 
siderable study,  was  authorized  by  the  department  to  undertake  an 
independent  investigation  of  the  incident  and  to  associate  with  him  in 
that  undertaking  Mr.  William  G.  Baldwin,  a  railway  detective  of  large 
experience  and  of  unusual  ability  In  the  prosecution  of  similar  inquiries. 
Mr.  Baldwin's  character  and  capacity  had  been  cordially  commended  to 
the  department  by  the  presidents  of  several  of  the  principal  lines  of 
railway  in  the  South. 

As  the  ordinary  agencies  at  the  disposal  of  the  Executive,  which  had 
teen  employed  from  time  to  time  with  a  view  to  place  the  department 
in  possession  of  the  facts,  had  not  been  completely  successful,  especially 
in  determining  what  particular  individuals,  if  any,  had  been  engaged  in 
the  affair  as  participants,  it  was  determined  by  the  President,  as  an 
Incident  of  his  authority  as  Commander  in  Chief,  on  the  recommenda- 
tion of  the  Secretary  of  War  and  in  the  execution  of  the  discretion 
vested  in  him  by  the  act  of  March  3,  1S99,  to  accept  the  offer  of  Messrs. 
Browne  and  Baldwin  and  to  place  the  conduct  of  the  investigation  in 
their  hands. 

To  that  end  an  expression  of  view  from  the  Judge-Advocate-General 
as  to  the  legality  of  the  undertaking  was  called  for,  and  it  was  his 
opinion,  in  view  of  the  existing  executive  and  legislative  conditions 
above  referred  to,  that  a  contingt  ncy  existed  sufficiently  urgent  in  char- 
acter to  bring  it  within  the  operation  of  the  emergency  clause  of  the 
deficiency  appropriation  act  of  March  3,  1899  (30  Stat.  L.,  1223), 
which   provided  that — 

"  For  emergency  fund  to  meet  unforeseen  contingencies  constantly 
arising,  to  he  expended  at  the  discretion  of  the  President,  S3, 000,000." 

The  dist  ret  ion  provided  for  in  the  statute  above  cited  having  been  ex- 
ercised by  the  President,  and  an  allotment  of  funds  having  been  made 
in  conformity  to  the  requirements  of  the  enactment  above  cited,  an 
agreement  was  entered  into  with  Messrs.  Browne  and  Baldwin  on  April 
16,  1908,  in  the  operation  of  which  they  charged  themselves  with  the 
duty  of  ascertaining  what  members  of  the  regiment,  if  any,  were  en- 
1  in  the  commission  of  unlawful  acts  on  the  night  of  August 
13—14,  1900.  In  consideration  of  the  service  so  rendered,  the  depart- 
ment undertook  to  pay  the  sum  of  $5,000  in  installments,  as  provided 
for  in  their  contract  of  April  10,  1908,  a  copy  of  which  is  attached  to 
this  report  as  Appendix  A. 

Considerable  difficulties  were  encountered  in  locating  the  former 
members  of  the  regiment,  but  before  the  expiration  of  the  time  men- 
tioned in  the  contract  sufficient  information  had  been  obtained  to 
warrant  the  department  in  continuing  tin:  investigation  under  the  same 
.persons,  and  a  supplemental  agreement  to  that  end  was  entered  into  on 
September  1.  1908,  for  a  further  consideration  of  $5,000.  Payments 
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ander  these  agreements  are  fully  set  forth  in  Appendix  D.     The  final 
i   of  Messrs.  Browne  and  Baldwin,  embodying  the  results  of  their 
:       stigations,  was  submitted  t.>  the  department   on   December  •"•,   1908, 
ami  was  duly  transmitted  to  the  Senate  by  the  Presidi 

Tii.'    whereabouts   of   some  of  the   former   members   of   Company    B. 
Twenty-fifth    Infantry,   whom  tloyed   by   the  depart 

bad  considerable  difficulty  in  finding,  ir,-ee  finally  traced  and  located, 
and,  as  it  seemed  not  only  desirable  but  highly  Important  to  the  public 
Interest  that  the  part  taken  by  them  In  tin'  disturbance  should  be  de- 
termlned,  a  new  agreement  looking  to  a  further  prosecution  of  the 
Inquiry    was    entered    Into    by    the    .iml-:.-  \d  'a>  raJ,    with    my 

approval,  on  December  it.  (908.  The  report  of  ibis  supplemental  Inves- 
tigation will  l»o  transmitted  to  the  Senate  as  soon  as  it  has  been  re- 
d  and  examined  at  the  department. 
The  selection  of  Individual  agents  In  the  prosecution  of  the  inquiry 
was  left  to  the  contractors  and.  save  as  they  are  alluded  to  in  their 
report  <>f  December  5,  no  reports  have  been  received  of  the  names  of 
the  agents  so  employed.     I  am  advised  that  a  very  i  ible  force 

teas  employed  bn  the  contractors,  at  an  expense  averaging  considerably 
SlOO'per  day.  The  instructions  under  wl  Ich  the  contractors  have 
acted  in  the  prosecution  of  the  inquiry  are  embodied  in  the  contract  of 
April  16,  1908,  the  details  of  the  investigation,  except  as  they 
embodied  In  that  instrument,  being  committed  to  their  discretion.  The 
contract  of  April  16,  1908,  provides  that — 

"The  parties  of  the  first  part  shall  conduct  such  Investigation  and 
inquiries  into  the  conduct  of  certain  enlisted  men  of  the  Twenty-fifth 
Infantry,  at  Brownsville,  Tex.,  on  the  13th  and  14th  days  of  August, 
1906,  as  will  enable  the  principal  participants  in  such  unlawful  acts 
to  be  identiiied  and  determined.  They  shall  also  inquire  into  and  in- 
nate the  facts  connected  with  a  subsequent  conspiracy  entered  into 
by  certain  enlisted  men  of  said  regiment,  with  a  view  to  prevent  the 
identification  and  discovery  of  the  participants  in  such  unlawful  acts 
and  the  identification  and  disclosure  of  the  names  of  said  participants. 
(Contract  of  April  16,  1908.  Appendix  A.)" 

No  specific  instructions  in  writing  have  been  communicated  to  the 
contractors  at  any  time.  Copies  of  the  contracts  are  attached  to  this 
report  as  Appendices  A,  B,  and  C.  I  ask  your  especial  attention  to 
the  copy  of  a  report  from  Secretary  Taft  to  the  President,  dated  April 
16,  1908.  For  the  reasons  above  stated,  no  account  of  expenses  in- 
curred by  the  contractors  has  been  submitted  to  the  department.  The 
payments  set  forth  in  Exhibit  D,  all  of  which  were  made  in  the  execu- 
tion of  the  contracts  hereinbefore  referred  to,  constituted  a  charge 
against  the  deficiency  appropriation  act  of  March  :;.  1899,  from  which 
-everal  obligations  incurred  in  the  operation  of  the  undertakings 
hereinbefore  referred  to  were  satisfied. 

Very  respectfully,  Luke  F.  Weight, 


The  President  United  States  Senate. 


>  tary  of   War. 


APPENDIX   A. 

These  articles  of  agreement  this   16tb  day  of  April,   1908,  be- 

tween Herbert  J.  Browne  and  William  G.  Baldwin,  of  the  first  part, 
and  the  Secretary  of  War,  acting  for  and  on  behalf  of  the  On  1  ted 
States,  of  the  second  part,  witness,  that  it  Is  hereby  agreed  between 
said    parlies   as    follows: 

1.  The  parties  of  the  first  part  shall  conduct  such  Inve 
inquiries  into  the  conduct  of  certain   enlisted   men   of   the    Twenty  fifth 
Infantry  at  Brownsvill".  Tex.,   on   the   13th   and    1  lili   da  igust, 

1906,  a's  tci.'i  enable  the  principal  participants  in  bucd  unlawful  acts  t'> 
be  Identified  and  •  \ed.     They  shall  also  Inquire  into  and  In 

gate  the  facts  connected  with  a  subsequent  conspiracy  entered  Into  by 
certain  enlisted  men  of  said  r<  with  a  view  to  prevent  tie'  Id 

flcatluTi  and  discovery  of  the  participants  in  such  unlawful  acts  and 
the  Identification  and  disclosure  of  the  nam<  Id  participants. 

L'.  The  parties  of  the  first  part  shall  in.  submit  t'>  the  Secre- 

tary of  War  a  preliminary   report,   in  writing,   of  the  informatloi 
tained  by  them,  on  or  May   10,  L908,  and  a  final  report  contain- 

ing the  names  of  participants,  accompanied   by  affidavits  of  wit 

and  such   other  testimony   a<    they   Bhall    have   bucc led    In   • 

such   final   report   to  be  subuii.i.-d    i  partment   not    later    than 

June  15,  l(i 

::.   In  i.'rntion  hereof  the  United  Si  !!  make 

follev  thousand  two  hundred  and  fifty  dol  ■••  paid  I 

parties  of  the  first  part  on  Monday,  April  20,  L908 ;  $1,250  on  Monday, 
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April  27,  1908;  $1,250  on  Saturday,  May  16,  1908;  and  $1,250  on  Sat- 
urday.   May  30,    1908. 

4.  The  party  of  the  second  part  reserves  the  right  to  terminate  this 
agreement,  in  the  discretion  of  the  Secretary  of  War.  on  May  15,  1908, 
by  giving  live  days'  telegraphic  notice  thereof  to  the  parties  of  the  first 
part,  in  which  case  the  payments  hereinbefore  provided  for  after  that 
date  shall  cease  and  shall  not  become  payable  to  the  parties  of  the 
flrsi   part. 

Witness  our  signatures  the  date  first  hereinbefore  written. 

In  presence  of — ■ 

Geo    B    Davis  as  to  /Herbert  .T.   Browne. 

LrEO.  a.  jjams,  as  to  |WM    g    Baldwix 

Feed  W.  Carpenter,  as  to    W.m.   II.  Taft, 

Secretary  of  War. 

appendix:  b. 

These  articles  of  agreement,  made  this  1st  day  of  September,  1908, 
between  Herbert  J.  Browne  and  William  G.  Baldwin,  of  rhe  first  part, 
and  George  B.  Davis,  Judge-Advocate-General,  U.  S.  Army,  acting 
for  and  on  behalf  of  the  United  States,  of  the  second  part,  witness. 
that  it  is  hereby  agreed  between  said  parties  as  follows  : 

1.  The  parties  of  the  first  part  shall  conduct  such  investigation  into 
certain  unlawful  acts  committed  by  enlisted  men  of  the  Twenty-fifth 
Infantry  at  Brownsville,  Tex.,  on  the  13th  and  14th  days  of  August, 
1906,  as  will  enable  the  participants  in  such  unlawful  acts  to  be 
identified  and  determined.  They  shall  also  investigate  the  facts  con* 
nected  with  a  subsequent  agreement  among  the  enlisted  men  of  said 
regiment  with  a  view  to  prevent  the  identification  and  discovery  of 
the  participants  in  such  unlawful  acts,  and  the  verification  and  dis- 
closure of  the  names  of  said  participants. 

l'.  The  parties  of  the  first  part  shall  report  to  the  Judge-Advocate- 
General  of  the  army,  in  writing,  from  time  to  time,  any  Information 
obtained  by  them  in  connection  with  said  investigation,  and  shall  sub- 
mit a  final  report,  containing  the  names  of  participants,  accompanied 
by  affidavits  of  witnesses  and  such  other  testimony  as  they  shall  have 
succeeded  in  obtaining,  such  final  report  to  be  submitted  to  the  depart- 
ment not  later  than  October  10,   1908. 

3.  In  consideration  hereof  the  United  States  shall  make  payments  to 
the  parties  of  the  first  part  as  follows  :  Two  thousand  dollars  to  be  paid 
to  the  parties  of  the  first  part  on  September  10,  1908;  $1,000  on 
September  20,  1908;  $1,000  on  September  30.  1908;  and  $1,000  on 
October  10,  1908. 

4.  The  party  of  the  second  part  reserves  the  right  to  terminate  this 
tnent,  in  the  discretion  of  the  Secretary  of  War.  on   September  30, 

1908,  by  giving  five  days'  telegraphic  notice  thereof  to  the  parties  of 
the  first  part,  in  which  case  the  payments  hereinbefore  determined 
upon  to  be  made  after  that  date  shall  cease  and  shall  not  become  pay- 
able to  the  parties  of  the  first  part. 

Witness  our  signatures  the  date  first  hereinbefore  written. 

In  presence  of — 

Txo     RinniF   Portfp  as   to  /HERBERT    J.    BROWNE. 

.INC.    KIDDLE    lORTLR.  as    tO  \WILUAM    G.    BALDWIN. 

Estel-le  I..  Meadows. 

James  P.  Dodson. 

Jno.  Biddle  Porter,  as  to    Geo.   B.  Davis. 

Judge-Advocati  General  U.  S.  Army. 
James  I'.  Dodson. 

Approved. 

Luke  B.  Wright, 

Si  cr(  inrii  of  War. 


APPENDIX  C. 

These  articles  of  agreement,  made  this  nth  day  of  December,  1908, 
between  Eerberl  .1.  Browne,  of  the  first  part,  ami  George  P>.  Davis, 
Judge-Advocate-General,  CJ.  S.  Army,  acting  for  and  on  behalf  of  the 
Vniied  stales,  of  the  second  part,  witness,  thai  it  is  hereby  agreed 
between  said  parties  as  follows: 

1.  Tin'  party  of  the  first  pari  shall  conduct  such  investigation  into 
certain  unlawful  acts  committed  by  enlisted  men  of  the  Twenty-fifth 
Infantry  ai  Brownsville,  Tex.,  on  the  13th  and  14tb  days  of  Aug  ist, 
L906,  as  win   enable  all   the  participants  in  such  acts  in  in-  identified 

and   determined.       lie   shall    also    investigate    the    facts   connected    with    a 
subsequent    agreemenl    among   the  enlisted   men   of  said   regiment    with 
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w   bo   prevent  the   identification   and   di  eovery   of  the  partld] 
in  such  unlawful  acta,  and  the  verification  and  disclosure  of  the  names 
of  said  participants. 

L'.   The    party    of   fcbfe   first   part   shall    report,    bo    the    Jndgi    Adv< 
■         ral  of  the  Army,  in  writing,  from  time  to  time,  Bach  Information 
obtained   by  him   in  "connection   with   said   investigation,   ami   shall   sub- 
mit a  final  report,  containing  the  names  ni  all   parties  ami  ; 
to  said   transactions,  accompanied  by  affidavits  of  witm 
other   testimony    as    he   shall    have   succeeded    in   obtaining,    such    final 
report  to  be  submitted  to  the  department  uot  later  than  January   15, 
1909. 

3.  In   consideration   hereof   the   United    Slates   shall    make    payments 
to  the  party  of  the  first  pari  :  'Two   thousand  five  bun 

doll;'  paid  to  the  part?  of  the  first  part  ou  December  12,  r.'os^ 

and   $2,500  on  January   1,    1909. 

Witness  our  siguatures  the  date  first  hereinbefore  written. 

Hebbebt  J.  B    iwsa. 
In  the  presence  of — 
Jno.  Bidolo  Portj    . 

L.  W.  Call. 

■v.<:r.   B.   DAV1B, 
Judgc-AdvocatcGcncralj  U.  8.  Army. 


APPENDIX  D. 

Was  Detabtment, 

Washington,  January  ..',  1300. 

Report  of  payments  under  the  contracts  with  Herbert  .T.  Browne  and 

William  G.   Baldwin,  dated  April   10  and  September  1,  19  |  with 
Herbert  J.  Browne,  dated  December  11,  19 

April  24,  190S $1,250.00 

April  27.  lftns 1,250.00 

May  1G,  1908 1.  250.  00 

June  2,  1908 1,  21 

September  10,  190S 2, "" 

September  21,  1908 i.e. 

September  30.  190S 1,01 

October  10.  1908 

December  12.  1908 2,500.00 

January  2,  1909 2, 

13,  000.  00 
Eespectfully  submitted. 

Syd.nty  E.   - 

Disbursing  Clerk. 

ArrnxDix  i:. 

[Confidential.] 

Wat;  Df.i'aktmicnt. 
Washington,  April  I 
My   !■:  ■  -   Mb.   President:  The  Brownsville  inv-  ■  the 

•e,  while  it  establish*  able  dov 

of  the  conclusion   reached   by   you  on   the  report  of  the  i: 
the  other  evidence,  has  done  nothing  to  identify  the  ;<• 
of  the  battalion  who  did  the  shooting  or  who  re  or 

after    the    fact.      If   the    bill    Qi  ..    Introdu  Mr.    W.\ 

passes,  it  will  throw  upon  you  the  duty  of  a  further  examination   into 
the   evidence   to   determine   whether   certain    of   those   now   <! 
ought  not  to  be   i  on   the  ground   that  :'ot  part, 

hooting,  did  not  Ajioic  the  persons  \clio  did  it,  and  were  ana 
give  any  clues  to  the  perp<  trators.    It  beco  ir  duty.  ther<  I 

that  of"  the  department,    to   make  every   effort    po  i    identify   the 

men  who  did  the  Bhootlng  and  to  establJ  ence  of  as  i 

as  are  innocent  itmnnp  tl 

In  pursuit  of  that  purpose   I  oference  with  Herbert  J. 

Browne,   who,   under   circumstances    I  —  ary    to  Le   an 

Investigation   into  the  ci:  be  affray,   and    is   a 

of  considerable  experience;  and  with  Mr.  W.  <;.  Baldwin,  ihr  head  of  a 

;.e.   Ya..  the   thr< 

ways  that  pass  through  that  town.     I  ha-. 

the  three   railways   which   Mr.    Baldwin   s  i   know   whether   be   is 

d  by   them  to  be  trustworthy.  / 

Hit  in   on    tl:,  I    -' 

the  contract.     The  contract  has  been  pn 
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General.  I  have  talked  with  Mr.  Baldwin  and  with  Mr.  Browne,  and 
they  think  that  unless  within  thirty  days  the  prospects  of  success  are 
bright  it  would  be  useless  to  continue  the  in .  *?stigation  further.  If, 
however  their  clues  are  found,  as  they  expect  to  find  them,  through 
the  use  of  the  large  force  of  detectives  in  the  employ  of  Mr.  Baldwin, 
then  thirty  days  further  may  be  needed  in  order  to  render  the  proor 
satisfactory.  There  is,  as  you  will  see  in  the  contract,  the  right  to 
cancel  the  contract  at  the  end  of  thirty  days  and  thus  save  half  of 
the  expense  proposed  should  it  turn  out  that  the  effort  is  wholly  use- 
less You  will  find  written  upon  the  back  of  the  contract  a  formal  in- 
dorsement and  authorization  for  you  to  sign  in  order  that  the  money  to 
satisfy  the  contract  may  be  withdrawn  and  paid  from  the  appropriation 
there  mentioned. 

Very  sincerely,  yours,  >>  &i.  n.  j.aft. 

The  President. 

Mr.  FOEAKER.  I  want  to  make  a  few  comments  on  the  re- 
port before  passing  it. 

In  the  resolution,  in  response  to  which  this  communication 
came  to  the  Senate,  I  asked  not  only  for  the  authority  by 
which  the  detectives  had  been  employed,  but  I  asked  to  have 
the  Secretary  of  War  state  the  number  of  detectives  who  have 
been  employed,  whether  they  were  white  or  colored,  and  if 
both,  how  many  of  each  kind,  and  to  give  us  the  name  and 
address  of  each.  The  Senate  will  remember  that  I  asked 
also  that  he  state  out  of  what  funds  these  men  had  been  paid 
and  \Vere  being  paid.  In  this  answer  the  Secretary  of  War 
says  he  is  unable  to  state  the  number  of  detectives  that  have 
been  employed  and  is  unable  to  give  us  any  information  in 
regard  to  them,  because  the  whole  transaction  was  in  the 
nature  of  a  contract  between  the  United  States  Government  on 
the  one  part,  represented  by  the  Secretary  of  War,  and  Mr. 
Herbert  J.  Browne  and  Mr.  W.  G.  Baldwin,  on  the  other  part, 
representing  themselves. 

We  are  told  tbat  Mr.  Browne  is  a  journalist  and  that  Mr. 
Baldwin  is  the  head  of  one  of  the  most  important  detective 
agencies  in  the  country ;  that  the  details  of  the  work  were  left 
to  them  and  no  instructions  given  them,  except  only  such  as 
were  embodied  in  the  contracts  of  which  they  submit  copies.  I 
will  call  attention  to  those  in  a  moment. 

The  Secretary  of  War,  in  making  this  report  to  the  Senate, 
says  that  Mr.  Baldwin  is  a  railway  detective  of  large  expe- 
rience and  of  unusual  ability.    He  further  says: 

As  the  ordinary  agencies  at  the  disposal  of  the  Executive,  which  had 
been  employed  from  time  to  time  with  a  view  to  place  the  department 
in  possession  of  the  facts,  had  not  been  completely  successful,  especially 
in  determining  what  particular  individuals,  if  any.  had  been  engaged 
in  the  affair  as  participants,  it  was  determined  by  the  President,  as  an 
incident  of  his  authority  as  Commander  in  Chief,  on  the  recommenda- 
tion of  the  Secretary  o'f  War  and  in  the  execution  of  the  discretion 
vested  in  him  by  I  he 'act  of  March  3.  1899,  to  accept  the  offer  pf  Messrs. 
Browne  and  Baldwin  and  to  place  the  conduct  of  the  investigation  in 
their  hands. 

It  will  be  noted— and  I  want  to  comment  on  thai  in  passing— 
that  prior  to  the  employment  of  these  detectives,  the  depart- 
ments and  the  Government  usually  had  been  employing  nil  the 
facilities  and  agents  of  the  '•ordinary"  kind  to  try  to  accom- 
plish tbe  results  they  are  seeking  now  specifically  to  accomplish 
under  this  employment;  that  they  had  failed  to  accomplish  any 
such  results;  in  other  words,  that  they  had  failed  to  identify 
any  man  in  that  battalion  as  a  participator  in  that  shooting  af- 
fray; they  had  failed  to  identify  any  man  in  the  battalion  as 
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cruilty  of  this  newly  described  crime— a  conspiracy  of  silence — 
that  they  had  failed  to  find  one  guilty  of  membership  in  that 
new  order.  So  they  resorted  to  the  employment  of  these  de- 
tectives. 

I  am  going  into  this  with  some  detail,  because  I  have  some 
remarks  to  make  about  it  a  little  bit  later.  Now,  when  this  was 
determined  upon,  the  Secretary  tells  us: 

To  that  end  an  expression  of  view  from  the  Judffe-Advocato-Onoral 
as   to  the  legality  of  the  undertaking  was  called   for,   and   it   was   bis 
opinion,    in    view    of   (he    existing   executive   and    legislative   conditii 
ah.  red  to,  i  mtlngency  existed  sufficiently  argent  in  char- 

acter to  brins  it  within  the  operation  of  the  emergency  clause  of  the 
deficiency  appropriation  act  of  March  J,  1899  (30  Stat.  L..  1223),  which 
proi  at — 

"  For  emergency  fund  to  meet  unforeseen  contingencies  constantly 
arising,  to  be  expended  at  the  discretion  of  the  Pn  io.* 

(Act  or  March  3,  1899,  30  Stat.  L.,  1223.) 

He  attaches  copies  of  three  contracts  which  were  entered  into 

between   the  Government  and  .Air.   Browne  and   Mr.   Baldwin. 

The  first  is  dated  April  16,  190^.  and  it  recites  that  it  is  made 

between  the  United  States  and  these  parties,  as  I  have  already 

forth. 

1.  The  parties  of  the  first  part  shall  conduct  such  investigation  and 
infinities   into  the  conduct  of  certain  enlisted  men  of   ti 
Infantry  at    Brownsville,  Tex.,  on  the  13th  and  14th  davs  of  Angus*, 
1906,   as    will    enable   the   principal    participants   in   such   unlawful   a 
w   be  idem  I   determined.     They  shall  also  inquire  into  and   in- 

vestigate th"  facts  connected  with  a  subsequent  conspiracy  entered  into 
by  certain  enlisted  men  of  said  regiment  with  a  view  to  prevent  the 
identification  and  discovery  of  the  participants  in  such  unlawful  acts 
and  the  identification  and  disclosure  of  the  names  of  said  participants. 

All  that  was  to  be  done  in  consideration  of  the  payment  by 
the  Government  to  Browne  and  Baldwin  of  the  sum  00, 

to  be  paid  in  four  equal  installments  of  $1,5 

The  1st  day  oi'  September  following  a  similar  contract  was 
1    tered  in  i   Browne  and   Baldwin,  of  the  first   part, 

ami  the  United  states,  represented  by  George  I'..  I     .  -.  .indse^ 
Advocate-* Jen, Tal  of  the  United  States  Army.     Five  the 
dollars  were  to  be  paid  under  that.     A  third  contract  was  en- 
tered into  on   the  Hth  day  of  December,  after   Congress   had 
rea  I,  and  a  few  days  before  this  matter  v  ing  up 

Of  the  Senate. 
e  third  i  :i  the  United   States  and  Herbert 

J.  Browne  alone.    Mr.  Baldwin's  came  is  not  i  ■!  in  this 

[though  I  have  been  told  he  is  still  ed  in   0 

important  service.  This  contract  undertakes  to  pay  $5,0 
There  is  an  appendix  attached,  which  shows  that  t lie  wh 
|15,000  was  contracted  h>  be  paid,  and  has  been  paid. 

Under  this  hast  contract,  on  the  12th  day  of  1  '■  ;    $2,500 

S  paid,  and  on  January  2,  1909,  after  the  President  had  sent 

his  report  to  the  Senate  and  a      c  enough  had  p.  ted 

here  in  answer  to  it  to  put  him  on  guard  that  be  v  ag 

Imposed  on,  there  was  paid  $2,500  more. 

i  am  no1   using  strong  language  when  I  say  "afl 
been  imposed   upon,"  and  every  Senator  here  will  agree  with 
me  before  I  have  concluded.     .My  only  astonishment  is  at  my 
moderation. 

"ii  April  16,  1908  -nine  months  ago  Herbert  J.  Browne 
says  in  his  reporl  thai  be  was  .  ,i  at  thai  time  and  that 

he   has   been   continuously   engaged    in   this   employment    ever 
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aince.     We  have  an  account  of  only  this  $15,000  having  heen 
paid  out,  but  Secretary  Wright  tells  us  in  his  report: 

I  am  advised  that  a  very  considerable  force — 

Of  detectives  he  was  referring  to — 

was  employed  by  the  contractors  at  an  expense  averaging  considerably 
above  $100  per  day. 

At  §100  a  day  the  sum  would  amount  to  a  great  deal  more  in 
nine  months  than  .$15,000,  and  I  have  reason  to  believe  that  a 
much  larger  sum  than  $15,000  has  been  paid  by  the  Government 
to  these  men  and  others  to  prosecute  this  infamous  work. 

Attached  to  this  report  is  a  very  singular  document.  It  is 
a  letter  from  the  then  Secretary  of  War,  Mr.  William  H.  Taft, 
the  President-elect,  to  the  President.  Mr.  Taft  was  then  a 
Cabinet  officer ;  he  was  communicating  to  the  President  his 
opinion  and  his  advice  with  respect  to  a  very  important  public 
matter,  a  matter  that  every  man  in  the  country  had  a  right  to 
know  all  about,  at  least  in  due  season;  and  yet  this  letter  is 
marked  "  confidential."  Why  confidential?  Let  some  one 
answer  who  can.  But  what  I  want  to  say  is  that,  if  properly 
confidential,  why  is  it  sent  to  the  Senate  now  and  given  to  the 
public  in  the  way  in  which  it  has  been?  Why  should  there  be 
any  confidential  communication  of  this  character?  But  the  fact 
that  it  is  marked  "  confidential "  does  not  detract  from  its  im- 
portance in  considering  this  case.  It  is  dated  April  16,  the  very 
day  the  contract  was  signed,  and  reads  as  follows : 

APPENDIX  E. 

[Confidential.! 

War  Department, 
'Washington,  April  16,  i 
My  Dear  Mr.  President  :  The  Brownsville  investigation  before  the 
Senate,  while  it  establishes  beyond  any  reasonable  doubt  the  correctness 
of  the  conclusion  reached  by  you  on  the  report  of  tbe  inspectors  and 
the  other  evidence,  has  done  nothing  to  identify  the  particular  members 
of  the  battalion  who  did  the  shooting  or  who  were  accessories  before 
or  after  the  fact.      *      *      * 

I  call  attention  to  that  as  a  very  important  statement.  Nearly 
two  years  had  elapsed;  these  men  had  been  examined  over  and 
over  again;  they  had  been  subjected  not  only  to  examination 
and  cross-examination,  but  to  examinations  of  the  most  rigid 
character.  They  had  been  brought  here  to  this  great  Capitol, 
where  most  of  them  had  never  before  been ;  they  were  ushered 
into  that  committee  room  where  were  seated  at  a  table  12 
Senators  who  were  examining  and  cross-examining  these  poor 
men,  helpless  and  ignorant,  without  any  assistance,  except  only 
sii.h  little  as  I  might  be  able  to  give,  and  yet,  simply  because  of 
the  power  of  truth  they  were  able  to  meet  successfully  all  the 
efforts  of  the  Government,  both  ordinary  and  extraordinary,  to 
convict  them — efforts  of  the  Government  they  had  been  protect- 
ing during  long  years  of  faithful  service — to  convict  them  of  a 
crime  which,  in  my  judgment,  they  had  nothing  whatever  to  do 
with,  any  more  than  the  men  sitting  in  this  Chamber  partici- 
pated in  it.    This  letter  reads: 

If  the  bill  now   pending,   introduced  by   Mr.   Warren — 

Evidently  that  meant  Mr.  Wabneb — 

passes,  it   will  throw  upon  you — 
The  President — 

the   duty    of   a    further    examination    into    the   evidence    to   determine 
whether  certain  of  those  now  discharged  ought   not  to  be  restored  on 
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the  pronnd  that  they  were  not  parties  to  the  Bhooting,  did  not  know 
tin'  persona  who  did  if.  and  were  unable  u>  •-  is  to  the  per 

petrators.     Ii    becomes   your   duty,   therefore,   and   that    ol   the  depart- 
ment,  to  make  every  effort  p  to   Identify   thi  o  did   tin' 
shooting,   and    to   establish    the.  innocence   of   as   main 
annul','    tJ 

In  pursuit  of  that  purpose  I  have  had  a  conference  with  Herbert  J. 
Browne,    who,    under  circumstances   not    necessary   to    repeat,   made  an 

Hgation  into  the  circumstances  of  the  affray,  and   i-;  a  jour 
of  cc1  '■■  experience;  and  with  Mr.  W.  <;.   Baldwin,  the  bead  of 

a  lar  Roanoke,  Va..  Berving  the  three  great  rail- 

ways that  pass  through  that  town.  I  have  written  to  the  presidents 
of  the  three  railways  which  Mr.  Baldwin  serves  to  know  whether  be  is 
considered  by  them  to  be  trustworthy,  reliable,  and  skillful,  and  until 
I  have  an  affirmative  answer  from  them  on  this  subject  I  shall  not 
sign   the   contract. 

His  letter  is  dated  April  1G.  The  contract  purports  to  have 
been  signed  on  that  date.  So  he  was  not  long  in  hearing,  ap- 
parently : 

The  contract  has  been  prepared  by  the  Judge-Advocate-General.  I 
have  talked  with  Mr.  Baldwin  and  with  Mr.  Browne,  and  they  think 
that  unless  within  thirty  days  the  prospects  of  success  are  bright,  it 
would  be  useless  to  continue  the  Investigation  further.  If.  however, 
their  dews  are  found,  as  they  expect  to  find  them,  through  the  use  of 
the  large  force  of  detectives  in  tbe  employ  of  Mr.  Baldwin — 

I  call  especial  attention  to  this  phrase — 

If,  however,  their  clews  are  found,  as  they  expect  to  find  them, 
lie  use  of  the  large  force  of  detectives  in  the  employ  of  .Mr. 
Baldwin,  then  thirty  days  further  may  be  needed  in  order  to  render 
the  proof  satisfactory.  There  is,  as  you  will  see  in  tbe  contract,  the 
right  to  cancel  the  contract  at  the  end  of  thirty  days,  and  thus 
half  of  the  expense  proposed  should  it  turn  out  that  the  effort  is 
wholly  useless.  You  will  find  written  upon  the  back  of  the  contract  a 
formal  indorsement  and  authorization  for  you  to  sign  in  order  that  the 
money  to  satisfy  the  contract  may  be  withdrawn  and  paid  from  the 
appropriation  there  mentioned. 
Very  sincerely,  yours, 

W.M.    II.    TAFT. 

The  Tkesidext. 

This  message  of  the  President,  with  its  exhibits,  and  this  re- 
port of  the  Secretary  of  War  present  a  new  and  most  serious 
feature  of  this  unhappy  business.  They  not  only  disclose  ti 
mined  effort  on  the  part  of  the  President  to  again  bolster  up 
the  case  against  these  men.  which  lie  has  heretofore,  on  nvn 
cms  occasions,  both  officially  and  unofficially  characterized  as 
"conclusive"  and  "overwhelming,"  but  that  he  has  resorted 
to  a  method  in  his  effort  to  secure  such  testimony  that  can  not 
be  fittingly  characterized  without  the  use  of  lang  which,  if 

employed,  might  appear  to  be  disrespectful  to  the  Chit 
the.     And  worst  of  all.  In  this  endeavor  to  i  such  testi- 

mony the   President  has,   himself,   committed    the   serious 

— condemned  by  every  court  that  administers  the  common 
law  that  has  ever  had  occasion  to  speak  on   the  sub 
holding  '"it  to  \'  tn  an  ii  I  or  a  reward,  for  giving 

Buch  testimony,  In  reenlistment,  with  full  pay.  of 

which  they  lad  be  l.  and  reinstatement  to  all  their 

rights  as  soldi' 

It  does  not  lessen  the  gravity  of  his  offense  that  it  aprx 
to  be  imperceptible  to  him;  or,  If  uo1   so,  thai   be 
utterly  oblivious  t<>  till  the  restraints  of  law,  d<  and  pro- 

priety in  his  mad  pursuit  of  these  helpless  victims  of  bis  ill- 
considered  action.    I  shall  l"'  able  to  show,   I  that  all 
this  has  been  done  without  the  authority  ol    aw  au  l  with  public 
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money  that  has  been  literally  filched  from  the  Public  Treasury 
in  flat  defiance  both  of  the  Constitution  of  the  United  States 
and  of  statutes  enacted  by  Congress  applicable  thereto. 

I  do  not  hesitate  to  say  that  in  my  opinion,  aside  from  the 
question  whether  there  has  been  a  misappropriation  of  public 
funds,  no  precedent  for  anything  so  shocking  can  be  found  in 
all  the  history  of  American  criminal  jurisprudence. 

It  will  appear  from  the  President's  message — and  that  is 
what  I  refer  to  when  I  say  that,  and  the  exhibits  thereto  at- 
tached showing  the  mode  in  which  the  detectives  are  operating, 
and  the  testimony  in  answer  thereto,  which  I  shall  submit  pres- 
ently— that  fraudulent  impersonation,  misrepresentation,  lying, 
deceit,  treachery,  liquor,  and  intoxication,  coupled  with  promises 
of  immunity  and  the  excitement  of  hope  and  fear  and  the  offer 
of  employment  and  remunerative  wages,  have  been  resorted 
to  to  secure  the  testimony  sought  for,  and  that  the  so-called 
"  confessions "  are  not  confined  to  such  as  affect  the  parties 
making  them,  or  to  those  affected  by  them  who  may  be  present 
when  such  confessions  are  made,  but  extend  also  to  those  not 
present  when  they  are  made,  but  who  are  absent  and  without 
knowledge  of  what  is  transpiring,  and  without  any  opportunity 
whatever  to  be  heard  in  their  own  defense,  even  to  make  an 
objection  that  such  statements  and  such  confessions  are  un- 
truthful. 

These  facts  make  all  such  testimony  utterly  incompetent  and 
worthless  according  to  the  decisions  of  all  the  courts  in  which 
is  administered  the  common  law. 

The  following  letters  show  how  they  approached  George  W. 

Gray,  one  of  the  discharged  soldiers,  and  with  what  proposals 

they  sought  to  deceive  him  and  make  him  their  tool  in  the 

accomplishment  of  their  purposes : 

Hotel  Ritfxek. 
Charleston,  TT.  Va.,  December  11,  190S. 

Senator  Foraker  :  I  am  a  member  of  C  Company,  and  was  sun- 
poenaed before  the  committee.  Now,  I  have  a  point  to  lay  before  you. 
I  have  been  troubled  a  great  deal  with  Col.  W.  G.  Baldwin.  I  had  a 
very  good  job  at  the  time,  and  Mr.  Baldwin  writes  and  offers  rue  a 
job  at  $60  a  month  and  expenses.  I  told  him  I  would  accept,  so  lie 
asked  me  if  I  would  go  around  and  try  to  see  if  I  could  get  anything 
out  of  them.  I  told  him  I  would,  as  I  was  innocent  and  ignorant, 
and  if  the  guilt  could  be  found  that  easy,  I  would  try.  So  there  was 
nothing  I  found,  and  he  tried  very  hard  to  get  me  to  say  something 
false ;  and  after  he  found  out  he  could  not  handle  me,  he  failed  to 
come  up  to  his  promise  in  regards  to  the  pay.  Then  I  came  back,  and 
since  then  he  sends  me  $'_'5  and  asked  me  if  I  would  make  a  statement 
that  the  shooting  came  from  B  Company,  and  there  was  none  in  C  or 
D;  and  I  have  the  letter  that  he  sent  me,  his  name  signed,  and  I 
thought  it  might  do  you  some  good,  and  if  you  want  the  letter  where 
he  pays  me  to  make  a  false  statement,  write  to  500  Capitol  sti 
Respectfully, 

G.  W.  Gray. 

And  then  he  adds  a  postscript: 

I  have  three  or  four  of  his  letters. 

That  letter  was  received  at  Cincinnati  in  my  absence.  It 
was  answered  by  one  of  my  clerks,  as  follows: 

i  'i.wivvati.   Ohio. 

D<  cenlber  S3,  1908. 
G.   W.   Cray.   Esq., 

A'o.  500  Capitol  street,  <  harleaton,   W.   Va. 

Dj  m:  Sir:  In  the  absence  of  Senator  Foraker,  I  write  to  acknowledge 
tin-  i.  £  your  letter  to  him  of  the   ITih   instant,  and  to  say  that 

1'..'  will  be  dome  to-morrow,  and  it  will  then    <         night  to  his  attention. 
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The  Information   you   give   him   is   important.     If  you   could   send    him 
the  Baldwin  letters,  I  ■  very  helpful   to  him.      Anything   you 

may   send  to  him  al   No.   100J  Traction   Building,  Cincinnati,  Ohio,  will 
.  him  promptly. 
Eloping  you  v.  ill  comply  with  1 1 > ■  ■  'gestion,  I  remain, 

y   truly,  yours,  etc., 

S.  C.  Ch  ;  ir. 

In  answer  be  scut  me  a  number  of  letters,  from  which  1  quote 

only  two  : 

Roanoke,  Va.,  May  2,  1908 — 

These  arc  bui  samples  of  what  the  others  are — 

Roanoke,   Va.,  May  2.  1908. 
Mr.  George  W.  Ghat,  Sun,  W.  Va. 

Di  lb  Sir:  As  your  name  has  been  handed  mo  as  a  reliable  colored 
man,  who  has  served  in  the  United  States  Army  as  a  soldier,  ami  in 
whom  I  could  place  confidence,  I  am  writing  you  io  know  if  you  will 
;  a  position  under  me  al  $60  per  month  and  your  expenses.  If 
you  are  not  engaged  at  this  time,  please  reply  at  an  early  date  in  the 
inclosed  envelope. 

Very  truly,  Wallace  r..  <:;:vy. 

P.  0.  Box  15,  Roanoke,  Fa. 

Ii   turns  out  front  the  testimony  that  "  Wallace  I..  Cray  "  was 
an  alias  name  for  W.  <;.  Baldwin,  the  contractor  and  re;. re- 
live of  tbe  Government  dealing  witb   some  of  the  discharged 
soldiers  of  tbe  Government. 

Here  is  the  second  letter  he  sent: 

e.MKt:,  va..  o  i.  t908. 

Mr.  Geo.  W.  Gray, 

Hotel  Dunglen,  Thurmond,  IT'.  Va. 

Deab  Sir:  Inclosed  I  hand  you  a  cheek  for  twentj  five  dollars  ($23). 

I  wish  you  would  try  and  see  if  you  can  your  brother  or 

Brown,  who  is  in  Philadelphia. 

Could  you    make  a  statement  that  from   the  sounds  of  the   guns  and 
-  thai   yon  are  satisfied  thai    the  shooting  came  from   I".   ban 
and  thai   you  are  satisfied  that  no  shots  were  tired  by  either  «'  or   D? 
Yours,    truly, 

W.  <;.  Baldwin. 

As  reflecting  further  light  on  the  operations  of  these  repre- 
sentatives (?)  nf  the  Government,  1  call  attention  to  the  fol- 
lowing letters : 

Oklahoma  City.  December,  20,  ,1908 — 

I  might  read  many  more  if  I  card  to  do  so.  I  read  jusi 
enough  t<>  show  the  -  of  their  operations  ami  the  chara 

of  them  : 

Oklahoma  City,  December  Z0.  1009. 
1'.  IB    SE1   IlTOR:    I   am   writing   to   inform    \<>\\   that    a    Mr.    Ward   i 
■  me  on  the   15th  Instant  and  -aid  thai  he  had  Instructions  from 
yon  to  sm>  me  and  get  other  information,  if  any,  concerning  the  Br 

Viile  affair. 

lie  also  stated   thai   yon   had  notified   me   to  give  him   all   the  aid  I 
d,   in  order  thai   he  :  •  •  a-  many  of  the  discha 

bo  Idlers  as  was  in  the  city,  which  I  did. 

since   I   have  failed   to  hear  from  you,  as  he  stated,   thought   I 
would  call  your  attention  to  the  matter. 

I  bad  no  new  Information,  as  l  don't  know  any  more  about  the 
Brownsville  affair  now  than  l  did  when  it   flrsl  happened. 

Besl  wishes  for  your  success  in  tbe  fight  rou  are  now  in,  for  which 
we  all  feel  proud. 

fours,  truly.  .i     :v.\    E.   I; 

N  •   225  West  Grand  avei 

Reeves  was  a  sergeanl  of  one  of  ihe  companies,  and  testified 
witness  before  the  Military  Affairs  Committee. 
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Now,  again: 

Omaha,  Nebb.,  December  22,  1908. 

My  Dear  Senatob:  Last- Thursday  a  man  who  gave  his  name  as 
G.  S.  Ward— 

The  same  man,  evidently,  as  the  "  Mr.  Ward  "  referred  to  in 

the  previous  letter — 

was  in  Omaha  and  called  upon  Corpl.  J.  A.  Coltrane,  who  was  in  Com- 
pany B  of  the  Twenty-fifth  Regiment  when  the  company  was  dis- 
charged in  1906.  He  pretended  to  be  representing  you,  and  had  with 
him  a  list  of  names  which  he  claimed  were  the  names  of  the  soldiers 
who  had  confessed  their  complicity  in  the  Brownsville  affair. 

He  interviewed  Corporal  Coltrane  fur  three  hours  and  a  half,  hut 
failed  to  get  any  information.  But  during  the  course  of  the  inter- 
view lie  asked  Corporal  Coltrane  if  he  had  seen  any  communicat  ion 
from  you  since  the  Senate  hearing.  Corporal  told  him  he  had  seen 
a  letter  which  you  had  written  to  me  concerning  the  affair.  Your  let- 
ter to  me  was  dated  May  18,  i'JOS.  Nothing  further  was  said  alwut  the 
letter  that  night.  However,  on  the  following  day  Mr.  Ward  sent  a 
telegram  to  Corporal  Coltrane  from  Des  Moines,  Iowa,  which  read  as 
follows:  "  Please  request  loan  of  letter  from  Senator  Fokakeb  to  Law- 
yer Pinkett  and  mail  same  to  me,  general  delivery,  Des  Moines,  Iowa." 
******* 

He  then  goes  on  to  say  that  he  did  not  send  my  letter  to  him. 

Thanking  you  for  the  fight  you  have  made  and  are  making,  I  am, 

Sincerely, 

H.  J.  Pinkett. 
Senator  J.  B.  Foeaker, 

United  States  Senate,  Washington,  D.  C. 

I  do  not  know  Lawyer  Pinkett.  He  is  somebody  who  wrote 
me  in  regard  to  it,  and,  if  he  is  so  disposed,  he  can  publish  my 
letter  to  all  the  world;  for,  Mr.  President,  let  it  be  said  and 
understood  now,  once  and  for  all,  that  I  have  written  no  letter 
or  word  of  any  kind  to  any  human  being  on  earth  in  regard  to 
this  or  any  other  matter,  so  far  as  that  is  concerned,  that  the 
world  may  not  know  about  if  it  wants  to;  and  I  give  my  per- 
mission without  any  qualification  whatever  for  such  publication. 
I  have  doubtless  written  some  letters  that  might  need  explana- 
tion. I  may  have  written  some  letters,  as  perhaps  every  other 
man  has.  that  I  would  not  have  written  if  I  had  at  the  time 
of  writing  the  benefit  of  information  subsequently  acquired;  but 
I  never  wrote  a  line  since  I  left  my  mother's  knee  that  all  the 
world  might  not  see.  I  may  have"  written  what  might  need  ex- 
planation, but  it  would  not  require  any  lying,  or  any  dodging, 
or  any  misrepresentation,  or  any  evasion  on  my  part,  to  satisfy 
anybody  that  it  was  honest,  sincere,  and  truthful,  as  I  under- 
stood the  truth. 

But,  resuming,  we  have  a  lot  of  men  employed  as  hired  de- 
tectives, going  about  over  the  country  to  convict  men  of  a  crime 
that  1  do  not  believe  them  guilty  of;  and,  in  connection  with 
that,  trying  to  pry  out  something  in  the  nature  of  private 
correspondence  that  might  be  sent  to  the  Senate,  as  another 
communication  has  been  recently  sent  to  the  Senate. 

If  I  show  zeal  in  commenting  upon  this  or  display  any  energy, 
it  is  not  through  anger,  but  only  because  of  that  iudignant  resent- 
ment which  any  self-respecting  man  must  feel  to  be  spied  upon  by 
paid  detectives  at  the  expense  of  the  Government  he  is  himself 
trying  to  serve,  employed  to  hound  him,  and  this,  that,  and  every 
other  man.  Mr.  President,  no  language  is  adequate  fittingly  to 
describe  such  a  shameful  performance,  and  I  do  not  exempt 
anybody  who  is  connected  with  it  from  that  remark,  from  the 
highest  to  the  lowest. 

G8130— 8001 


# 


19 

These  men  wrote  similar  letters  to  Boyd  Conyers  and  then 
Boughl  i"  mislead  and  entrap  him  with  slanderous  lies  thai  his 
comrades  were  "peaching,"  as  he  expressed  it,  and  thai  l£  he 
would  escape  arrest  and  extradition  i<>  Texas,  from  where  he 
would  probably  never  return  to  his  young  wife  and  child,  he, 
too,  musl  make  a  statement  falsely  accusing  liis  absenl  com- 
rades; and  then,  when  he  refused  to  comply,  asserting  his  in 
cence,  they  fabricated  a  story  of  confession  and  attempted  sui- 
cide, which  was  a  base  falsehood  from  beginning  to  end,  as  I 
shall  completely,  and  t"  the  satisfaction  of  every  man  who  hears 
or  will  read,  slmw  by  the  testimony  I  shall  offer. 

la  all  the  history  of  crime  and  its  detection  nothing  more 
atrocious,  disreputable,  and  disgraceful  lias  ever  been  recorded. 

It  seems  a  waste  of  time  i>>  cite  cases  in  supporl  of  proposi- 
tions so  elementary  as  that  confessions  involving  criminal  guill 
are  never  permitted  in  any  court,  unless  it  can  be  shown  That 
they  were  given  voluntarily,  without  inducement  or  hope  of 
ward,  or  promise  of  Immunity,  or  without  any  duress,  or  with- 
out any  suggestion  of  benefit  of  any  kind  or  nature  whatsoever 
to  the  party  making  the  confession.  This  elementary  principle 
of  the  law  was  well  known  to  the  detective,  Herbert  J.  Browne, 
who  made  the  report  transmitted  to  the  Senate  by  the  Presi- 
dent, for  in  it  he  takes  care  to  say  that  "no  promises  of  im- 
munity were  made." 

This  statement  falls  to  the  ground,  however,  with  all  the  rest 
of  his  wicked  fabrications,  in  the  presence  of  the  established 
f.ets,  as  I  shall   presently  establish  them. 

This  is  not  the  first  time  men  have  resorted  to  misrepresenta- 
tion to  make  it  appear  that  so-called  "confessions"  secured  by 
them  were  voluntary. 

The  ease  of  Bram  v.  United  States  (168  1'.  S..  p.  532)  is 
an  illustration  in  point.  It  shows  how  jealously  the  law.  and 
the  courts  in  expounding  the  law.  protect  men  who  are  accused 
of  crime  from  the  danger  of  conviction  upon  such  testimony. 
In  that  ease  three  homicides  had  been  committed  on  the  high 
Seas.  It  was  claimed  that  Bram,  the  accused,  had  made  a  con- 
ion.  The  oflicer  to  whom  it  was  alleged  he  made  the  con- 
fession testified,  in  response  to  the  interrogatories  of  the  i rt. 

as  follows  : 

<.'.  You  ■•  was  no  indueonn  nt   to  lcini   in  tbe  way  of  promise 

or  expectation  "f  advantage?— A.  Not  any,  your  lienor. 

Q.   mid  out? — A.   Not  any.  your  honor. 

Q.  Nor  anything  said  in  the  way  of  tlon  to  him  that  be  m 

Buffer  if  lie  did  not — that  it  might  In'  worse  for  him?  A.  No,  sir; 
QOl    any. 

Q.  So  far  as  you  wore  concerned,  it  was  entirely  voluntary?      \ 
untary,   ind l. 

Q.  No  Influence  on  your  part  exerted  to  persuade  him  one  way  or 
(lie  other? — A.  None  whatever,  sir;  none  whatever. 

These  statements  were  made  under  oath:  they  were  made  in 
the  presence  of  the  court  :  tiny  were  made  in  answer  to  inter- 
rogatories propounded  by  the  judge  presiding  over  the  court: 
and  such  were  the  answers. 

Thereupon  counsel  tor  the  defendant  interrupted  the  examina- 
tion the  court  was  making  and  urged  thai  inasmuch  as  tie'  de- 
fendant was  at  the  time  of  his  alleged  confession  in  the  custody 
of  the  officer  to  whom  he  had  made  his  l     o   f<  ?s  on  his 

statement  could  tct  he  free  and  voluntary,  as  the  law  required 
to  make  it  competent. 
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The  objection  was  overruled,  and  the  defendant  excepted. 
Thereupon  the  officer,  in  response  to  the  inquiries  of  the  court, 
continued  his  statement,  as  follows: 

When  Mr.  Bram  came  into  my  office.  I  said  to  him  :  "  Brain,  we  are 
trying  to  unravel  this  horrible  mystery."  I  said:  "Your  position  is 
rather  an  awkward  one.     I  have  had  Brown — 

He  was  another  man  charged  with  complicity  in  the  crime 
and  was  under  arrest — ■ 

in  this  office,  and  he  made  a  statement  that  he  saw  you  do  the  mur- 
der." He  said:  "He  could  not  have  seen "  me.  Where  was  he?"  I 
said  :  "  He  states  he  was  at  the  wheel."  "  Well,"  he  said,  "  lie  could 
not  see  me  from  there."  I  said:  "Now,  look  here.  Bram;  I  am  satis- 
fied that  you  killed  the  captain,  from  all  I  have  heard  from  Mr.  Brown. 
But,"  I  said,  "  some  of  us  here  think  you  could  not  have  done  all  that 
crime  alone.  If  you  had  an  accomplice,  you  should  say  so  and  not  have 
the  blame  of  this  horrible  crime  on  your  own  shoulders."  He  said: 
"Well,  I  think,  and  many  others  on  board  the  ship  thin!:,  that  Brown 
is  the  murderer:  but  I  don't  know  anything  about  it.'*  He  was  rather 
short  in  bis  replies. 

Q.  Anything  further  said  by  either  of  you? — A.  No;  there  was  noth- 
ing further  said  on  that  occasion. 

It  should  he  stated  that  not  only  was  Bram  accused  of  the 
murder  of  the  captain  of  the  vessel  and  two  others  on  hoard, 
but  also  the  man  Brown,  referred  to  in  the  examination,  was 
similarly  accused.  Brown  was  not  present  when  Bram  made 
his  alleged  confession. 

It  will  be  noted  that  this  officer,  who  is  shown  by  the  record 
in  the  case  to  have  been  one  of  many  years'  experience,  testified 
that  ne  held  out  no  inducement  and  made  no  suggestion  calcu- 
lated to  influence  the  accused  to  make  a  confession ;  and  yet  un- 
der examination  he  was  compelled  to  testify  that  he  told  the 
accused  that  his  position  was  an  awkward  one.  and  that  Brown, 
the  other  defendant,  had  been  in  that  same  office  and  had  made 
a  statement  that  he  saw  him  (Bram)  commit  tiie  murders,  and 
that  he  told  Bram  that  he  was  satisfied  that  he  was  guilty 
from  what  he  had  heard  from  Brown,  but  that  some  of  them 
thought  he  (Bram)  could  not  have  done  all  that  crime  alone. 
and  if  he  had  an  accomplice  he  should  say  so  and  nut  have  all 
the  blame  saddled  upon  his  shoulders. 

Notwithstanding  these  statements,  the  trial  court  admitted 
the  confession;  but  the  Supreme  Court,  in  reviewing  the  ease, 
among  other  things,  said: 

In  3  Russell  on  Crimes  (6th  ed.),  478,  it  is  stale.!  as  follows  :  "  But  a 
confession,  iu  order  to  be  admissible,  must  be  free  and  voluntary:  that 
is.  must  not  be  extracted   by  any   sorl    of  threats  or  viol  nor  ob- 

tained  by  any  direct  or  implied  promises,  however  alight,  nor  by  the 
exertion  of  any  improper  influence.  :::  *  *  A  confession  can  never 
elved  In  evidence  where  the  prisoner  lias  been  influenced  by  any 
threat  or  promise,  for  the  law  can  not  measure  the  farce  of  (be  influence 
or  decide  upon  its  effect  upon  the  mind  of  the  prisoner,  and  there- 
fore excludes  the  declaration  if  anj  degree  of  influence  has  been  ex- 
erted." 

And  this  summary  of  the  law  is  in  harmony  with  the  doctrine  as  ex- 
<1   hv   other  writers,   although   the   form   in   which    they   couch   its 
statement  may  be  different.     (Citing  Greenleaf,  Wharton,  Taylor.  I'.: 
etc.) 

These  writers  but  express  the  result  of  a  multitude  of  American  and 
English  cases,  which  will  be  found  collected  by  the  authors  and  editors 
,  Ither  in  the  text  or  in  notes,  especially  in  the  ninth  edition  of  Taylor, 
second  volume,  tenth  chapter,  and  the  Lmerican  notes,  following  pases 
588,  where  a  very  full  reference  is  made  to  decided  eases.  The  state- 
ment of -the  rule  is  also  in  entire  accord  with  the  decisions  of  this  court 
on  the  subject.  (Citing  tin  U.  s.,  57-1;  156  U.  S.,  51,  55;  160  U.  S., 
355  :  and  162  1'.  S.,  613.) 
68130     soul 


r« 


21 

After  a  rather  elaborate  discussion  of  the  whole  subjecl  and 
the  citation  of  many  authorities,  the  couri  proceeds,  a1  page  54G, 
in  say : 

Gilbert,  in  bis  Treatise  on  Evidence  (2d  ed.,  published  in  1760), 
at  page  140  :     "*     *     *     But  then  this  confession  must  be  voluntary  and 
without  compulsion;  for  our  law  in  this  differs  from  the  civil  law," that 
ii  will  nol  force  any  man  to  accuse  himself;  and  in  this  we  do  certainly 

follow  tli-'  law  Hi'  oature,  which  to  endeavor  bis 

own  preservation;  and  therefore  pain  and  Corce  maj  comp  I  men  to 
confess  what  i~  nol  the  truth  of  facts,  and  consequently  such  extorted 
confessions  are  not  to  be  depended  on." 

In  support  of  its  ruling,  the  court,  on  page  .r>17,  among  other 
quotations,  gives  the  following  as  a  note  to  Gilham's  case,  -! 
Moody,  pages  L94   L95  ; 

The  human  mind,  under  the  pressure  of  calamity,  is  easily  sedi 
and   is  liable,   in  the  alarm  of  danger,   to  acknowledge   indiscriminate 
a  falsehood  or  a  truth,  as  different  agitations  may  prevail,      v  confes- 
sion,   therefore,   whether   made  upon   an   official   examination   or   in   dis- 
course  with  private  persons,  which  is  obtained  from  a  defendant,  eil 
by  the  flattery  of  hope,  or  by  the  impressions  of  fear,  however  slightly 
the  emotions  may  be  implanted,  is  nol  admissible  evid  ace,  for  the  law 
will  not  suffer  a  prisoner  to  be  made  the  deluded  instrument  of  his  own 
conviction. 

The  quotations  I  have  made  wore  in  cases  where  the  accused 
were  in  the  custody  of  the  law,  under  arrest,  and  charged  with 
crime,  and  in  some  instances  Indicted  and  being  proceeded 
against.  The  soldiers  from  whom  these  detectives  are  now,  by 
the  methods  shown,  seeking  to  get  confessions  and  statements 
that  will  show  guilt,  are  not  under  indictment  uor  under  arrest, 
for  the  controlling  reason,  among  others,  thai  there'  is  no  testi- 
mony on  which  to  rind  an  indictment  and  uo  testimony  to  war- 
rant any  man  in  taking  the  responsibility  of  causing  the  arrest 
of  any  one  of  them. 

It  will  be  remembered  that  12  of  them  were  arrested  imme- 
diately after  the  affray,  at  the  suggestion  of  Captain  McDori 
of  the  Texas  Rangers,  and  that  they  were  held  in  custody  at 
San  Antonio  until  the  grand  jury  of  Cameron  County,  Tex.,  in 
winch  Brownsville  is  situated,  could  investigate  and  determine 
whether  or  not  they  should  be  indicted;  and  that  this  grand 
jury,  after  Investigating  the  charges  against  these  12  men  for 
a  period  of  three  weeks,  found  that  there  was  not  even  probable 
cause  on  which  to  indict  any  one  of  them,  and  they  wen-  there- 
upon discharged. 

But  the  books  are  full  of  cases  where  so-called  "  confessions," 
when  made  after  mere  accusation  but  before  arrest  and  when 
there  was  no  official  duress  and  no  proceeding  against  the  ac- 
cused of  any  kind,  were  held  to  be  incompetent  upon  the 
general  principles  that  are  applied  in  the  rulings  already 
quoted — if  the  Inducements  or  threats  or  rewards  or  punish- 
ments or  persuasions  were  held  oul  by  one  claiming  to  repre- 
sent or  have  authority  to  speak  for  the  Government 

In  Ilex  v.  Thompson  (1783),  l  Leacb  I  ith  ed.),  291,  cited  in 
Brain  v.  Tinted  States  |  L68  U.  S.,  551)  it  was  held  that— 

*     *     *     .\   declaration  to  a  suspected  person  that  unless  he  gave 

a  more  satisfactory  accouni   of  his  eon itfon  with  a  stolen   bank  do 

his  interrogator  would  take  him  before  a  magistrate  was  held  r. 

leni  to  stating  thai  it  would  be  bett  and  to  In i ated 

to   lead  the   prisoner   to    believe   that    he   would    not    be   I  •   a 

magistrate    it    he    confessed.      Baron    Hotham,    after    commenting    upon 
the  evidence,  In  substance  and  said  thai  the  prisoner  was  bardh 
agent  at  the  time,  as,   th     gh   the  la  g  ed   to  him  si  v 
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amounted  to  a  threat,  it  was  certainly  a  strong  invitation  to  the 
prisoner  to  confess,  the  manner  in  which  it  has  been  expressed  rendering 
it  more  efficacious. 

As  illustrating  how  careful  the  law  is  in  protecting  the  ac- 
cused from  confessions  that  are  not  absolutely  voluntary  and 
free  from  fear,  threat,  menace,  persuasion,  or  hope  of  reward, 
the  Supreme  Court  has  in  the  Bram  case  cited,  at  page  552, 
numerous  cases,  from  which  are  culled  the  following: 

In  Cass's  case  (1784)  (1  Leach,  293),  a  confession  induced  by  the 
statement  of  the  prosecutor  to  the  accused,  "  I  am  in  great  distress  about 
my  irons ;  if  yoa  will  tell  me  where  they  are,  I  will  be  favorable  to 
you,"  was  held  inadmissible.  Mr.  Justice  Gould  said  that  the  slightest 
hopes  of  mercy  held  out  to  a  prisoner  to  induce  him  to  disclose  the 
fact  was  sufficient  to  invalidate  a  confession. 

In  Rex  v.  Griffin,  decided  in  1S09  (Russ  &  Ry.,  151),  a  state- 
ment made  by  a  prisoner  was  rejected  because  it  was  shown 
that  he  had  been  told  that  "  it  would  be  better  for  him  to  con- 
fess." 

In  another  case  it  was  held  by  the  same  court  that  the  state- 
ment of  the  prisoner  should  be  rejected  because  it  was  shown 
that  the  prosecuting  witness  said  to  the  accused  that — 

He  only  wanted  his  money,  and  if  the  prisoner  gave  him  that,  he 
might  go  to  the  devil  if  he  pleased. 

In  anotber  case,  decided  in  1S30  (reported  in  4  Car.  &  P., 
3S7),  a  so-called  "confession"  was  rejected  because  it  was 
shown  that  some  one  said  to  the  prisoner : 

You  are  under  suspicion  of  this,  and  you  had  better  tell  all  you 
know. 

The  same  ruling  was  made  in  the  case  of  Rex  v.  Enoch  and 
Pulley,  decided  in  1833,  because  it  was  shown  tbat  some  one 
said  to  the  prisoner: 

You  had  better  tell  the  truth,  or  it  will  lie  upon  you  and  the  man 
go  free. 

In  Rex  v.  Mills,  cited  in  the  same  connection,  the  confession 
was  rejected  when  it  was  shown  that  it  was  said  to  the 
prisoner : 

Tt  is  no  use  for  you  to  deny  it,  for  there  is  a  man  and  the  boy  who 
will  swear  they  saw  you  do  it. 

While  in  Sherrington's  case  the  same  ruling  was  made  be- 
cause it  was  sh<^vn  that  the  remark  was  made  to  the  prisoner: 

There  is  no  doubt  thou  wilt  be  found  guilty.  It  will  be  better  for 
you  if  you  will  confess. 

In  another  case  the  confession  was  rejected  because  it  was 
shown  that  the  prisoner  was  told: 

You  had  better  split  and  not  suffer  for  all  of  them. 

The  ground  of  rejection  in  another  case  was  the  statement  to 
the  prisoner : 

If  yon  are  guilty,  do  confess.  It  will  perhaps  save  your  neck.  You 
will  have  to  go  to  prison.  If  William  11.  (another  person  suspected, 
and  whom  the  prisoner  had  charged)  is  found  clear,  toe  guilt  will  fall 
on  you.     Pray  tell  me  if  you  did  it. 

In  Reg.  v.  Croydon,  decided  in  1S-1G,  the  confession  was  re- 
jected because  it  was  shown  that  it  was  said  to  the  witness: 
I  dare  say  you  bad  a  hand  in  it ;  you  may  as  well  tell  me  all  about  it 

While  in  the  case  of  Reg.  v.  Garner  the  ground  of  objection 
was  the  statement  to  the  prisoner: 

It  will  be  better  for  you  to  speak  out. 
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So  I  mighl  go  on  and  cite  a  dozen  more  cases  similar  In 
character. 

.  ii  will  be  noted  that  In  no  o  le  of  these  cases  was  there  any 
promise  of  immunity,  but  only  the  suggestion,  in  an  advisory 
way.  that  it  would  probably  secure  favor  or  redound  to  th* 
benefit  of  the  prisoner  if  he  should  make  a  confession.  These 
an-  all  English  cases,  but  they  are  all  cited  with  approval  by  the 
Supreme  Court  of  the  United  States. 

Numerous  American  cases  of  the  same  general  character  are 
also  eiied  in  this  same  opinion. 

Before  turning  away  from  the  English  cases  I  call  attention 
t<>  another — the  latest  of  the  decisions  cited  by  our  Supreme 
Court.  It  was  that  of  Reg.  v.  Thompson  (2  Q.  I?..  12).  our 
Supreme  Court,  in  Citing  this  case  and  the  rule  made,  says: 

A i    tlic   trial   a  on   was   offered   In   evidence  which   had  i d 

made  by  the  defendanl  before  his  arrest  upon  the  charge  of  having  em- 
•  t  funds  of  a  certain  corporation.  Objection  was  interposed  to  Its 
reception  in  evidence,  ou  the  ground  that  it  bad  been  made  under  the 
operation  of  an  Inducement  held  out  by  the  chairman  of  the  company 
In  -i  statement  to  u  relative  of  the  accused,  intended  to  be  and  actually 
communicated  to  the  latter,  that  "  it  will  be  the  right  thing  for  Mar- 
cellus  (the  accused)  to  make  a  clean  breast  of  it."  *  *  *  Ami 
added:  "If  these  principles  and  the  reasons  for  them  are,  as  it  seems 
impossible  to  doubt,  well  founded,  they  afford  to  magistrates  a  simple 
i   -      iy  which  the  admissibility  of  a  confession  may  he  decided.     They 

have  to  a^k.  Is  it  proved  affirmatively  that  the  con  was  ti and 

voluntary— that  is.  was  it  preceded  by  any  inducement  to  make  a  state- 
ment held  out  by  a  person  in  authority?  If  so.  and  the  Inducement  has 
not  clearly  been  removed  before  the  statement  was  made,  evidence  of 
the  statement  is  inadmissible." 

Coming  to  the  American  authorities,  the  court  said  (p.  557)  : 

in  this  court  the  general  rule  that  the  confession  mast  be  free  and 
voluntary — that  is.  not  produced  by  Inducements  engendering  either 
hope  or  Tear     is  settled  by  the  authorities  referred  to  at.  the  outset. 

After  reviewing  the  American  eases  and  the  statutory  provi- 
sions of  seme  of  the  States,  and  pointing  out  how,  by  the  courts 
of  the  different  Stales,  confessions  had  been  rejected  and  the 
grounds  therefor,  the  court  reviewed  the  fads  of  the  case  as 
heretofore  set  forth,  and  held  that  they  showed  that  the  con- 
fession was  not  voluntary  and  that  the  court  below  erred  in 
admitting  it. 

Applying  now  what  the  Supreme  Court  of  the  United  S1 
has  in  this  recenl  case  held  to  he  the  law  governing  the  admissi- 
bility of  conft  ssions  and  incriminating  statements  as  ei  idenee  t<> 
establisb  guilt,  it  will  be  found  from  an  examination  of  the  testi- 
mony already  produced  thai  the  so-called  "  confessions  and  state- 
ments" relied  upon  to  again  establish  the  guilt  of  these  soldiers 
is  wholly  Inadmissible  as  evidence,  and  that  not  only  is  the 
iniony  itself  condemned  by  all  authority  as  unreliable  and 
incompetent,  but  also  the  methods  whereby  it  has  been  seemed. 
They  are  condemned  as  contrary  to  the  elementary  principles 
of  common-law  justice  and  as  so  unworthy  and  reprehensible  in 
character-thai  nothing  so  produced  will  be  received,  but  .all  must 
be  condemned  arid  excluded  wherever  human  life  or  human 
rights  or  human  liberty  may  be  involved. 

if.  therefore,  the  statements  of  Browne,  Lawson,  Baldwin, 
ami  others,  acting  under  employment  by  the  War  Department 
and  tinder  the  immediate  direction  of  the  President,  to  whorfi 
they  personally  report,  were  absolutely  truthful,  all  that  they 
have  done  would  be  incompetent,  according  to  all  authority,  as 
evidence  to  show  the  guilt  of  any  of  these  discharged  soldiers. 

GS130— S001 


24 

either  as  participators  in  the  shooting  affray  or  as  participators 
in  a  conspiracy  of  silence  to  withhold  knowledge  of  facts  that 
might  lead  to  the  identification  of  those  who  did  participate.      t 

But,  happily  for  these  unfortunate  soldiers,  it  is  not  necessary 
for  them  or  for  me,  speaking  in  their  behalf,  to  rely  upon  any 
technical  objections  to  the  legality  or  sufficiency  or  propriety 
of  this  kind  of  testimony  or  the  unwarranted  and  unlawful 
methods  whereby  it  has  been  secui'ed. 

It  will  be  remembered  that  when  the  President's  message  of 
December  14,  1908,  was  read  in  the  Senate  I  immediately  read 
in  answer  thereto  a  number  of  letters  from  Boyd  Conyers,  the 
discharged  soldier  who  is  charged  with  being  one  of  the  leaders 
in  getting  up  the  conspiracy,  and  in  executing  it,  to  shoot  up 
the  town  of  Brownsville,  which  letters  by  chance  I  had  with  me 
at  my  desk  that  morning.  He  is  now  living  at  Monroe,  Ga., 
and  it  was  charged  that  he  had  made  a  confession.  In  the 
letters  he  fully  and  unqualifiedly  denied  and  refuted  all  that 
was  said  against  him  in  that  regard.  I  called  attention  to  the 
fact  while  engaged  in  reading  these  letters  that,  according  to 
his  statements,  the  sheriff  of  the  county,  Hon.  E.  C.  Arnold,  and 
Captain  Mobley,  a  cashier  in  one  of  the  banks,  and  other  citi- 
zens— white  men  of  character  and  position — were  shown  by  the 
letters  to  have  knowledge  as  to  the  truthfulness  of  what  Con- 
yers had  written,  and  that  if  his  statements  were  not  true,  as  I 
believed  them  to  be,  it  would  be  easy  by  the  testimony  of  such 
men  to  overthrow  his  defense. 

On  the  next  day  there  appeared  in  all  the  newspapers  an 
Associated  Press  dispatch  giving  an  interview  with  Hon.  E.  C. 
Arnold,  of  Monroe,  Ga.,  sheriff  of  Walton  County,  fully  con- 
firming and  supporting  all  the  statements  of  Conyers  and  deny- 
ing the  truthfulness  of  all  the  essential  statements  of  Browne 
and  the  detectives. 

The  letters  of  Conyers,  coupled  with  this  confirmation  from 
Sheriff  Arnold,  at  once  satisfied  every  fair-minded  man  from 
one  ocean  to  the  other  who  wanted  to  look  at  this  matter  hon- 
estly that  the  so-called  testimony  submitted  by  Browne,  Baldwin, 
et  al.,  was  unworthy  of  credence.  But  I  am  now  able  to  answer 
tbose  charges  more  specifically  and  completely.  I  invite  the 
attention  of  the  Senate  to  the  following  affidavits  and  unsworn 
statement  of  Capt.  Albert  B.  Mobley. 

I  have  copied  them  as  they  are  here  on  this  table,  and  any 
Senator  who  wishes  may  examine  the  originals,  because  I  have 
been  accused  of  so  much  in  this  matter  that  I  do  not  want  to  take 
anything  for  granted.  I  have  been  accused,  I  hope,  of  about  all 
I  will  ever  be  accused  of.  There  is  ahead — not  far  ahead — of 
us  a  time  when  men  will  not  lightly  fall  into  such  invective  and 
such  base  chai-ges  and  insinuations,  when  they  will  be  out  of 
power  and  where  they  can  be  called  to  account  as  other  men  can 
be  called  to  account. 

I  read  first  the  affidavit  of  Boyd  Conyers : 
Georgia,  Walton  County: 

In  person  appeared  before  me  Boyd  Conyers.  who  on  being  duly 
sworn  deposes  and  says:  The  statements  made  by  me  in  the  several 
letters  written  by  me  to  Senator  Fokaker  and  published  ill  the  Con- 
gressional Record  of  December  14,  100S,  are  true. 

Senators  will  remember  the  report  that  Boyd  Conyers  made 
a   confession   to   William   Lawson,   a  negro  detective,   ignorant 
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and  Illiterate,  who  signed  bis  name  with  bis  mark.  He  gave  tbe 
day  and  date  that  tbe  confession  was  made  to  him.  Then 
Browne  testified  under  oath  that  he  interviewed  Conyers  in 
Georgia  and  secured  a  confession.  Here  is  what  Conyers  says 
under  oatb : 

I   desire  to  further  say   that   I   did   not  have   anv   conversation   with 

William  Lawson,  (he  negro  detective,  as  stated  by  him,  on  the  i ning 

of  .Tune  8,  because  I  was  at  work  :?  miles  from  the  city  of  Monroe  at 
that  time,  helping  to  grade  the  target  range  for  Company  11.  Second 
Georgia  Regiment,  National  Guard.  I  did  not  go  to  Gainesville,  as 
staled  by  him,  on  the  negro  excursion  June  15,  for  I  was  at  work 
cleaning  up  the  post-office  until  dinner  time  that  day,  and  alter  dinner 
I  went  out  to  the  target  range  and  helped  to  put  up'  the  targets.  I  did 
not  see  and  talk  to  him  on  June  the  H9th,  as  stated  by  him,  for  my 
wife  was  dangerously  sick  at  that  time  and  expected  to  die.  I  neve? 
did  at  any  time  have  any  private  talk  with  him,  and  I  most  solemnly 
swear  that  every  word  of  his  statement  as  to  talks  had  with  me  or 
confessions  made  by  me  to  him,  or  statements  made  by  me  to  him,  in 
regard  to  the  Brownsville  affair,  or  affecting  me  in  any  way,  is  utterly 
and  absolutely  false. 

I  desire  to  say,  further,  that  Sheriff  E.  C.  Arnold  was  present  at  all 
of  the  interviews  between  Mr.  Herbert  J.  Browne  and  me  and  took  an 
active  part  in  trying  to  get  me  to  make  a  confession.  He  knows,  for 
he  was  present  and  heard  every  word  that  I  said,  that  I  made  no  con- 
fession, that  I  denied  all  the  time  knowing  anything  about  it ;  and  I 
here  say  that  I  made  no  confession  of  any  kind  to  Mr.  Browne,  and 
that  the  statement  or  report  made  by  him  and  published  in  the  Con- 
qresSIONAL  Recobd  of  December  14,  in  so  far  as  the  same  refers  to  me 
or  affects  me  in  any  way,  is  not  true,  but  a  misrepresentation  of  the 
real  truth. 

Boyd  Coxters. 

Sworn  to  and  subscribed  to  before  me  January  4,  1909. 

J.  o.  Lawrence, 
Rotary  Public,  exoflicio  Justice  of  the  Peace, 

^Yulton  County,  Ga. 

Xow  I  will  read  the  affidavit  of  E.  C.  Arnold.  I  see  present 
tbe  junior  Senator  from  Georgia  [Mr.  Clay].  I  should  like 
to  know  whether  he  knows  E.  C.  Arnold,  sheriff  of  Walton 
County;  and  if  so,  what  kind  of  a  man  he  is? 

Mr.  CT.AY.  I  have  known  Mr.  Arnold  for  fifteen  or  twenty 
years.    He  is  a  most  excellent  man  in  every  respect. 

Mr.  FORAKEK.  I  should  judge  so  from  this  affidavit  and 
from  the  position  he  holds  in  his  county.  I  do  not  think  Mr. 
Arnold  needs  a  certificate  of  character,  except  only  to  those 
who  imagine  that  every  man  who  does  not  agree  to  what  is  put 
out  from  certain  places  is  dishonest  or  actuated  by  some  un- 
worthy purpose  or  motive.  I  venture  to  say  he  would  compare 
favorably  either  with  Herbert  J.  Browne  or  William  Lawson. 
State  of  Georgia,  Walton  County: 

In  person  appeared  before  me  E.  C.  Arnold,  who,  after  being  duly 
sworn,  deposes  and  says  : 

I  am  at  present  and  have  been  for  twelve  years  the  sheriff  of  Walton 
County,  residing  in  the  city  of  Monroe.  For  several  years  prior  to  my 
election  to  the  office  of  sheriff  I  was  chief  of  police  of  Monroe.  I  have 
recently  been  elected  ordinary  of  the  county,  and  will  begin  the  duties 
of  that  office  to-morrow,  January  1,  1909.  I  desire  to  say  that  I  know 
very  little  about  the  statements  made  by  William  Lawson,  the  negro 
detective,  in  bis  affidavit  published  in  the  Congbessiokal  Rbcobd  of 
December  14  as  to  the  conversations  had  with  and  confessions  made  to 
him  by  Boyd  (Buddie)  Conyers. 

He  is  apparently  known  there  as  "  Buddie" — 

But  I  do  know,  In  all  reason,  that  that  part  of  his  si  :   about 

he  and  Conyers  "stopping  under  a  storehouse  porch  near  Main  street 
and   taking  a   drink   or    two   of   liquor"  ily    false.      There   is 

only  one  such  place  that  he  could  have  reference  to,  and  that  Is  righl 
in  the  business  heart  of  the  city,  in  full  view  of  the  court-house,  of  the 
public   square,   the  city  hall,  and  other  public  buildings,     in  fact,  it  is 
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one  of  the  most  public  and  conspicuous  places  in  the  city,  and  in  my 
opinion  ii  would  have  been  impossible  for  them  to  have  taken  a  drink 
.it  that  place  without  being  seen  and  cases  mad..-  against  them  iu  the 
police  court. 

As  to  thi'  report  made  by  Herbert  -T.  Browne  and  published  in  the 
Coxgkessiona.Ii  Record  of  December  14.  I  desire  to  say  that  on  the 
szorning  of  October  <i  Hon.  George  M.  Napier,  who  until  recently  was 
fadge-advocate-general  of  the  state  troops  (national  guard),  came  inn; 
the  court  room,  court  then  being  in  session,  and  requested  me  to  come 
over  to  bis  law  office,  as  he  wanted  to  see  me  on  some  important  busi- 
ness. In  a  little  while  I  went  to  his  office,  where  he  introduced  to  me 
Mr.  Herbert  J.  Browne  as  a  special  agent  of  the  Government 
here  to  investigate  the  Brownsville  raid.  Captain  Napier  told  me  that 
Gov.  Hoke  Smith  had  called  him  up  over  the  phone  and  had  requested 
him  to  see  me  and  ask  me  to  assist  Mr.  Browne  in  every  possible  way 
in  the  matter.  I  talked  over  the  matter  fully  with  Mr.  Browne  during 
the  day,  arranging  plans  and  details.  Early  after  supper  I  had  Boyd 
Conyers  to  meet  us  at  my  office.  1  fastened  the  doors,  so  no  one  could 
interrupt  us,  and  then  we  put  him  through  the  most  rigid  examination 
I  have  ever  seen  any  person  subjected  to  in  all  of  my  long  experience 
in  dealing  with  criminals.  I  had  always  believed  that  some  of  the 
soldiers  "  shot  up  Brownsville."  and  for  this  reason  I  was  glad  of  an 
opportunity  to  aid  in  getting  at  the  bottom  of  it,  finding  out  the  guilty 
ones,  so  that  they  might  be  properly  punished.  I,  therefore,  went  into 
the  matter  with  Mr.  Browne  with  my  whole  heart  in  the  work.  We 
kept  ("livers  under  a  most  severe  cross-examination  until  about  11 
o'clock  that  night,  but  without  getting  any  information,  he  positively 
denving  all  the  time  that  he  knew  anything  to  tell,  as  he  was  asleep 
at  the  time  of  the  shooting.  We  then  adjourned  for  the  night,  bur 
made  an  engagement  with  him  to  meet  us  the  next  morning.  Conyers 
came  promptlv.  but  Mr.  Browne,  in  the  meantime,  had  changed  his 
plans  and  decided  to  go  back  to  Atlanta,  so  we  had  no  conference  with 
Convers  that  morning.  At  noon  of  October  11  Mr.  Browne  returned 
to  Monroe,  and  just  after  dinner  I  went  for  Conyers  and  had  him  come 
to  my  office.  We  again  kept  him  under  a  most  rigid  examination  until 
after'  dark.  I  was  personally  present  all  the  time  ai  both  of  tb  — 
interviews,  assisting  Mr.  Browne  in  every  way  possible,  and  heard  every- 
thing that  was  said.  On  both  of  these  occasions  wo  used  all  the  power. 
skill,  and  means  at  our  command  to  get  a  confession  out  of  Conyers 
or  to  get  him  to  tell  who  did  the  shooting,  but  he  continued  to  deny 
knowing  anything  about  it.  Mr.  Browne  had  told  me  that  Conyers 
had  made  a  confession  to  William  Lawson,  the  negro  detective,  but 
that  he  wanted  to  get  a  confirmation  of  it  direct  from  Conyers.  He 
said  that  he  teas:  direct  from  the  President — 

And  he  was;  and  lie  was  acting  under  Lis  immediate  direc- 
tion and  upon  his  suggestion  in  this  matter,  infamous  as  it  is  - 
and  was  prepared  to  offer  Conyers  absolute  immunity  from  any  punish- 
ment and  a  pardon  from  the  President  if  he  would  only  tell  what  he 
knew.  Conyers  bad  known  me  all  of  his  life  and  had  absolute  confi- 
den<  ■  in  my  ability  to  carry  out  any  promise  I  made  him.  /  told  him 
that  if  he  would  iust  tell  the  whole  thing — iusi  own  up  and  tell  it — no 
matter  how  guilty  he  might  be,  I  had  it  in  my  power  to  see  that  he  was 
pardoned  and  would  not  he  punished,  but  if  he  did  not  tell  it  and  it 
had  In  be  /'"/i  rd  on  him,  tlien  he  would  be  severely  punished.  We 
made  all  sorts  of  promises  to  him — 

Remember  the  authorities  that  T  have  read.  It  seemed 
tedious  when  I  was  reading  them,  but  I  was  reading  them  he- 
cause  they  tit  this  rase,  and  1  want  Senators  to  know  how  judges 
in   administering  our   law   comment   on   such  performances  as 

this. 

We  made  all  sorts  of  promises  to  him;  then  we  told  him  what  the 
consequi  ■<  •  would  be  if  he  did  m,t  tell  it.  but  he  still  denied  knowing 
anything  or  who  did  the  shooting.  Mr.  Browne  then  told  him  about 
his  confession  to  Lawson.  Conyers  said  Lawson  bad  lied;  thai  he 
had  bad  no  talk  with  Lawson  about  the  matter.  Then  Mr.  Browne 
told  him  that  about  twenty  of  th<-  soldiers  were  talking  already  and 
telling  it.  and  that  the  truth  was  coming  out,  and  if  tie  wanted  to 
escape  punishment  he  had  better  I'll  it.  Conyers  still  denied  knowing 
anything,  or  who  die!  the  shooting.  I  desire  to  state  further  that  / 
}>,,.,  carefully  n  "'  the  several  letters  written  by  Boyd  Conyers  to  Sena- 
tor Foraker  iii  regard  to  what  took  place  between  him  and  Mr.  Browne, 
published  in  the  Congressional  Record  of  December  t  I.  and  the  n-hole 
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thing  look  place  just  as  he  lias  outlined  it  in  these  h  tiers,  only  no 
omitted  t'>  state  the  pari  taken  by  me  In  the  matter.  Ttn  details  as  set 
out  by  him  in  these  tetters  are  stated  with  remarkable  accuracy. 

Mr."  Browne  told  Conyers,  in  my  presence,  thai  Lawson  bad  told  htm 
that  Conyers  made  the  confession  t<>  blm  on  the  excursion  trip  to 
QalnesvU  i  perg  told  Mr.  Browne  that  Lawson  bad  lied,  because 
ho,  Conyers,  did  not  go  to  Gainesville  on  the  excursion,  and  could  prove 
it     I  desire  to  state  further  that  the  report — 

Now,  I  call  careful  attention  to  this: 

J  desire  to  state  further  that  the  report  of  Mr.  Herbert  -J.   Browne  in 
this  matter  as  published  in   the  Congressional  Record  of  Dea 
i'i.   in   so   far   as  the  same  relates   to   these   conversations   with 

ers,   is  not  true.     To  the  contrary,  and  I  say  it   under  m 
oath,  it  is  the  most  absolutely  false,  the  most  willful  misrepresentation 
of  the  truth,  and  tin-  most  shameful  perversion  of  what  really  did  take 
between  tlicm  that  I  have  ever  seen   over  the  signature  of  any 
person. 

Yet  a  President  of  the  United  States,  acting  through  the  Secre- 
tary of  War,  is  continuing  the  employment  of  a  man  who  is  infa- 
mous scoundrel  enough  to  thus  undertake  to  impose  upon  the 
President  and  upon  the  Senate,  and  this  is  being  continued  after 
warning  was  given  from  here  of  the  character  of  this  man 
Brov 

If  I  speak  plainly.  Mr.  President,  it  is  because  we  have  reached 
the  point  where  only  plain  talk  would  seem  to  properly  meet  the 
irements  of  th< 

Now,   that  is  not  all — 

The  ni"st  willful  misrepresentation  of  the  truth,  and  the  :  \me- 

fnl  perversion  of  whal  really  did  take  place  between  them  that  I  bave 
ever  seen  over  the  signature  of  any  person.  Surely  Mr.  Browne  must 
have  thought  that  this  report  would  never  he  seen  or  read  by  me,  or 
ho  would  not  have  made  it.  I  was  both  shocked  and  horrified  when  I 
it. 

I  wish  somebody  else,  who  prates  about  the  dishonesty  of 

other  people,  would  be  shocked  and  horrified  hy  something. 

When  we  had  utterly  failed  to  get  a  confession  or  any  Information 
out  of  Conyers  as  to  who  did  the  shooting,  then  Mr.  B  1  him 

to  give  l  -of  some  of  the  baseball  players  and  also  the  names 

•nc  of  t!  and   turbulent  members  of  his  com] 

This  i  did.  giving  several  n  I  .  so  -\\^:\ 

by  Conyers  in  my  presence,  Mr.  Browne,  in  his  report,  says  were  fur- 
nished  him  b  be  ones  participating  in   the  shi  ' 
point  this  out  as  a  fair  example  as  to  bow  Mr.  Browne  has  pen 
the  truth  and  the  real  facts  in  the  ease  in  his  report 
I   will   state   further   that   Mr.   W.   <;.   Baldwin   cam 

etter  purporting  to  be  written  by  James  Powell, 
;    In    the   Congressional  Record  of   O 
letter  written  by  him. 

ators  will  remember  thai  one  of  the  conspirators  who, 
ged,  helped  to  plan  and  helped  to  e  ■  ■  t i n vr 

up  of  Brownsville  was  this  man  James  Powell,  an  ex-soldier 
of  this  battalion,  as  charged,  ami  they  introduced  a  letter  writ- 
ten by  Jam<  i  to  Boyd  Conyers,  his  comrade  and  friend, 
at  Monroe.  Ga.  When  Conyers  was  asked  aboul  that  letter  he 
said:  "I  do  not  know  that  man  Powell.  I  got  BUCh  a  letter. 
but  I  do  not  know  him  al  all.  I  never  saw  him.  I  never  heard 
of  him.  There  is  DO  reason  why  he  should  write  to  me."  Now, 
it  co'  i  that  that  w.:  .>y  letter,  and  not  written  by 
Jam>  il,  but  written  by  \v.  <;.  Baldwin,  this  representa- 
tive of  the  Government.  And  then,  later,  Mr.  President,  it 
turns  out  by  his  own  confession,  by  his  own  statement,  that 
James  Powell  never  belonged  to  ibis  battalion.  He  had  been 
-   Idler  in  some  other  regiment  some  yeai  bul   be  had 
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been   living  in  Atlanta   since  long  before  the   shooting  affray 
occurred,  in  the  service  there  of  a  Doctor  Crenshaw.     The  Sena- 
tors from   Georgia   may   know  him.     Then  he  said  he  had  no 
knowledge  whatever  of  Brownsville,  and  had  never  been  there. 
Oh,  such  plotting,  such  planning,  simply  to  save  somebody's 
face — I  need  not  say  whose.     That   is  the  plain   English  of  it. 
That   is  what  the   power   of  this   Government   and   the   Public 
Treasury  of  the  United    States  are  being  subjected  to  in  this 
matter, 
lie- 
Mr.  Baldwin — 
also  told  me  that  ho  know  vow  little  about  William  Lawson,  the  negro 
ietective,  as  he  had  only  been  with  him  a  low  works   i  having  been  sent 
to  him  by  his  brother),  and  that  he  had  already  caught  him  in  several 
crooked  statements.     He  also  said  that  he  had  sent  George  Gray — 

From  whom  I  read  a  letter  a  few  minutes  ago — 
a  private  in  Company  C,  and  who  was  in  the  army  with  Conyers.  here 
to  see  Conyers  after  Lawson  had  left.     That  Gray  came  here  and  spent 
the  day  with  Conyers,  and  on  his  return  reported  no  information. 

E.  C.  Arnold. 
Signed  and  subscribed  to  before  me  December  31,  1908. 

Jxo.  T.  Robertson", 
Clerk  Walton  Superior  Court. 

Now  I  read  the  affidavit  of  W.  J.  Mayfield,  also  a  witness: 
State  of  Georgia,  'Walton  County: 

In  person  appeared  before  me,  W.  J.  Mayfield,  who,  on  oath,  after  be- 
ing dulv  sworn,  deposes  and  says  : 

That  in  June,  1008,  he  was  employed  to  superintend  the  work  of 
grading  and  preparing  the  target  range  for  Company  H,  Monroe  Na- 
tional "Guard,  Second  Georgia  Regiment.  I  have  read  the  statement  of 
William  Lawson  in  the  Congressional  Record  in  regard  to  a  conver- 
sation he  had  with  Boyd  (Buddie)  Conyers  on  the  morning  of  June  S, 
near  Main  street,  between  S  aud  9  o'clock.  I  desire  to  say  that  state- 
ment is  absolutely  false,  and  could  not  possibly  be  true,  for  the  reason 
that  the  target  range  is  3  miles  from  Monroe  and  Conyers  was  working 
for  me  on  the  target  range  that  day.  We  began  work  about  6  o'clock, 
or  sunup,  in  the  morning,  aud  worked  until  sundown  in  the  afternoon, 
and  it  was  impossible  for  Conyers  to  have  had  the  conversation  at  the 
time  and  place  mentioned  by  Lawson.  In  addition  to  my  memory  as  to 
the  above  facts  my  time  book  kept  by  me  bears  me  out  as  to  the  cor- 
rectness of  my  memory.  Lawson's  statement  as  to  that  conversation 
is  a  fabrication  and  falsehood  out  of  the  whole  cloth.  Conyers  was 
already  at  work  on  the  range  when  I  took  charge  of  it,  and  continued 
to  work  there  under  me  every  day  until  it  was  completed. 

W.  J.  Mayfield. 

Sworn  and  subscribed  to  before  me  this  December  30,  1908. 

Jno.  t.  Robertson, 
Clerk  Walton  Superior  Court. 

Then,  I  have  the  testimony  here  of  a  man  by  the  name  of  John 
Blassingame : 
State  of  Georgia,  County  of  Walton: 

In  person  appeared  before  me,  John  Blassingame,  who,  being  duly 
Sworn,  deposes  and  says:  I  am  at  present  and  was  on  May  6,  1908, 
the  proprietor  of  a  pressing  club  in  the  city  of  Monroe,  Ga. ;  that  I 
was  present  when  William  Lawson,  the  colored  detective,  was  intro- 
duced at  my  place  to  Boyd  (Buddie)  Conyers.  It  is  not  true,  as 
stated  by  him  as  published  in  the  Congressional  Record  on  page  191, 
thai  he  was  introduced  to  Conyers  as  an  "old  soldier."  lie  was  intro- 
duced or  introduced  himself  to  Conyers  as  traveling  with  and  a  helper 
to  a  hat  drummer.  I  further  swear  that  1  was  present  on  the  occasion 
when  Lawson  says  that  he  offered  Conyers  liquor  in  my  place  of  busi- 
ness, and  that  his  statemont  to  that  effect  is  nut  true.  1  further  swear 
Hint  I  went  on  the  negro  excursion  to  Gainesville  on  the  morning  of 
June  1~>,  and  that  Boyd  Conyers  did  not  go  on  that  excursion.  The  ex- 
cursion train  left  Monroe  about  7  o'clock  in  the  morning  and  did  not 
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return  until   about  0  o'clock   that  nl?ht.  and  that  Conyers  was  not  oa 
the  train  either  on  Ita  departure  or  return, 

John  BussiNGAUS. 
Sworn  and  subscribed  to  before  me  December  31,  1908. 

.1.    B.  Ia\vi:i:m ■!■:. 
Notary  Public,  Ex  Officio  Justice  of  tin    Peace, 

Walton  County,  Qa. 

-    that  that  story  Is  a  lie. 

Then.  o.  J.  Adams,  who  is  also  a  white  man  and  clerk  in  the 

[M.st  ..nice,  testifies : 

SlATE  of  Geobgia,  Count'/  of  Walton: 

Personally  appeared  before  me,  O.  J.  Adams,  who  being  duly  sworn, 
deposes  and  says  : 

On  the  morning  at  Jane  15,  1908,  I  began  mv  duties  as  clerk  of  the 
aster  in   tbi  tfonroe,  Ga.,  which  position   !   stfll  till 

ae   present    time,     l    know    Boyd    (Buddie)    Conyers   personally.     I 
know  of  my  own  personal  knowledge  thai   he  did  not  go  on    I 

to  Oainesvilh   on  the  morning  of  thai  date,  b  ■  worked 

in  the  post-office  until  11  or  12  o'clock  that  morning,  giving  the  offl 

l   cleaning  op,   washing  the   windows,   etc.  -  ursion   went 

rly    in   the  morning   and   he  was   working   in   the   office   as  above 

stated   several   hours  after   it   had   left   here.     I   know   that    /   can   not 

\ly  be  mistaken  as  to  what  I  have  above  •         I       ■  the  reason  that 

it  was  iiic  d*<  fan  work  as  a  clerk  in  W»<   post-of, 

o.  .r.  aiums. 
■  I'll  and  subscribed  to  before  me,  nn  office  Id  stale,  duly  au- 

thorized by  law  to  administer  oaths.     January   l.  1909. 

.!.  O.  Lawbbwce, 
Xotary  Public,  Ex  Officio  Justice  of  the   Piece, 

Melton    i  ffa. 

Now  here,  in  order  that  Senators  may  know  what  kind  of 
methods  are  resorted  to  to  gel  testimony,  let  me  t  ■  fol- 

lowing affidavit  from  Frederick  1 ».  McGarity.    He  is  the  as 
cashier  of  the  leading  bank  in  Monroe,  a  white  man. 

tk,  Walton  County: 
In     person    appeared    before    me    Fred    r».    McGarity,    white,    who. 
dulj    sworn,   i  id  said   thai    on   the   night  of   No- 

■  3      1908,    and    immediately    after    supper,    a  nan    who 

red   at   the  hotel   where   I   boarded   introduced   ' 
A.   //  ._    previously  learned   that    I    was  a  notary  public, 

and  requested  me  to  go  with  him  to  the  house  of  one  Lewis  A 

ed,   for   the   !  ting  an   affidavit.      I   went   with    him, 

i  only   a   few   hundn  .   not    knowing  the  nature   of  the 

business.     When  we  reacbi  d  I 

.  >,  who  then  requested  Ander- 
son   •  I    wbal    he   had    toM    him    that     Boyd     (B  Conyers 
»out    the    Brownsville    raid.      Anderson,    who    Is   an   old 
man.  vehemently  denied   having   told    I                      thing  ab 
said    that    Conyers'a    name    had    never   been    mentioned    between    them 

■  :ie  tune,   and   that  was  on  on :casion   when  Conyers   passed  by 

and    Lawson    asked    him    if    that    was   Cor  ad    he   told    him    yes. 

Anderson   further  stated   thai   he  had  had  no  talk  with  Conyers;  that 

he  had  only  spoken  to  him  one  time,  and  then  only  I  howdy;" 

had   nothing  to  do  with  i  •«."     Lav   on  in- 

•  II  making  an  affidavit   that   i  nittt  d   to 

him  that  he  knew  a  g  tl  more  ;,i i  the  shooting  at   Brownsville 

than  he  bad  told.     Lawson   Insisted  tbal   And  Id   him   i 

%.       Andersoi 
i  I  got    bis   Bible   and   placi  d   I 

i  denied   that   In    had  ever  made  any  such  si 
or   that    be   bad   ever   bad   any   conversation    with   G 

er    in   any   way.   nr    1  ipon,   or   stating    that 

Cod   would   Btrike  him   dead   if  he  was   telling  \  I 

making   such    statemenl    to    Lawson   and    i  | 

affidavit.     .Mr.    Baldwin   and    I   then   went    to 

*     Edwin  i  -keii  Conyers  if  he  knew  Lawson  I 

that  I  him  when  he  saw  him.     Baldwin  asked  him  If  be  w<  i 

Inesville.      i  en  d    thai 

Baldwin   told   bim   that    Lawson   Bald   he  went   and   madi    a   confi 
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to  him  on  the  trip  in  the  presence  of  Lonzo  Ilonnon.  and  that  ho, 
Baldwin,    had    Hennon's    affidavit    in    hi*    pocket    showing    this    to    be 

true.  Conyers  replied  that  he  could  not  help  what  he  had;  that  it 
was  not  ti-uc:  thai  he  did  not  go  on  the  Gainesville  excursion  and 
had  made  no  confession  to  Lawson  or  to  anyone  else.  Baldwin  then 
asked  Conyers  how  many  men  were  arrested  after  the  shooting.  Con- 
yers rold  him  13.  Baldwin  asked  him  to  give  him  the  names  of 
thow?  arrested,  and  Conyers  did  so.  He  asked  Conyers  if  he  was 
arrested,  and  Conyers  said  no.  He  asked  Conyers  who  sent  for  him 
when  he  went  to  Washington.  Conyers  told  him  D.  51.  Ransdell, 
Sergeant-at-Arms  United  States  Senate.  He  then  asked  him  how 
much  he  got  per  day  and  how  much  expense  money,  etc.  Conyers 
told  him,  but  I  do  not  remember  the  exact  amount. 

I  was  present  during  all  of  the  conversation  and  heard  it  all.  Con- 
yers positively  denied  knowing  anything  about  the  shooting,  stating 
that  he  was  asleep  at  the  time  the  shooting  took  place.  Conyers  said 
nothing  that  would  tend  in  any  way  to  show  that  he  had  anything  to 
do  with  the  shooting,  or  that  he  knew  anything  about  who  did  it.  I 
am  assistant  to  the  cashier  in  the  Bank  of  Monroe. 

Fred  D.  McGabkity. 

Sworn  and  subscribed  to  before  me  January  4,  190S. 

J.  o.  Lawrence, 
Notary  Public  and  ex  officio  Justice  of  the  Peace, 

Walton  County,  On. 

Then,  here  is  the  affidavit  signed  and  sworn  to  by  G.  W.  Giles, 

who  was  one  of  the  parties  in  charge  of  the  excursion  to  Gaines- 
ville: 
State  of  Georgia,  Walton  County: 

In  person  appeared  before  me  G.  Wes  Giles,  who  being  duly  sworn, 
deposes  and  says:  That  on  Monday  morning,  June  8,  se  iral  of  us  left 
Monroe  and  went  out  to  grade  the  target  range,  about  ::  miles  our 
from  town.  Boyd  Conyers  was  one  of  the  party.  We  were  working 
under  Mr.  W.  J.  Mayfield.  and  we  went  out  in  the  wagon  with  him. 
We  left  town  about  6  o'clock  or  sunup  that  morning  and  did  not  return 
to  town  until  dark  that  evening.  I  know  of  my  own  knowledge  that 
William  Lawson  did  not  have  any  conversation  with  Conyers  between 
8  and  9  o'clock  that  morning  in  Monroe,  as  stated  by  Lawson.  for  the 
reason  that  I  was  at  work  with  Conyers,  3  miles  from  Monroe  from 
sunup  in  the  morning  until  after  sundown  in  the  evening,  and  Con- 
yers did  not  go  to  town  during  the  day. 

1  further  swear  that  /  teas  one  <>f  the  parties-  in  charge  of  the  excur- 
sion to  Gainesville  on  .Tune  15.  I  was  in  charge  of  the  refreshment 
car.  I  tried  to  get  Conyers  to  go  on  the  excursion,  but  he  told  me  that 
In  hail  a  family  to  keep  up  and  would  have  to  work.  I  know  of  my 
own  knowledge  thai  Conyers  did  not  go  on  that  excursion.  The  excur- 
sion train  left  Monroe  about  7  o'clock  in  the  morning  and  returned 
about  !i  o'clock  thai    night. 

g.  w.  Giles. 

Georgia,  Walton  County,  sworn  and  subscribed  to  before  me  January 
4,    1909. 

J.  O.  Lawrence, 
Notary  Public,  ex  officio  Justict  of  tin   l'i  *:•  <  . 

Walton   County,  Ga. 

Now,  here  follows  a  statement  made  by  the  captain  of  the 
national  guard  company,  who  is  the  cashier  of  the  bank;  not 
sworn  to.    It  reads  as  follows: 

Monroe.,  G.\..  December  „•/.  1908. 
To  whom  it  man  concern: 

This  is  to  certify  that  I  have  known  Boyd  Conyers  for  twelve  to 
fifteen  years,  during  the  most  of  which  time  lie  has  resided  here.  lie 
lias  been  in  toy  employ  :i  number  of  times,  and  during  the  past  year 
be  lias  been  janitor  tor  the  Walton  Guards,  Company  It.  Second  In- 
fantry, National  Guard  of  Georgia,  of  which  I  am  captain.  1  secured 
him  for  this  position  mi  account  of  his  experience  in  military  service, 
Which  made  him  efficient  in  the  matter  of  care  of  military  property.  I 
have  always  found  "Buddie,"  as  he  is  known  in  Monroe,  to  be  honest,  re- 
liable, and  trustworthy.  1  have  talked  with  him  a  number  of  times 
abejt  the  Brownsville  trouble,  and  he  has  always  told  me  the  same 
story,  to  -Ail.  that  he  had  no  part  in  the  shooting,  ami  did  not  know 
anyone  who  did:  that  be  was  on  guard  duty:  and  lliat  he  was  asleep 
at  the  time  the  difficulty  occurred.  From  my  knowledgi  of  him,  1  do 
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not  thin!:  he  would  have  taken  part  in  $uek  nil  affair,  for  he  !■■ 

■  Hi,    reputation  of  being  <i  </""'•  peaceful,  and  lau  ab 

When  the  report   became  currenl   In  Milium'  that  be  bad  confe I  to  .1 

detective  that  he  took  part  In  the  Brownsville  Bhootlng,  he  was  very 
much  exercised  over  It,  and  came  to  nit>  and  Insisted  thai  be  bad  made 
do  such  confession,  and  I  was  Impressed  with  bis  sincerity  In  the 
matter. 

Respectfully,  kt  B.   m.h.i.ky. 

Now,   Mr.   President,   I  hazard  nothing  in  Baying  thai    this 
testimony  will  prove  sufficient  to  firmly  establish  in  the  minds 
of  all  honesl  men — I  have  gotten  so  thai  1  rather  like  to  use  thai 
word  myself — to  firmly  establish  In  the  minds  of  all  "hoi 
men,  from  one  end  of  this  land  to  the  other,  not  only  thai  the 

its  Of  these  so-called  "del  .  '  in  SO  far  ft8  they  atl 

show   eonfes  and    Incriminating   statements   made    by 

Conyers,  are  base  fabrications,  without  any  truth  whatever  on 
which  to  rest,  hut  that  the  whole  work  in  which  they  have  been 
engaged  is  the  result  of  a  plot  and  a  conspiracy  blacker  and 

■  damnable  than  anything  that  lias  been  charged  against 
the  soldiers  themselves,  even  it"  Hie  worst  thai  lias  been  said 
should  prove  to  he  the  truth:  for,  atrocious  and  indefensib 

is  the  crime  of  murder,  more  atrocious  and  more  indefensible 
still    is   a    cold,    scheming,   calculating   plot   and   conspiracy    to 
n  the  crime  of  murder  upon  an  innocent  man. 

The  VICE-PRESIDENT.  The  hour  of  l>  o'clock  having  ar- 
rived the  Chair  lays  before  the  Senate  the  unfinished  business, 
which  will  he  stated  by  the  Secretary. 

Secbetaby.  a  hill  (S.  GTS4)  to  establish  postal  savings 
hanks  for  depositing  savings  at  Interest  with  the  9  CUrity  of  the 
<;••  eminent  for  repayment  thereof,  and  for  other  purpose -s. 

Mr.  GARTER,     I  ask  unanimous  consent  that  the  unfinished 
mess  be  temporarily  laid  aside. 

The   VICE-PRESIDENT.     The   Senator   from   Montana    asks 
unanimous  consent  that  the  unfinished  business  be  temporarily 
laid  aside.     Without  objection,  it  is  so  ordered.     The   - 
from  1  Miio  will  proceed. 

Mr.  FORAKER.  If  Senators  could  but  see  Boyd  Cony* 
as  I  recall  him  when  he  appeared  upon  the  witness  stand,  a 
young  man.  a  mere  lad,  who  was  serving  his  firsl  enlistment, 
who  had  been  a  member  of  the  battalion  only  one  year,  who  is 
spoken  of  by  Herbert  J.  Browne  in  his  report  as  a  recruit, 
and  who  was  doubtless  regarded  by  the  older  soldiers  of  the 
battalion  as  a  mere  recruit  for  so  would  one  appe 
dier  of  twenty  or  twenty-five  years'  service  who  was  serv- 
ing in  the  firsl  year  of  his  first  enlistment— if  Senators  could 
hut  see  his  frank,  open,  manly  face  and  manner  as  he  testified, 
manifestly  anxious  to  tell  the  truth  and  the  whole  truth, 
withholding  nothing  whatever,  they  would  conclude  with  me 
that  he  was  the  lasl  man  to  be  thought  of  as  capable  of  the 
plotting  of  a  conspiracy  In  which  he  was  to  Involve  his  older 
and  more  Influential  comrades— a  conspiracy  that  involved  the 
most  serious  violation  of  every  duty  as  a  Boldier,  not  only  for 
himself,   but  for  everybody  else  connected   with   the  1 

Senators   could   only    see    what    I    see     as    I    now    recall    him,    it 
would  not  require  any  word  of  argument  or  of  testimony  from 
anybody  bo  ahow  the  utter  wickedness  of  these  chai 
him. 

According  to  the  citizens  of  Monroe.  Qa.,  who  have  known 
him  all  his  life,  he  is  a   man  with  a  hla less  record,  enjoy- 
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ing  the  confidence  and  respect  of  every  white  man.  as  well  as 
every  colored  man  in  that  community,  and  this,  according  to 
their  testimony,  was  true  of  him  not  only  before  his  enlistment, 
but  is  true  of  him  since  his  return  from  the  army.  Is  it  pos- 
sible that  in  one  short  year  in  the  service  under  strict  discipline 
he  turned  to  be  such  a  desperado  as  Mr.  Browne  and  his  fellow- 
conspirators  would  have  us  believe;  and  then  instantly  turned 
back  again  to  his  former  self  when  he  was  turned  out  of  the 
service?     If  he  thus  turned  criminal,  why  did  he  do  it? 

Thorp  is  not  one  word  of  testimony  to  show  that  either  he  or 
any  member  of  Company  B  had  the  slightest  trouble  with  any  cit- 
izen of  Brownsville.  On  the  contrary,  the  testimony  is  unci  intra - 
dieted  and  conclusive  that  no  member  of  that  battalion  had  any 
trouble  with  the  citizens  of  Brownsville,  except  only  three  or 
four  men  of  Company  C ;  and  it  was  on  account  of  these 
troubles  of  men  belonging  to  Company  C,  coupled  with  the 
fact  that  Company  C  had  trouble  about  opening  its  gun  racks, 
and  on  account  of  the  delay  so  occasioned — they  were  violently 
broken  open — that  Major  Blocksom  intimates  in  his  report  that 
members  of  Company  C  probably  planned  the  raid  and  executed 
it.  That  was  the  only  company  that  had  any  provocation  to 
do  anything  of  the  kind.  But  the  testimony  before  the  Senate 
committee  showed  that  it  was  impossible  for  anybody  connected 
with  Company  C  to  have  participated  in  the  raid,  and  all  pre- 
tence of  charging  Company  C  with  such  responsibility  has  been 
long  since  abandoned. 

I  will  not  review  the  testimony  here,  but  simply  content  my- 
self with  a  reference  to  former  speeches  in  the  Senate  in  which 
I  have  called  attention  to  the  evidence  on  this  point. 

ELMER    BROWX. 

Now  I  come  to  another  soldier,  Elmer  Brown. 

Mr.  Herbert  J.  Browne  states  in  his  report  that  Elmer  Brown, 
of  Company  B,  who  slept  in  the  corral,  furnished  him  "  a  list 
of  suspects" — eight  names  in  all. 

Elmer  Brown  unqualifiedly  denies  that  he  ever  made  any  such 
statement  to  Mr.  Browne  or  anybody  else.     He  makes  the  fol- 
lowing affidavit : 
District  op  Columbia, 

City  of  Washington,  ss: 

AFFIDAVIT   OF    ELMER   BROWN'. 

Elmer  Brown,  being  first  duly  sworn,  says  that  he  was  a  member  of 
Company  B,  Twenty-fifth  U.  S.  Infantry,  and  that  he  was  discharged 
from  that  company  without  honor  at  El  Reno  in  November,  1906;  thai 
he  was  in  Brownsville  at  the  time  the  shooting  affray  occurred,  August 
13-14,  on  account  of  which  the  soldiers  were  discharged  ;  that  he  was 
at  that  time,  and  had  been  for  two  years  prior  thereto,  on  special  de- 
tailed duty,  taking  care  of  the  horses  of  Major  Penrose,  and  acting  as 
Ids  mounted  orderly  on  practice  marches  and  on  other  occasions  when 
the  Major  rode. 

That  on  the  nighl  of  the  shooting  he  was  sleeping  in  the  private 
stable  in  winch  the  horses  of  Major  Penrose  were  kept,  which  stable 
was  situated  in  what  was  known  as  the  "corral."  about  six  or  seven 
hundred  yards  from  the  barracks  in  which  t lie  men  were  quartered. 

Back  in  the  rear  part  of  the  reservation. 

Affiant  further  says  that  he  was  asleep  when  the  firing  occurred 
and  did  not  know  anything  about  it  until  he  was  awakened  by  Alfred 
Williams  and  told  of  it.  Affiant  further  says  that  lie  lias  testified 
fully  before  the  Senate  committee  and  >m  other  occasions  that  he  has 
no  knowledge  whatever  as  to  who  did  the  Shooting;  neither  does  he 
know  of  any  one  belonging  to  either  of  the  companies  who  has  any 
knowledge  or  who  has  ever  at  any  time  withheld  any  knowledge  with 
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arePateolute1t0i^hf  V8  s,atomon,s  °"  these  P°,nta  :,s  heretofore  made 
Affiant  further  says  sin,.,  lasl  Augusl  he  bas  been  employed  as  -i 
rer  clean  tog  steam  presses  al  the  Bureau  of  Engraving  and  Print 
tog:  that  while  he  was  so  employed  there,  some  time  during  the  month 
of  July Mast,  a  gentleman  mil,,!  upon  1,1m,.  who  said  be  wanted  to 
talk  wuli  inn  abou  the  Brownsville  matter.  Affianl  asked  whether  be 
was  an  officer  oi  tin-  army,  and  the  man  replied  thai  be  was  not  .„ 
officer,  but  that  be  was  connected  with  the  army.  lie  said  he  had  been 
sent  to  affiant  by  Judge-Advocate-General  Davis.  Later  affiant  called 
upon  Judge-Advocate-Genera]  Davis  and  asked  him  whether  be  hid  v,.„ 
Bucb  a  man  to  him,  and  the  Judge  Ldvocate-G  neral  mid  him  yes  he 
bad  sent  a  Mr  Browne  to  him.  in  this  way  affiant  learned  the  name 
ol  the  party  who  thus  called  upon  him.  ame 

This  party  told  atiia.it  that  in-  was  trying  (o  get  information  that 
would  enable  the  Presidenl  to  restore  the  mm,  to  the  army  and  that 
he  wanted  affianl   to  tell   him   ,  |   the  shooting,  and  all  he  knew 

about  it.  Affiant  told  him  he  had  no  knowledge  on  the  subject,  and 
that  his  testimony  a.  theretofore  given  was  full  and  complete  and 
truthful.  Mr.  Browne  thereupon  told  him  that  if  he  would  teU  who 
•l"1  '.'"'  shooting  and  |   it.  ho  would  take  affiant's  name  to  toe 

President   and  the   Presidenl   would  reinstate  him  in  the  army 

Affianl   furthi      ■        -   that    Browne  talked  over  the  matter  at  erear 
length,  saying  among  other  things  that  the  shooting  was  done  bv  n 
belonging  to  P.  Company.     He  said  they  had  found  that  out    and        , 

Umt'^r'kmVa  V    R6id'    Wh°    "**    «■"■»*    °f    ^^ 

^afr^^dfi%WIf  £  ftfi  aoSf  *&&?&  PrfntW 

second  time.  Al  this  time  he  had  with  him  a  group  photogranh i  erf ^the 
baseball  club  belonging  to  Company  B.  II..  asfed  ail  ant  he  names  of 
all  these  men  shown  m  the  group,  and  put  the  names  down  as  affiant 
gave  thorn,  on  a  piece  of  paper.  Ho  had  with  him.  also?  the  roll  of  the 
company,  and  called  off  each  man's  name  in  turn  and  asked  afflan? 
about  it  Affiant  answered  his  questions  as  well  as  he  could  hnt 
affiant  told  him  if  he  wanted  the 'records  af  the  men  he  should  go  to 

a'h;i,llaeo,:h1^;;!n7?1,,i;1Uiat  thCy  C°U,d  hSal«  cbereVeSrM 

At    no   time  and   in  no   way  did  affiant  admit  to  Browne    or   has   he 

ever  admitted  to  anybody  else,  that  he  or  anvho.lv  connected  witt  the 

battalion  had  done  the  shooting,  and  he  insisted  in  all  his  answers  to 

did  thoJx-,,^ll0Hr,^  evorybody  o,s°- a**  ne " ■■■■-■ '-"  tooTwho 

i  it  ,  snooting,  lie  was  not  present  in  the  barracks  that  night  nor 
with  his  company  until  the  shooting  was  all  over  and  affiant  has  nn 
knowledge  what  opt  what  he'  has  heretofore  testified  about 

Affiant   denies    unqualifiedly   that  ,    Browne   or   that   he   Ins 

ro,',-IVOU':  any  list  of  sulpectsras  stated  by  Bro 

Wh    "'omL8?0^"  in  ,,;"  Congressional  I:.:.., a,,  of  December  14    1908 
What  affiant  refers  to  as  appearing  to  that  report  is  the  following- 

UU^Sf£  B,  who  slept  to  ?he  corral?  rurffll- the 

Sgr  T^-i  «rfw 

Tsraa  atasra 

■i%"il  "  y  wanted  to.     He  did  not 
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montion  in  this  conversation,  or  ever  at  any  time  in  any  of  his  conver- 
sations with  affiant,  the  name  of  Boyd  Conyers. 

He  then  stated  that  in  about  a  month  or  six  weeks  the  President 
would  be  able  to  put  half  to  two-thirds  of  the  men  back  in  the  army, 
and  that  if  affiant  wanted  to  get  back  in  the  army  he  must  tell  all  he 

Thereupon  affiant  appealed  to  him  to  arrange  it  so  he  (affiant)  could 
himself  go  and  see  the  President  and  prove  his  innocence. 

Does  that  sovmd  like  the  talk  of  a  guilty  man?  This  poor 
soldier  appealing  to  this  man  who  thus  goes  to  him  as  the 
President's  representative,  that  he  may  be  allowed  to  go  in 
person  directly  to  the  President  and  state  in  his  own  way  his 
ease,  not  doubting  he  could  prove  to  the  satisfaction  of  the 
President  that  he  was  innocent,  for  he  felt  that  if  he  could  talk 
to  the  President  he  could  satisfy  him  that  he  was  not  guilty 
either  of  participating  in  the  shooting  or  of  keeping  any  knowl- 
edge of  it  from  anybody.  But  affiant  was  told  by  I'.rowne 
that  it  would  be  impossible  for  him  to  see  the  President,  for  if 
the  President  should  act  on  his  case  alone— if  he  should  see 
affiant  and  let  him  go  back  in  the  army — he  would  bave  to  see 
every  other  man  and  let  him  go  back;  that  P>rowne  would  see 
the  President  for  affiant,  and  that  affiant  would  have  to  tell  him 
about  it. 

The  President  could  not  be  reached  except  through  his  repre- 
sentative. 

Affiant  replied  that  he  had  no  knowledge  whatever  on  the  subject  that 
he  could  give  Browne.  Affiant  asked  Browne  whether  be  wanted  bim  to 
commit  perjury.  Browne  said  no,  he  did  not  want  bim  to  commit  per- 
jury, but  he  wanted  him  to«te!l  about  it:  and  affiant  then  told  him  i 
he  'had  told  all  be  knew  about  it,  which  was  nothing.  Thereupon 
Browne  left  and  affiant  has  not  since  seen  him. 

Elmer  Buowx. 
District  of  Columbia,  City  of  'Washington,  ss: 

Before  me.  Edgar  L.  Cornelius,  a  notary  public  in  and  for  the  city  of 
Washington.  District  of  Columbia,  personally  appeared  the  above-named 
affiant.  Elmer  Brown,  and  made  oath  to  the  statement  contained  in  the 
foregoing  affidavit. 

rSEAL]  Edgak  L.  Cokxelius. 

_\  otary  Public. 

Januakt  7,  190.9. 

Elmer  P.iown  also  testified  be1Y.ro  the  Senate  committee.  He 
was  an  older  soldier.  At  the  time  of  this  affray  lie  was  serv- 
ing his  sixth  enlistment.  The  official  record  of  this  soldier  as 
furnished  by  the  War  Department  is  as  follosws: 

Enlisted  May  18,  1892;  was  honorably  discharged  as  a  private  ,,f 
Troop  l.  Tenth  Cavalry.  August  17.  1895,  upon  bis  own  request,  at  the 
expiration  of  three  years  and  three  months'  service,  he  having  enlisted 
for  live  rears;  character  excellent-  ,  .  _ 

Reenlisted  November  2,  1895;  was  discharged  as  a  private  of  <  om- 
panv  B,  Twenty-firth  infantry,  November  1.  1898,  on  expiration  "f  u'rm 
of*  enlistments  character  very  good. 

Bee  ^oveml    v  2,  1898;  was  discharged  as  a  corporal  ot  <  om- 

panv  I.  Twenty-fifth  infantry.  November  l,  1901,  on  expiration  ol  term 
of  enlistment  ;  character  excellent. 

Reenlisted  November  7,  1901  ;  was  honorably  discharged  as  a  cor- 
poral ..i"  Company  r>,  Twenty-filth  Infantry.  November  26,  1902,  m  con- 
nection with  the  reduction  of  the  army:  character  excel!. 

Reenli  ted   February  25,   1903;  was  discharged   as  a  private  of  Com- 

,,\  B,  Twenty-fifth  Infantry,  February  ^4.  1907,  ou  expiration  of 
term  of  enlistmenl  ;  character  excellent. 

Reenlisted  February  25,  1906;  was  discharged  without  honor  as  a 
private  ..f  Company  B,  Twenty  tilth  Infantry,  November  22,  1906. 

it  is  Impossible  for  bim  to  reach  the  President,  who  <>rdeied 
that  disgrace  to  be  pm  upon  him,  except  only  through  this  man 
Herbert  .1.  I'.rowne. 
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Upon  this  record  alone  every  presumption  is  in  favor  of 
Elmer  Brown  as  againsl  Herberl  .1.  Browne.  Bui  we  are  not 
without  evidence  as  to  who  Elmer  Brown  was.  The  evidence 
shows  thai  al  the  time  of  this  shooting  affray  he  was.  and  bad 
been  for  two  years,  on  detailed  service,  taking  care  of  t lie 
horses  of  Major  Penrose  and  acting  as  his  orderly.  Major 
Penrose  testifies  thai  be  was  a  trusty,  faithful  man  in  whom  lie 
had  entire  confidence  and  upon  whom  be  thoroughly  relied. 
.\<>!  a  breath  of  suspicion  or  charge  lias  ever  been  made  against 
him  until  new. 

Everj  member  of  the  Military  Affairs  Committee  who  can 
recall  him  as  he  appeared  on  the  witness  stand  will  know  with- 
out citing  his  record  and  without  any  argument  in  his  behalf 
thai  what  Herberl  J.  Browne  has  said  of  him  is  an  untruthful 
libel,  withoul  any  excuse  whatever.  If  the  President  would 
only  granl  the  pathetic  appeal  of  this  veteran  soldier  of  the 
Republic  and  give  him  a  chance  to  be  heard,  he  would  be  in 
better  company  and  in  better  business  than  he  is  when  Listening 
to  his  scheming  traducer,  and  if  happily  he  should  be  moved 
to  do  him  justice,  the  art  would  add  lienor  to  his  distinguished 
career  and  gladden  his  heart  for  all  lime  to  come. 

And  so  1  might  go  on  as  to  each  and  every  other  man  who 
is  attacked  by  Herberl  J.  Browne  and  his  fellow-conspirators, 
with  the  same  result  as  to  each,  but  it  is  unnecessary. 

Falsua  in  uno,  falsus  in  omnibus. 

Especially  should  that  maxim  apply  where  it  is  shown  that 
the  greal  vital  proposition  upon  wldch  the  whole  report  rests, 
that  Boyd  Conyers  made  a  confession,  is  a  lie  out  of  whole 
cloth,  without  anything  whatever  in  all  the  realm  of  truth  on 
which  to  base  It  and  without  any  explanation,  except  only 
that  the  men  who  were  put  at  this  iniquitous  and  unholy  work 
were  anxious  to  make  a  report  that  would  secure  their  reten- 
tion in  the  employment  that  had  been  given  them.  It  was  vital 
to  the  continuance  of  their  relations  to  the  Treasury  that  they 
should  appear  to  lie  making  progress. 

It   is   impossible   to   find   language   with   which   to   fittingly 
characterize   such   a    procedure   as    this   detective   business   has 
from  its  incipiency  down  to  the  monstrous  stages  it  has 
bed. 

It  is  atrocious,  revolting,  shocking  to  every  sense  of  fairr 
justice,  and  even  common  decency:  and  yd.  bad  as  it   k  it  is 
no  worse  than  what  usually  occurs  when  hired  detectives  are 
employed  to  -work  up  cases."    The  reports  are  full  of  such 
ments  as  the  following,  viz: 

A   man  who  will  <!  ely   Ingratiate  himself  into   tl 

r.f  another,   for   the   purpose   of   betraying   thai    confidence,   ami   while 
with  words  of  friendship  upon  his  lips  ho  Is  seeking  by  every  means 
-  power  to  obtain  an  admission  which  can  be  tortured  into  a  con- 

ii  of  guilt  Which   ho  may   blazon   to  the  world  as  a   means   t"  accom- 
plish the  downfall  of  one  for  whom  ho  profes  i    friendship, 
nol   be  p — — i  of  a  very  high  -               honor  or  of  moral  obligation. 
Hence  the  law  looks  with  suspicion  <>n  the  testimony  of  such  witn 
and    ill.'   jury   should    ho   specially    Instructed    that    in    weighing   their 

testimony  greater  care  Is  to  i serclsed  than  in 

wholly  disinterested.      (30  Northwestern,  628.) 

While   iii.;.'  may   be   nothing  in   the  conduct  of  a  hired   private  de- 
tective   to    warrant    superlative    denunciation,    his    testimony    should 
undoubtedly  be  scrutinized  with  caution,  as  thai   of  a   i 
'riic  acts  of  a  detective  may  be  "so  v. .id  ol  decency,  so  utterly  i 
ii  notions  of  bow  an  honorable  man  should 
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that  a  court  will  disregard  his  testimony  entirely.      (74  Fed.,  235;   187 
N.  Y..   160.) 

I  think  that  fits  the  case. 

A  super-serviceable  detective  is  very  apt  to  discover  in  his  eagerness 
In  Illustrate  his  fidelity  to  a  self-imposed  master  what  he  seeks.  (92 
Federal,   774.) 

When  a  man  sets  up  as  a  hired  discoverer  of  supposed  delinquencies, 
when  the  amount  of  his  pay  depends  upon  the  extent  of  his  employ- 
nn-nt  and  the  extent  of  his  employment  depends  upon  the  discoveries 
he  is  able  to  make,  then  that  man  becomes  a  most  dangerous  instru- 
ment. (Sopwith  v.  Sopwith,  4  S.  W.,  Tr.,  p.  243,  quoted  in  70  111., 
818.) 

A  person  who  would  engage  himself  for  hire  to  spy  out  affairs  of 
that  kind  and  make  proof  of  them  is  entitled  to  no  credit  whatever. 
(10  Pac.   Rep..   282.) 

Detectives  are  employed  to  get  evidence,  and  th«y  always  get  it; 
many  times,  however,  without  any  facts  whatever  to  sustain  it.  which 
is  the  reason  of  the  suspicion  necessarily  attaching  to  this  class  of 
te-timony.      (34    N.    Y.   App.   Div.,    *60:) 

A  person  employed  for  money  to  discover  evidence  to  establish  any 
fact  is  eager  to  attain  his  object,  and  whether  such  be  the  arrangement 
in  fact  or  not  he  is  very  likely  to  believe,  especially  in  a  case  like  this, 
where  his  employer  has  the  deepest  interest  in  his  success,  that  his 
reward  will  to  a  verv  large  extent  depend  upon  the  success  of  his 
efforts.      (39  N.  J.  Eq.,  148.) 

I  might  quote  a  hundred  others  just  as  pertinent,  but  time 

forbids  it. 

EMPLOYMENT   OF  DETECTIVES. 

But  there  is  anothes  feature  that  needs  attention.  It  appears 
from  the  answer  of  the  Secretary  of  War  that  contracts  were 
entered  into  between  Herbert  J.  Browne  and  William  G.  Bald- 
win, on  the  oue  part,  and  the  Secretary  of  War,  on  the  other 
part,  representing  the  United  States,  whereby  Browne  and  Bald- 
win were  engaged  to  employ  detectives  to  secure  from  the  men 
testimony  that  would  lead  to  the  identification  of  the  partici- 
pators in  the  shooting  affray. 

It  appears  from  the  ''confidential"  letter  of  Mr.  Taft,  then 
Secretary  of  War,  to  the  President,  dated  April  10. 1308,  that  Mr. 
Browne  was  known  to  him  as  a  "  journalist  of  considerable 
experience,"  and  that  W.  G.  Baldwin  "  was  the  head  of  a  large 
detective  agency  at  Roanoke,  Va.,  serving  the  three  great  rail- 
ways that  passed  through  that  town." 

He  further  says: 

I  have  talked  with  Mr.  Baldwin  and  with  Mr.  Browne,  and  they  think 
that  unless  within  thirty  days  the  prospects  of  success  are  brij 
would  be  useless  to  continue'  the  investigation  further.  If,  however, 
their  clews  are  found  as  they  expect  to  find  them  through  the  use  of  the 
large  force  of  detectives  in  the  employ  of  Mr.  Baldwin,  then  thirty  days 
further  may  be  needed  in  order  to  render  the  proof  satisfactory. 

In  other  words,  it  clearly  appears  that  it  was  known  at  the 
time  when  the  contract  of  April  16,  1908,  was  entered  into  be- 
•ii  Browne  and  Baldwin  on  the  one  hand  and  the  Secretary 
of  War  on  the  other,  that  the  Secretary  of  War,  as  the  head  of 
the  War  Department,  acting  on  behalf  of  the  Government,  was 
employing  a  detective  agency  with  the  expectation  that  "  a  large 
force  of  detectives"  in  the  employment  of  .Mr.  Baldwin,  chief 
of  the  agency,  would  be  put  to  work  to  pursue  these  men  with  a 
view  to  securing  from  them  the  much  desired  testimony. 

We  are  further  told  in  this  report* from  the  present  Secretary 
of  War  that  there  were  three  of  these  contracts;  eacfi  providing 
for  an  expenditure  of  $5,000,  or  an  aggregate  of  $15,000,  and 

that   all    the   money   so   contracted    to    he   (aid    has  heen    paid  in 

accordance  with  these  contracts. 
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We  are  farther  Informed  thai  this  money  has  been  paid  »>nt 
of  an  appropriation  of  $3,000,000,  made  by  the  deficiency  acl  of 
March  ."..  1899,  the  language  of  which  appropriation  is  as  fol- 
lows : 

For  emergency  fund  to  meet  m>t.  constantly  aris- 
ing, i"  i ipended  al  the  discretion  <a   the  President,  $3,000,000. 

This  appropriation  Senators  will  kindly  oote  with  care — is 
found  under  the  general  subhead  "War  Department,"  and  un- 
der the  special  subhead  of  "Military  establishment — Contin- 
gencies of  Hi"  army."  ii  was  for  no  other  kind  of  contin- 
gencies but  "contingencies  of  the  army.'"  I  have  looked  it  up, 
i>iii  I  did  nut  gel  it  in  time  t>>  embody  it  in  this  manuscript, 
and  I  found  that  the  appropriation  was  made  upon  the  request 
of  the  Secretary  of  War  and  for  the  use  of  the  department. 
Therefore,  baving  been  so  made,  baving  been  so  put  down  in 
the  statute  under  "War  Department,"  "Military  establish- 
ment— Contingencies  of  the  army,"  it  was  clearly  an  appropria- 
tion made  i>y  Congress  under  its  constitutional  power  i"  "  sup- 
porl  "  the  army,  and  not  under  or  by  virtue  of  any  other  power 
whatever. 

h  will  probably  be  surprising  information  to  the  Appropria- 
tions Committe< — and  I  call  the  attention  of  the  honorable 
acting  chairman  of  the  committee  [Mr.  Hale]  to  that,  as  be  sits 
near  me — as  it  will  he  to  mosl  Senators,  that  this  appropriation, 
made  ten  years  ago  at  the  close  of  the  Spanish-American  war. 
to  enable  the  President  to  meet  emergency  army  contingencies 
such  as  were  then  arising  in  connection  with  our  military  estab- 
lishment, should  have  been  construed  to  ho  a  permanent  appro- 
priation, and  that  there  is  still  a  large  unexpended  balance  out  of 
whicb  payments  of  the  character  now  under  consideration  are 
being  made. 

Especially  so.  in  view  of  the  fact  that  the  Constitution  of  the 
United  states  provides  in  the  enumeration  of  the  powers  of 
Congress  that  it  shall  have  power — 

'!••  raise  and  support  armies,  but  no  appropriation  of  money  to  tli<>t 
hall  be  for  a  lotn  than  tico  years. 

i  is  what  the  Constitution  says,     it  yvms,  however,  thai 
the   Constitution   suffered   in   this  instance,  as  it    has  in  a   { 
many  others  during  the  last  throe  or  lour  years. 

Under  this  provision  of  the  Constitution,  as  well  as  under  the 
general  statutory  provision  on  the  subject,  the  appropriation 
lapsed  at  the  end  or  the  ii-  01,  ami  no  exception  of 

the  statute  in  favor  of  "permanent"  or  "specific"  appropria- 
tions could  keep  it  in  force  beyond  thai  date.  Al  that  time  it 
became  the  duty  of  the  Secretary  of  the  Treasury  to  carry  the 
unexpended  balance  to  the  general  fund  or  apply  to  Cong 
for  a  reappropriation.  It  was  doubtless  iu  view  of  this  fad  that 
the  War  Department  at  that  time  estimated  for  the  further 
appropriation  of  $1,(  .  as  the  report  shows  of  the  Secretary 

of  War  for  the  fiscal  year  ending  June  30,  1902,  which  estii 
was,  however,  disallow  i  d. 

Then   what   happened?     It    would   i>o   Interesting  to   know    - 

I    mean    it    would    be    interesting    to    Know    how.    why.    ami    by 

whose  authority  the  unexpended  balance  ■  fund  lias  been 

available,  and  for  what  variety  of  purposes  ami  upon  what 

hind  rs  it  has  been   illegally  drawn  upon  during  all 
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these  years.  Were  the  men  at  the  head  of  the  War  Depart- 
ment, Was  the  President  of  the  United  States,  were  any  of  the 
officials  charged  with  the  disbursement  of  these  funds  ignorant 
of  the  constitutional  provision  I  have  read?    Not  one  of  them. 

I  thought  I  would  get  full  detailed  information  with  respect 
to  this  fund  without  resorting  to  a  resolution,  but  failing  in 
that,  I  this  morning  offered  a  resolution,  which  the  Senate 
adopted,  calling  for  a  detailed  itemized  statement  of  all  the 
appropriations  made  out  of  this  fund.  I  have  been  told  that 
during  this  year,  without  one  whit  more  authority  than  there 
is  for  the  payment  of  this  $15,000,  in  the  neighborhood  of  $70,000 
have  been  paid  out  from  this  fund  on  "contingencies  "  of  oue 
kind  and  another. 

I  also  call  attention  to  the  fact  that  it  is  provided  by  section 
193  of  the  Revised  Statutes,  enacted  first  in  1842,  and  from 
that  date  until  now  in  substantially  its  present  form  the  law 
of  the  land : 

Sec.  193.  That  the  head  of  each  department  shall  make  an  annual 
report  to  Congress,  giving  a  detailed  statement  of  the  manner  in  which 
the  contingent  fund  for  his  department,  and  the  bureaus  and  offices 
thereunder,  has  heen  expended,  giving  the  names  of  every  person  to 
whom  any  portion  thereof  has  heen  paid  ;  *  *  *  and  the  amount 
of  all  former  appropriations  in  each  case  on  hand,  either  in  the 
Treasury  or  in  the  hands  of  any  disbursing  officer  or  agent.  And  he 
shall  require  of  the  disbursing  officers,  acting  under  his  direction  and 
authority,  the  return  of  precise  and  analytical  statements  of  receipts 
for  all  the  moneys  which  may  have  been  from  time  to  time  during  the 
nest  preceding  year  expended  by  them,  and  shall  communicate  the 
results  of  such  returns  and  the  sums  total,  annually,  to   Congress. 

Whether  the  $3,000,000  fund  drawn  upon  in  this  ease  is  un- 
der the  control  of  the  Chief  Executive  or  the  Secretary  of  War, 
it  would  seem  to  be  the  duty  of  somebody  t< >  make  a  report 
with  respect  to  it  such  as  that  called  for  by  this  section;  and 
this  duty  so  to  report  is  not  relieved  by  section  3690  or  any 
other  statute  which  excepts  from  the  operation  of  such  statutes 
"appropriations  known  as  permanent  or  indefinite  appropria- 
tions." If  I  should  be  in  error  about  this,  I  am  rendering  an 
important  public  service  in  calling  attention  to  much-needed 
legislation,  of  which,  I  trust,  the  Committee  on  Appropriations 
will  take  net  ice. 

This  appropriation  being  for  the  War  Department,  the  report 
should  have  heen  made  by  the  Secretary  of  War.  and  he  is  not 
relieved  of  thai  duly  by  the  fact  that  the  money  can  he  ex- 
pended only  with  the  approval  of  the  President  The  Secretary 
of  War  evidently  has  entertained  this  view,  bui  so  far  as  I  can 
ascertain  no  detailed  or  itemized  reports  to  Congress  of  expendi- 
tures from  this  fund  have  been  made,  but  only  general  repox'ts 
showing  the  aggregate  stuns  expended  for  each  year.  There  is 
nowhere  any  statement  as  to  the  status  of  the  fund  at  the  end 
of  each  year  for  which  the  report  is  made;  no  detailed  state- 
ment of  any  kind. 

These  general  reports  or  statements  are  found  in  the  annual 
reports  of  the  Secretary  of  War  showing  the  expenditures  of 
the  War  Departmenl  for  each  fiscal  year  from  its  "emergency 
fund."  as.  for  instance,  for  the  fiscal  year  ending  June  30,  1900, 
we  find  under  the  subhead  "Military  establishment :" 

Emergency  fund $1,  040,  000.  00 

Emergencj  fund,    1901 360,583.00 

Emergency  fund,    1902   42,862.00 

Emergency  fund.    L903. 76,187.43 
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Since  1903  a  different   form  of  statement   1  •  .■  i  s  I n  used,  on 

account  of  which  I  am  unable  i<>  state  definitely  even  aggre- 
gate amounts.  If  I  were  a  member  of  the  Committee  on  Ap- 
propriations I  think  I  could  gel  it  :  but  in  no  instance  is  any 
Buch  itemized  statement  given,  so  far  as  I  can  discover,  as  the 
statute  requires. 

It  would  lit'  instructive  and  may  be  interesting  to  bave  such 
statements  for  each  of  the  years,  and  thai  is  why  I  offered  the 
resolution  which  the  Senate  has  adopted.  But  I  pass  that  for 
the  present  because  another  very  interesting  question  arises. 
passed  upon  by  the  Judge-Advocate-General,  we  are  told,  in 
favor  of  the  availability  of  this  money,  as  to  whether  <>r  not, 
within  the  true  construction  of  this  appropriation  of  L899,  the 
securing  of  testimony  by  the  methods  resorted  to  was  to  meel  an 
emergency  contingency  of  the  army  such  as  the  statute  con- 
templated. 

What  is  the  ground  upon  which  it  is  held  to  be  such  a  con- 
tingency? The  Secretary  of  War  tells  us  thai  Mr.  Tat't  told 
the  President  in  his  confidential  letter  <»!'  date  April  L6,  Pans, 
that  if  the  bill  for  the  reenlistment  of  these  soldiers  which 
had  been  introduced  by  Mr.  WArben   (Warner?)  passes: 

ii  will  throw  upon  yon  (the  President)  the  duly  of  a  further  e 
amination  Into  the  evidence  to  determine  whether  certain  of  those  now 
dis<  barged  oughl  now  to  be  restored  on  the  ground  thai  they  were  nol 
parties  to  the  shooting,  did  nol  know  the  persons  who  < 1 1 •  I  it,  and 
unable  to  give  any  clues  to  the  perpetrators,  it  becomes  your 
duty,  therefore,  and  thai  of  the  department,  to  make  every  effort  pos- 
sible i"  identify  the  men  who  did  the  shooting  and  to  establish  i lie 
in ence  of  as  many  as  are  innocenl  annum  those  discharged. 

In  other  words,  the  "contingency"  was  the  exceedingly  re- 
mete  one  that  a  pending  bill,  providing  that  men  should  be  re- 
quired to  prove  their  innocence  of  a  crime  before  a  judge  who 
had  already  pronounced  them  guilty,  should  be  favorably  acted 
upon  by  the  Congress  of  the  United  states.  And  all  tins  in 
1h»'  present f  the  fad  that  there  was  the  most  bitter  and  de- 
termined opposition  to  the  measure  and  that  there  was  another 
measure  pending  which  provided  that  all  might  be  reenlisted 
who  cared  to  reenllst,  hut  thai  the  right  to  further  prosecute 
before  civil  or  military  tribunals  should  be  reserved  as  to  ad 
against  whom  any  evidence  mighl  be  secured  in  any  manner  at 
any   time  after   such   enactment. 

But  waiving  all  technical  or  doubtful  objections,  and  assum- 
ing for  the  sake  of  the  argument  that  the  constitutional  provi- 
sion quoted  does  not  apply,  and  that  the  ruling  of  the  Treasury 
Departmenl  that  the  appropriation  is  permanent  is  correct,  and 
that  it  continues  to  stand,  and  will  stand,  as  an  available  appro- 
priation for  such  purposes  as  those  for  which  it  was  intended 
until  entirely  exhausted,  the  question  remains  whether  sucb 
payments  as  are  now  under  consideration  are  legitimate  anil 
proper  to  he  made  from  it.  It  would  seem  that,  granting  all  I 
have  Indicated,  tiny  are  yet.  nevertheless,  clearly  Illegal  and 
in  flat  violation  of  the  following  statutory  provisions  found  at 
page  368,  volume  27,  United  states  statutes  at  Large,  namely: 

Tli.  ployee  of  the  Pinkerton  Detective  Agi  Imllar  a 

shall  I mployed   in  any  governmenl   service,  or  by  any  ol  i    the 

I  Ustrict  of  Columbia. 

This  provision  was  enacted  iu  1892  and  has  been  in  full  force 
and  effect  ever  since.     But,  inasmuch  as  it  was  found  In  an  ap- 
propriation  bill,   it   was   thought    proper  in    1893  to  reenacl    it. 
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amended  so  as  to  employ  the  word  "  hereafter,"  to  the  end  that 
there  might  be  no  question  whatever  about  its  being  the  contin- 
uing law  of  the  land  until  repealed. 

This  reenactment  was  in  1893,  and  is  found  at  page  591,  27 
U.  S.  Statutes  at  Large.     It  reads  as  follows : 

That  hereafter  no  employee  of  the  Pinkerton  Detective  Agency,  or 
■similar  agency,  shall  be  employed  in  any  government  service  or  by  any 
officer  of   the   District   of   Columbia. 

This  statute  is  still  in  force  and  effect,  unrepealed  and  un- 
qualified. It  was  in  full  force  and  effect  at  the  time  when  these 
contracts  with  Browne  and  Baldwin  were  made  by  the  Secre- 
tary of  War. 

In  view  of  these  statutes,  all  these  payments  are  clearly  ille- 
gal, not  only  without  warrant  or  authority  of  law,  but  in  plain 
violation  thereof. 

Summarizing:  If  the  testimony  taken  by  Browne  and  Bald- 
win and  their  detectives  and  submitted  to  the  Senate  by  the 
President  as  exhibits  of  his  message  of  December  14,  1908,  were 
all  truthful,  it  would  be  incompetent  as  proof  of  guilt,  for  the 
reason  that  upon  the  facts  shown  it  was  not  free  and  volun- 
tary. 

2.  The  testimony  I  have  submitted  in  answer  to  these  state- 
ments shows  that  they  are  wholly  false  in  every  essential  par- 
ticular, being  nothing  more  than  malicious  fabrications  of  the 
most  villainous  character. 

3.  These  contracts  of  employment  and  all  payments  under 
them  are  utterly  invalid. 

4.  In  view  of  the  fact  that  Browne  and  Baldwin  have  ap- 
parently induced  the  President  to  continue  them  in  service  and 
to  pay  them  money  out  of  the  Public  Treasury,  upon  tiie  theory 
that  they  were  rendering  legitimate  service  when  they  were 
not,  each  and  every  such  payment  to  them  constitutes  a  clear 
case  of  obtaining  money  under  false  pretenses,  and  I  call  tbe 
attention  of  the  law  officers  of  the  Government  to  the  fact,  as 
well  as  to  the  perjury  that  has  been  committed,  in  order  that 
they  may  institute  appropriate  prosecutions. 

Finally,  in  consideration  of  the  general  character  of  this 
whole  miserable  business,  I  feel  mere  keenly  than  ever  that  it 
is  the  duty  of  the  Congress  to  put  an  end.  at  on.ce  and  for  all 
time,  to  the  possibility  of  continuing  such  outrageous  and  illegal 
proceedings  by  so  amending  my  bill  and  then  passing  it  as  to 
provide  a  tribunal  before  which  these  men  can  appear  and  lie 
heard  in  their  own  defense,  if  there  be  any  person,  anywhere. 
to  prefer  any  charge  against  any  one  of  them,  and  where  they 
can  be  fairly  judged  by  men  old  enough  in  service  and  in  years 
and  high  enough  in  rank  to  be  independent  of  every  improper 
Influence. 

Before  the  debate  is  closed  I  shall  try  to  find  opportunity  to 
show  again,  as  I  have  heretofore  shown,  that  this  bill  does  not, 
as  the  Senator  from  Massachusetts  has  contended,  infringe  upon 
any  light  of  the  President  as  the  Commander  in  Chief  of  the 
Army,  and  to  either  answer  or  obviate  by  amendment  or  modi- 
fication any  other  objection  that  may  be  urged  against  it. 

Mr.   LODGE.    Mr.  President,    1   do   not   rise  to  review  any 

phase  of  the  Brownsville  affair.     I  expressed  my  views  some 

weeks  ago.  based  exclusively  upon  the  evidence  presented  in 

the  conn  martial  and  before  the  Committee  on  Military  Affairs. 
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Tin'  Senators  were  kind  enough  to  listen  to  me  with  great 
patience,  and  I  have  no  Intention  of  abusing  their  Indulge 
again.     I  have  nothing  to  retracl   Id  the  opinions   I   then 
pressed.    Certainly  at  present  I  sec  no  reason  to  .- : < l « l  anything 

to  what  I  then  said. 

There  is,  however,  a  single  point  to  which  I  wish  to  address 
myself — one  raised  hy  the  Senator  from  Ohio  [Mr.  Fobaki 
at  the  close  of  the  speech  to  which  the  Senate  has  been  listen- 
ing, ami  that  is  iu  regard  to  the  Legality  of  the  employment  of 
the  two  men,  Browne  and  Baldwin,  without  any  reference  to 
the  character  of  their  methods  or  the  merits  of  their  work. 

Tlie  Senator  from  Ohio  read  a  letter  from  the  Secretary  of 
War  written  on  April  16,  1908,  J  need  not  read  it  again,  bu1 
I  will  ask  that  it  be  printed  at  this  point   in  my  remarks. 

The  VICE-PRESIDENT.  Without  objection,  permission  is 
granted. 

The  letter  referred  to  is  as  follows: 

[Confidential.] 

War   DEPARTMENT, 
Washington,  April  16,  / 
My  Dead  Mr.  President:  The  Brownsville  Investigation  the 

-  nate,  while  it  establishes  beyond  any  reasonable  doubt  the  corn 

of  tin'  conclusion   reached  bj    yon   on  the  report   of  the  inspectors  and 
the  other  evidence,  lias  done  nothing  i<>  Identify  the  particular  members 
of  the  battalion  who  did  the  shooting  or  who  wer 
or  after  t lio  fact.     If  the  bill  now  pending-,  Introduced  by  Mr.  Warren, 
pa--"-,  it   will  throw  upon  you  the  duty  of  a  farther  examination  i 
the   evidence   to  determine    whether   certain    of   those   i  •  i 

ought  not    to  tie  restored  on   the  ground   that   they   were  not   parties 
the  shooting,  did  nor  know  tin-   persons   who  did   it.   and   were  unable 
t  •  give  any  clues  to  the  perpetrators,     lr  becomes  your  duty,  therefore, 
and  that   of  the  department,  to  make  every  effort  possible  to  identify 
the   men   who  did    the   shooting   and    to   establish   the  innocence  of 
many  as  are  Innocent  among  those  discharged. 

in  pursuit  of  that  purpose  I  have  had  a  conference  with  Herbert  J. 
Browne,  who,  under  circumstances  nol  necessary  to  repeat,  made  an  In- 
vestigj  tion  Into  the  circumstances  of  ;;"'  affray,  and  Is  a  journalist  of 
considerable  experience;  and  with  Mr.  W.  <;.  Baldwin,  the  bead  of  a 
large  detective  agency   at   Roanoke,    Va.,   serving   the   tl  .i    rail- 

ways tlait  pass  through  that  town.     1  have  written  to  tl 
the  three  railways  which  Mr.  Baldwin  serves  to  know  whether  he  is  con- 
sidered  by  them  to  be   trustworthy,  reliable,  and   skillful,  and   until   I 

e  .01  affirmative  answer  from  them  on  this  subject    I    shall   not    sign 
tiii-  contract     The  contract  red  by  the  Judge-Advocate- 

teral.     I   have  talked  with  Mr.   Baldwin  and  with  Mr.   i: 
they  think  that  unless  within  thirty  days  the  prospects  of 

.hr.  It  would  !••'  useless  to  continue   the  investigation   further,      i 
however,  their  clues  are  found,  as  they  expect  to  find  them,  through  the 
use  of  ih.-  large  force  of  dot.-,  lives  in  the  employ  of  Mr.  Baldwin,  then 
thirty  days  further  may  he  needed   in  order  to  render  the   | 
factory,     'there  is,  as  you  will  Bee  in  the  contract,  the  right   to  rap 
the  contract   at   tie1  end  of  thirty  days,  ami  th 

ild  It  turn  out  that  the  effort  is  wholly  usi 
will  And  written  upon  the  back  of  the  contract  a  formal  Indoi 
authorization   for  you   to  Blgo    in  order   thai    the   money   to  satisfy   I 
contract  may  be  withdrawn  and  paid  from  the  appropriation  there  mi 
tioned. 

Very  sincerely,  yoi  \Y.\i.  n.  T.\rr. 

The  Presidemt. 

Mr.  LODGE.     The  Secretary  of  War  at  that  time  who  w 
that  letter  well  known,  Mr.  Taft    The  President,  of 

course,  is  absolutely  responsible  for  what   is  done  hy  any 
his  Cabinet  officers,  bul   the  action  taken  was  d  by  the 

-  iretary   <<f  War.      Mr.   Taft    is  a    lawyer  eminent   at    the  bar, 
and  he  has  i rj  a  judge  distinguished  on  the  bench.     1  do  not 
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believe  that  he  himself  would  violate  or  advise  anyone  else  to 
violate  the  laws  of  the  United  Stales,  and  it  occurred  to  me 
that  there  must  be  some  reason  for  the  advice  which  he  then 
gave  to  the  President. 

yo  one  has  a  higher  respect  than  I  have  for  the  great  law- 
yers of  the  Senate,  but  I  hope  that  I  shall  not  be  thought  dis- 
loyal to  the  body  to  which  I  have  the  honor  to  belong  if  I 
suggest  that  there  are-good  lawyers  outside  of  the  Senate. 

The  clause  in  the  appropriation  bill  under  which  these  ex- 
penditures were  made  was  passed  in  1899.  Therefore,  expendi- 
tures have  been  made  from  it  under  President  McKinley  and 
under  President  Roosevelt,  under  Mr.  Root  as  Secretary  of 
War,  under  Mr.  Taft  as  Secretary  of  War,  and  under  General 
Wright  as  Secretary  of  War.  I  feel  that  I  am  speaking  within 
bounds  when  I  say  that  Mr.  Root  deserves  to  be  considered  a 
great  lawyer,  and  I  believe  the  Senate  may  possibly  in  the 
future  have  more  immediate  demonstration  of  that  fact.  Mr. 
Taffs  standing  at  the  bar  and  his  reputation  on  the  bench  are 
well  known,  and  General  Wright,  if  I  am  not  misinformed,  is 
a  lawyer  of  the  highest  standing  in  the  State  from  which  he 
comes. 

Now,  Mr.  President,  to  suppose,  without  any  investigation. 
that  eminent  public  men  of  this  character  and  standing  in  the 
legal  profession,  supported  by  the  advice  of  the  Judge-Advo- 
cate-General of  the  department,  have  been  engaged  for  a  series 
of  years,  since  1S99,  in  fact,  in  illegally  expending  the  money  of 
the  Government  is  a  rather  startling  proposition.  For  myself, 
I  was  somewhat  surprised  to  see  the  suggestion  advanced  that 
there  has  been  any  illegality  in  drawing  money  from  the  fund. 

I  can  not  see  what  relation  the  appropriation  has  to  the  con- 
stitutional provision  limiting  the  raising  and  supporting  of 
armies  to  two  years,  which,  as  is  well  known,  is  based  on  the 
famous  '"mutiny  act"  of  England.  This  was  a  fund  set  aside 
and  given  to  the  War  Department  to  meet  unforeseen  contin- 
gencies, it  was  interpreted  by  the  War  Department  as  a  con- 
tinuing fund,  so  interpreted  by  all  the  Secretaries  I  have  men- 
tioned, and  no  voice  lias  ever  before  been  raised  in  protest 
againsl  this  construction  of  the  statute.  l(  it  is  illegal  now  to 
draw  money  from  that  fund,  it  was  illegal  in  190]  and  has  been 
Illegal  every  year  since.  The  clause  which  has  already  been 
read  to  the  Senate  is  as  fellows: 

For  emergency  fund  to  meet  unforeseen  contingencies,  constantly 
arising — 

Nol  annually  arising,  but  constantly  arising — 
to  be  expended  ;it   the  discretion  of  the  President,  ?3, 000, 000. 

I  do  not  think  a  plainer  clause  was  ever  put  into  an  appro- 
priation bill.  I  do  not  believe  mere  absolute  discretion  was 
ever  conferred  upon  the  President  in  The  expenditure  of  any 
futid.    It  leaves  him  the  sole  judge  of  the  contingency. 

Now,  from  that  fund  this  money  lias  been  taken.  I  do  not 
care  t"  dwell  further  upon  that  point.  My  belief  is  that. 
whether  the  system  <>f  appropriating  in  that  way  is  right  or 
wrong,  there  is  no  question  that  that  fund  was  put  at  the  abso- 
lute disposition  of  the  President  and  the  War  Department — not 
for  this  purpose  or  that,  but  for  unforeseen  contingencies  con- 
stantly arising.  This  Brownsville  affair  was  a  contingency 
68130     8001 


/ 


■ 


43 

arising  in  connection  with  toe  discipline  of  the  army.    It  re- 

lated  s.iiciy  p>  soldiers,  and  nothing  else. 

j  shall  pass  from  that  to  the  other  point,  about  the  employ- 
ment of  detectives. 

Mr.  CULBERSON.     Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Massachu- 
Etetts  yield  to  the  Senator  from  Texas? 

Mr.  CULBERSON,    it  is  merely  for  a  question. 

Mr.   LODGE.     Certainly. 

Mr.  CULBERSON.  I  wish  to  ask  the  Senator  if  there  Is 
anything  in  the  opinion  of  the  Judge- Advocate-Genera]  showing 
that  ids  attention  was  especially  called  to  tins  prohibitory  stat- 
ute alluded  to  by  the  Senator  from  Ohio. 

Mr.  LODGE.    There  is  nothing  In  it.  as  quoted  in  the  mes- 

ge.  I  have  not  his  full  opinion  that  is.  I  have  not  seen  his 
full  opinion.  I  have  Been  only  what  is  in  the  message,  in  which 
he  seemed,  as  i  gathered,  to  rest  his  ad\  ice  solely  on  the  ground 
that  the  employment  of  detectives  was  a  contingency  within 
the  meaning  of  the  statute. 

Now,  coming  to  the  detectives  employed,  Browne's  was  clearly 
not  an  Illegal  employment,  for  he  was  qoI  a  detective  by  pro- 
fession, and  he  belonged  to  no  agency.  The  clause  under  which 
the  objection  to  the  employment  Is  made  is  that — 

No  emploj  •••  of  the  Pinkerton  Detective  Agency,  or  similar  agency, 
Bhall  be  employed  in  any  government  service,  or  by  any  officer  of  Una 
District  of  Colombia, 

Therefore  the  question  comes  down  to  the  employment  of 
Baldwin.     He  is  the  head  of  a   large  detective  agency.     He 

apparently   does   the   work:  of  three   railroads.     Railroads  are 

corporations.     They  are  nut   yet   sufficiently  advanced 

t"  understand  that  it  is  iniquitous  ',,  have  a  detective  force 
to  look  up  criminals.  They  ate  so  hard  and  uncivilized  that 
they  employ  detectives,  although  it  may  hurt  the  feelings  of 
the  people  whom  they  suspect  id'  crime,  lie  is  what  I  sup- 
pose  is  prettily  called  in  the  newspapers  a  "•sleuth."  "Sleuth" 
dees  nut  mean  a  detective,  I  will  say  in  passing.  It  means  a 
trade  or  trail,  and  not  the  person  who  tracks  or  trails.  |  could 
not  avoid  that  digression,  because  the  use  of  the  word  "  sleuth." 
which  means  a  trade  or  trail  to  indie.  •  an  or  an  animal 
who  iia.ks  or  trails,  is  an  abuse  of  Language.  That  i-  merely  a 
personal  confession,  and  1  pass  i 

lie  is  a  detective  and  the  head  of  a  body  ctives  used  by 

the  railroads,  and  apparently  he  stands  well  with  his  employers. 

.Mr.  President,  it  is  with  respi  -t  to  the  employment  of  Cap- 
tain Baldwin,  agalnsl  which  the  clause  cited  by  the  Senator 
from   <>hi<>.   and    which    I    have   read,    seems   i,.    militate,    that    I 

re    i'>    say   a    few    words.      I  -     .  .    simple    in    . 

language  and  yet  so  vague  that  I  wanted,  if  I  could,  to  dls 
the  Intention  of  <  in  passing  it.     1  believe  I  am  not  in 

taken   in  savin,:.'  that    courts  often    Inquire  into  the  in  if 

Congress  when  they  ate  interpreting  a  statute,  and  it  seems  t-> 
me  that  ii  at  lea  si  was  worth  looking  Into  t"  see  whethei  the 
Judge-Advo      ■  General  of  the  Army  and  ■'  War 

had  not  some  ground  somewhere  for  advising  action  which,  at 
the  first  glance,  appears  p>  be  iu  violation  of  the  statu) 
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In  the  first  place,  let  me  say  that  tbe  employment  of  expert 
fletective  services  in  connection  with  the  apprehension  and  de- 
tection uf  counterfeiting  has  been  recognized  by  Congress  for 
a  number  of  years  past,  in  a  clause  of  appropriation,  which  is 
executed  by  the  Secretary  of  the  Treasury.  It  is  sufficient  to 
say  as  to  this  that  the  War  Department — I  have  made  inquiry 
on  this  poinl — lias  never,  save  in  time  of  war.  made  any  use  uf 
the  force  so  authorized  and  maintained,  nor  has  it  at  any  time 
derived  any  benefit  from  the  services  of  its  personnel.  Apart 
from  the  legislation  respecting  this  Treasury  secret-service 
force,  the  matter  was  first  made  the  subject  of  statutory  regu- 
lation or  prohibition  in  the  sundry  civil  act  of  1892,  which  I 
Mill  presently  cite. 

To  obtain  a  correct  idea  of  the  scope  and  operation  of  the  act 
of  1892,  il  is  necessary  to  recall  the  circumstances  and  incidents 
which  suggested  its  adoption  by  Congress.  The  Homestead 
strikes  were  in  progress  during  the  summer  of  that  year.  There 
were  numerous  disturbances  and  there  was  forcible  opposition 
to  the  operation  of  the  laws  in  Homestead  and  other  places  in 
tin-  vicinity  of  Pittsburg.  Certain  employers  of  labor  in  Home- 
stead and  elsewhere  entered  into  an  undertaking  with  the  Pink- 
erton  Detective  Agency  for  procuring  the  services  of  very  con- 
siderable numbers  of  armed  men,  who  were  to  be  employed  in 
the  protection  of  their  establishments  from  injury,  and  to  secure 
an  immunity  from  forcible  molestation  in  behalf  of  their  em- 
ployees. 

These  Pinkerton  forces  were  not  to  be  used  in  the  perform- 
ance of  detective  work,  but,  as  we  all  remember,  as  private  armed 
forces,  which  were  recruited  and  organized  in  another  State 
and  brought  into  the  Slate  of  Pennsylvania,  where  they  were 
armed  and  employed,  not  as  a  pari  of  the  sheriff's  posse  comi- 
tatus,  or  under  the  direction  of  the  sheriff  or  other  peace  officer 
of  the  Commonwealth  of  Pennsylvania,  but  as  a  private  armed 
force  for  the  protection  of  private  property  which  was  alleged 
to  be  in  danger  of  spoliation  and  destruction.  This  is  indicated 
by  the  language  used  in  the  resolution  of  Representative  Wil- 
liams of  Massachusetts,  in  a  resolution  introduced  by  him  on 
July  6,  1S92,  as  follows: 

Whereas  the  Pinkerton  detective  or  private  police  force  to  the  num- 
ber ol  several  hundred  is  now  engaged  in  an  armed  conflicl  a1  llonie- 
Btead,  Pa.,  with  the  hue  employees  of  the  Carnegie  Iron  Works  al 

.   and   greal    loss   of   human    life  and   destruction   of   property   arc 
likely  to  result  from  the  same;    and 

Whereas  the  Judiciary  Committee  lias  been  directed  by  a  resolution 
of  tla-  [louse  to  investigate  the  nature  and  character  of  the  employ- 
ment of  Pinkerton  detectives  by  corporations  engaged  in  interstate 
imerce  :    Therefore   be  it 

Resolved,  Thai  said  committee  shall  investigate  and  report  on  the. 
character  of  the  employmenl  oi  said  forces  in  the  presenl  instance,  and 
i  iuscs  and  conditions  of  the  sanguinary  conflict   now   going  oi 

Homestead,  Pa.     (\l.  Repts.,  52d  Cong.,  2d  sess.,   1892  3,  vol.  3,  Kept. 
24  17.) 

The  Judiciary  Committee  of  the  House  was  charged  with  the 
investigation  and  rendered  its  report  on  February  7,  1893,  the 
concluding  words  of  the  report  being: 

Your  committee  believe  that  the  practice  of  employing  Pinkerton 
watchmen  or  guards  by  corporations  in  case  of  strikes  and  labor  troubles 
has  grown  very  largely  ou1  oi  the  sloth  and  dilatoriness  of  the  civil 
authorities  to  render  efficient  and  prompt  protection  to  persons  and 
property  in  such  rases,  but  to  allow,  without  the  consent  of  the  state 
and  in   the   first    I  rporations  to  employ  such  agencies  as  the 
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Ptakerton  watchmen — in  lar^e  motets  drawn  from  otbef  States  -is  well 
calculated  to  produce  irritation  among  the  strikers,  frequently  resulting 
in  hostll  demonstrations  and  bloodshed,  Saefe  action  upon  the  pari  of 
a  corporation  or  association  should  never  be  allowed  without  the  eon- 
sent  lined  of  the  State  in  which  the  trouble  occurs,  a  contrary 
course  tends  to  bring  the  local  ctril  authority  into  contempt,  whereas 
its  employment,  Its  officers  a]  og  their  duty,  is  the  surest  guar- 
anty for  the  protection  of  life  and  property  and  the  malntenan  of  the 
public  peacs.  Exasperated  strikers  will  not  molest  or  resist  the  officers 
of  the  State  when,  under  exactly  similar  eircumstani  they  will 
dt  the  watchmen  or  guards  hired  by  the  corpi 
»**♦»*» 
ry  State  may  make  and  enforce  whatever  police  regulation  it 
phases  pertaining  to  the  health,  morals,  and  happiness  of.  its  people 
n"t  Inconsistent  with  the  Constitution  of  the  EJnited  States.  No  case 
of  concurrent  Jurisdiction  between  Congress  and  the  state  legislst  i 
is  here  presented,  if  indeed  such  ■  thing  exists  In  any  cat 

Your  committee,  finding  Congress  without  constitutional  authority  to 
legislate  as  hereinbefore  set  forth,  respectfully  suggest  that  it  rests 
with  -     tes  to  pass  eracb  laws  as  may  be  necessary  t<  ite  or 

prohiidt  the  employment  oi   Ptnkerton  watchmen  or  guards  within  ; 
ecttve  jurisdictions.      (Ibid.,   pp.    15,    16.) 

Minority  reports  were  submitted  and  appear  its  append]  ea  to 
Hit1  general  report  of  the  committee. 

a  similar  inquiry  was  ordered  by  the  Senate,  and  a  report  was 
presented  by  Senator  Gaixhtoeb  on  February  10, 1893,  in  which 
the  following  was  stated  as  the  subject  of  its  inquiry: 

In  the  investigation  your  committee  was  confined  to  three  Inquiries, 
to  wit:  First,  the  reasons  for  the  creation  oi  organized  bodies  of  armed 
men  for  private  purposes,  their  character  and  uses  ;  where,  when,  how, 
and  by  whom  such  men  have  been  employed  and  paid  for  any  services 
they  may  have  rendered;  and  under  what  authority  of  law.  if  any, 
they  have  been  so  employed  and  paid.      E  I.  to  consider  and  report, 

by   bill  or  otherwise,   what  legislation,    it"  any.   is   necessary  to  prevent 
further  unlawful   use  or  employment  of  such  armed  bodies   of  men  for 
private   purposes.      Third,   to  make   report  as  to   the  more  effecth 
ganizatlon   and   employment  of  the  posse  comitatus  in   the  Districl    of 
Columbia  and  the  Territories  of  the  United  States  for  the  mainten 
and  execution  of  the  laws.     (S.  Bepts.,  52d  Cong.,  -  1892  -3 

I.  Kept.   1280.) 

In  concluding  its  report,  the  committee  saj 

•    committee   Is    of   opinion    that   the   employment  ■    private 

armed   guards   at   Homestead   was  unnecessary.     There   is  no 
1        :  ow    that    the    slightest    damage    was    done,    or 
done,   to   property   on   the   part    of   the   strikers.     True,   there   wa 
unlawful  which  refused   to  obey  the  auti 

of  a  weak  and   Irresolute   sheriff  and  commit t 

defended:  but  their  jubmission  to  ernlng  s  the  State 

ed    that    I  lie    power    p(  sided    in    tie 

I  Invoke  the  power  of  his  authority,  and   that 

order   would    1.  d    without    the   infer;,  ■    m,.„ 

from  another   -  there  clandestinely.     Indei 

of  th  i  ly  excited  thi    popn 

of   men   from   other   localities,   and   doubtless   led    to   many   of   thi 

-  which  i  '.     At   ti  time  the 

for  tl  -   of  disorder  and   terrorism   for  which   I 

men    should    everywhere    learn 
i  that  they  can  i  tr  their  condition  by  vlolatln 

sistin^   lawful    authority. 

moat  by  of  H  ik  when 

commit  aets  which  Bhock  the  or  viola 

of  right 

The  test  Ira  \  3  thai   1 

\\  orks  opened  ne  1  h  his  :! . 

June  15,  or  nineteen  days  before  the  strike  actually  1 

•  a  significant   fad   that  while  Mr.   Prick  ha  1 
ference  with   the  men   on    the  24tb  of  .rune,   be  was  at    the  -ante  time 

in   communication,  by   long-distance   telephone   fi 1   hi 

burg  to  their  office  In   New    York,  with  the  Pinkerton   1 

•ply  him  armed  men.  If  need  d.     The  query  naturally  arises,  v 
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not  f?iP  chances»for  an  amicable  adjustment  of  the  differences  between 
the  Carnegie  Steel  Company  and  the  workmen  have  been  improved  had 
the  negotiations  been  freed  from  preparations  to  import  armed  men 
from  Chicago  and  New  York  to  accomplish  the  purposes  of  the  gnat 
manufacturing  concern  represented  by  Mr.  Frick?  It  so  seems  to  your 
committee,  who  are  further  impressed  with  the  belief  that  if  the  same 
effort  and  money  had  been  expended  to  secure  protection  at  the  hands 
of  the  legitimate  forces  of  the  municipality,  the  county  and  the  Stale, 
a  more  speedy  adjustment  would  have  been  secured  and  the  shedding 
of  blood  might  have  been  averted. 

*  *  *  *  *  *  * 

Whether  assumedly  legal  or  not.  the  employment  of  armed  bodii  s 
of  men  for  private  purposes,  either  by  employers  or  employees,  is  to  be 
deprecated  and  should  not  be  resorted  to.  Such  use  of  private  armed 
men  is  an  assumption  of  the  state's  authority  by  private  citizens.  If 
the  State  is  incapable  of  protecting  its  citizens  in  their  rights  of  person 
and  property,  then  anarchy  is  the  result,  and  the  original  law  of  force 
should  neither  be  approved,  encouraged,  nor  tolerated  until  all  known 
legal  processes  have  failed. 

As  to  the  matter  of  legislation.  The  States  have  undoubted  author- 
ity to  legislate  against  the  employment  of  armed  bodies  of  men  for  pri- 
vate purposes,  as  many  of  them  are  doing.  As  to  the  power  of  Con- 
gress to  legislate,  that  is  not  so  clear,  though  it  would  seem  that  Con- 
gress ought  not  to  be  powerless  to  prevent  the  movement  of  bodies  of 
private  citizens  from  one  State  to  another  state  for  the  purpose  of 
taking  part,  with  arms  in  their  hands,  in  the  settlement  of  disputes  be- 
tween employers  and  their  workmen.  The  probabilities  are  that  all  of 
the  States  will  soon  enact  statutes  on  the  subject,  in  which  event  action 
by  Congress,  even  if  constitutional,  will  be  unnecessary.  (Ibid,  pp. 
13-15.) 

Xow,  Mr.  President,  I  have  read  enough  to  show  that  tin  to 
v\a«  nothing  under  consideration  by  Congress  at  that  time  ex- 
cept  the  employment  of  Piukerton  detectives  as  a  private  armed 
force  and  armed  guard.  There  was  no  movement  at  that  time 
in  existence  directed  against  the  employment  of  detectives  as  a 
means  of  discovering  crime  and  bringing  criminals  to  punish- 
ment. 

The  clause  of  the  appropriation  bill  of  1S92  as  first  recom- 
mended for  adoption  appeared  in  the  following  form: 

It  shall  not  be  lawful  for  any  officer  of  the  Government  authorized 
to   make  contracts,   nor  for  any   officer   in  the  District  of  Columbia,   to 
act    with  any  person,   firm,   or  corporation   who   employ   Pinkertou 
detectives   or   any   other   association  of  men  as  armed  guards — 

That  was  the  first  form  of  the  resolution. 

This.  1  think,  is  important  as  showing  further  that  it  was  the 
use  of  Pinkertou  men  as  a  private  armed  force,  and  not  the 
legitimate  *  mployment  of  detectives,  which  was  aimed  at  in  the 
resolution.  This  is  made  clear  by  the  remarks  of  Mr.  O'Neill, 
whom  many  el'  us  well  remember  as  a  Representative  from  Phil- 
adelphia for  so  many  years.  In  presenting  the  report  of  the  con- 
ference committee  to  the  House  of  Representatives  he  said: 

But  does  n<.l   the  gentleman   from;  Indiana    1  Mr.  Holman]   well  know 

eets   to   the  legitimate   ust    of  a  Pinkerton   detectivi    as 

i  lie  was  an  old-fashioned  man  ami  thought   the  use  of  detectives 

in   the  discovery  and   punishment   of  crime  "legitimate.')      It    is   their 

use  a-  armed  guards  that   is  objected  to,  and  it  is  the  sending  of  these 

lards  from  one  state  into  another  that   is  objected  to:  and   it 

is  the  sending  of  these  armed  guards  from  one  State  into  another  that 

lias  la-ought  up  a  protest  from  everj    section  id'  this  land,  and  has 

ie,i  in  the  enactment  of  a  law  by  the  state  from  which  the  gentle- 
man comes  prohibiting  that  class  of  nnn  from  coming  into  that  State. 
n  is  Hi,,  armed-guard  principle  that  we  protesl  against.  (Congres- 
sional Record,  52d  Cong.,  1st  se->..  p.  Tlu'e.i 

As  the  final  result  the  first  part  of  the  original  resolution  was 
dropped,  and  with  a  view  to  prevent  and  prohibil   the  use  of 
private  armed  forces  by  the  several  departments  of  the  Govern- 
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nient  the  following  elriuse  of  legislation   w;is   Inserted   in  the 
sundry  eivil  bill  of  1892: 

That  no  employee  of  t )n>  Pinkerton  Detective  Agescy,  or  Blmllar 
agency,  Bhall  be  employed  Ln  ativ  government  service  or  by  any  officer 
i.f  the  District  of  Colombia,     (Ad  <>f  August  5,  1892,  21  Btat.  1...  368.J 

Now.  Ilic  object  of  that  elause  was  simply  to  prevent  the  use 
ef  detective  agencies  for  armed  guards,  to  be  transported  as  a 
private  army  from  one  State  to  another,  and  Mr.  O'Neill's 
speech,  which  I  have  quoted,  shows  thai  that  was  the  uniform 
opinion  of  Congress.  He  expressly  disclaimed  that  11  had  any 
intent  to  Interfere  with  the  employment  of  men  on  what  in 
those  less  well-informed  days  was  called  the  "legitimate  us,'  <>f 
1'inkerton  detectives." 

A  clause  of  legislation  identical  In  terms  with  that  above 
Cited  was  inserted  in  the  sundrv  civil  act  for  the  following  year. 
(A.i  of  March  :',.  1893,  27  Stat.  L..  591.) 

[f  the  enactment  first  cited  be  carefully  read  it  will  be  seen 
that  it  does  not  expressly  prohibit  the  use  of  detectives  in  gov- 
ernment business  where  appropriations  for  such  a  1  urpose  are 
available.  Except  where  the  word  is  used  in  connection  with 
the  title  "Pinkerton  Detective  Agency,"  the  term  "deteetive" 
is  not  used  in  the  statute,  and  there,  of  eourse,  it  is  merely  de- 
scriptive. It  would  seem  clear  from  what  has  Keen  said  that 
it  was  the  employment  of  private  armed  forces  which  was 
aimed  at  in  the  statute  hereinbefore  cited  and  not  the  use  of 
expert  investigators  with  a  view  to  ascertain  and  verify 
tions  of  fact.     This  plain  intention  of  Congress  can  not   be 

rded,  and  it  has  not  been  shown  by  anyone  that  Captain 
Baldwin  and  his  assistants  come  within  the  definition  of  the 
persons  whose  employment  was  forbidden  by  the  statute  of 
1902  or  were  at  all  within  the  intent!"!!  of  Congress  in  its  act 
of  prohibition.  In  the  employment  of  Messrs.  Browne  and 
Baldwin— and  we  may  leave  Browne  out:  there  is  no  question 
that  he  is  not  within  the  statute — no  "detective  agency**  sim- 
ilar b.  the  Pinkerton  Detective  Agency  was  resorted  to.  An 
agreement  was  entered  into  with  two  persons,  each  acting  in  an 
individual  capactiy,  the  prneipal  on,-  a  newspaper  man  of  stand- 
ing and  reputation,  as  I  have  always  understood.  In  the  opera- 
tion ot  this  undertaking  the  personal  services  "T  Messrs.  Browne 
and  Baldwin  were  obtained  for  the  conduct  of  a  confidential 
investigation.  The  terms  "deteetive"  or  '•detective  agency" 
are  neither  of  them  used  in  either  of  the  contracts  SO  en1 
into.  The  services  secured  were  those  of  persons  who  were 
known  to  possess  the  requisite  skill  and  i  nee  to  warrant 

the  department  in  committing  to  their  hands  the  conduct  of  the 
inquiry. 

<>f  course  it  appears  in  Mr.  Tafi's  letter  that  lie  knew  Mr. 
Baldsin  was  the  head  of  a  great  agency  and  thai  he  would  use 
men  in  his  employment  There  was  no  attempt  to  conceal  that 
The  work  does  net  appear  in  the  contracts,  but  of  course 
that  dees  no1  affect  the  character  of  Mr.  Baldwin  or  what  Ids 
business  w;i-  he  legality  of  his  employment  rests  on  much 

broader  and  tinner  grounds. 

When  the  question  was  presented  to  the  department  the  fol- 
lowing eondil  ions  existed  :  As  a  resull  of  the  investigation  which 

had  been  in  progress  in  the  Military  Committ t  the  Si 
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of  which  I  have  the  honor  to  be  a  member,  during  a  considerable 
part  of  the  time  which  had  intervened  since  the  occurrences  at 
Brownsville  on  August  13-14,  1906,  two  resolutions  were  intro- 
duced in  the  Senate.  In  each  of  these  the  President  is  charged 
with  an  important  exercise  of  judgment  and  discretion.  If 
either  of  those  resolutions  had  passed,  he  would  have  been 
obliged  to  exercise  his  discretion,  and  it  seemed  not  improbable 
at  that  time  that  one  might  pass,  and  he  would  then  have  been 
obliged  to  restore  every  man  whom  he  believed  innocent.  He 
could  not  be  absolutely  satisfied  of  the  innocence  of  any  man 
unless  he  could  show  who  the  guilty  were.  The  resolutions 
were  introduced  with  a  view  to  obtain  the  legislative  action  of 
Congress  upon  the  subject  to  which  they  related,  and  a  date  in 
the  following  December  was  fixed  for  their  consideration.  To 
enable  the  President  to  give  intelligent  and  satisfactory  execu- 
tion to  either  resolution,  or  to  any  resolution  in  pari  materia 
that  might  be  adopted  by  Congress,  it  would  be  necessary  for 
him  to  obtain  information  in  respect  to  the  participation  of  the 
discharged  enlisted  men  of  the  Twenty-fifth  Infantry  in  the 
occurrences  of  August  13-14,  190G. 

The  ordinary  executive  instrumentalities,  the  ordinary  mili- 
tary authorities,  had  not  succeeded  in  identifying  the  men  who, 
as  "they  believed,  had  done  the  shooting.  They  had  not  pointed 
out  the  particular  enlisted  men  who  had  taken  part,  as  they 
believed  and  as  I  believe,  in  the  several  acts  there  committed. 
Considerable  time  would  necessarily  be  consumed  in  any  kind 
el'  investigation  to  which  the  President  might  resort  with  a 
view  to  obtain  the  information  above  described.  These  condi- 
tions of  fact  seemed  to  bring  the  case  within  the  operation  of 
the  act  of  March  3,  1S99,  which  provided: 

For  emergency  fund  to  meet  unforeseen  contingencies  constantly 
arising,   to  be  expended  at  the  discretion  of  the  President,   $o,000,000. 

I  have  already  discussed  that  paragraph  which  provides  for 
the  emergency  fund  and  which  the  Judge-Advocate-General 
advised  the  Secretary  of  War  was  available  for  this  particular 
business.  Having  determined  that  the  emergency  existed,  the 
.Secretary  of  War  decided  that  it  was  proper  to  employ  these 
persons  as  detectives,  and  so  advised  the  President. 

Something  ha*  been  said,  I  think,  about  1he  clause  of  the 
appropriation  ad  for  the  current  year,  which  we  passed  last 
year,  and  to  thai    I  want  to  call  attention  briefly.     It  provides: 

No  part  of  any  money  appropriated  by  this  act  shall  be  used  in  pay- 
ment of  compensation  or  expenses  of  any  person  detailed  or  trans- 
ferred  from   the    Secret    Service    Division   of   the   Treasury    Department 

who  ii>a\  at  any  time  during  the  fiscal  year  L909  have  been  employed 
by  or  under  said  Secret  Service  Division.  (Act  of  May  ~~.  1908,  :'•■"> 
Stat,  i...  328.) 

That  legislation  has  no  relation,  of  course,  to  the  detectives 
employed  by  the  War  Department,  li  applies  to  the  gecret 
Service,  and  those  officers  were  not  employed  in  this  investiga- 
tion at  all. 

.Mr.  President,  I  am  not  going  to  detain  the  Senate.  The 
hour  is  late.  1  merely  wished  to  reply  to  the  assertion  of  the 
Senator  from  Ohio  that  the  Secretary  of  War,  and  of  course 
the  President,  who  was  responsible,  had  been  guilty  of  illegal 
action  first,  in  taking  the  funds  from  the  appropriation,  which 
1  venture  to  think  can  not  he  sustained:  and.  second,  in  the  ent- 
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ploynient  of  Baldwin,  in  view  of  the  clause  contained  In  the  acl 
of  L892.  That  clause,  as  I  have  demonstrated,  had  no  relation 
to  the  employment  of  detectives.  It  was  intended  solely  t"  ap- 
ply to  armed  guards.  The  idea  of  excluding  detectives  was  ex- 
pressly disclaimed  by  the  gentleman  in  charge  of  the  bill.  The 
whole  debate,  every  resolution,  the  report  of  our  committee, the 
report  of  the  committee  of  the  House,  all  pointed  to  Its  being 
used  in  thai  particular  way.  for  the  exclusion  of  private  armed 
guards,  not  to  prevent  inquiry  by  detectives. 

Mr.  President,  it  seems  to  me  to  be  going  pretty  far  to  press 
the  technicality  of  that  statute  because  Mr.  Baldwin  happens 
in  lie  the  head  of  a  detective  agency  and  urge  that  he  was  ex- 
eluded  under  the  vague  clause  put  into  the  appropriation  hill 
of  L892,  simply  in  order  to  strike  at  the  employment  of  armed 
guards,  and  then  t<>  contend  further  that  it  should  be  twisted 
to  mean  that  it  was  intended  by  that  net  to  prevent  the  employ- 
ment of  any  detectives  by  the  Government,  when  it  has  never 
been  shown  that  Baldwin  was  within  the  prohibited  class.  If 
that  is  a  true  interpretation  and  we  proceed  to  cut  off  all  the 
people  who  are  called  ••sleuths,''  in  order  to  excite  odium,  and 
all  secret  service  men,  without  any  regard  to  what  their  duties 
really  tire,  we  shall  soon  find  the  Government  unable  to  expose 
any  crimes  which  the  various  departments  tire  obliged  to  prose- 
cute. 

The  Senator  from  Ohio  [Mr.  Forakee],  for  example,  alluded 
to  a  decoy  letter  as  if  it  were  the  last  expression  of  human  de- 
pravity. I  tun  not  concerned  to  defend  detectives  or  their 
methods,  either  private  detectives  or  public  detectives.  But  it 
is  a  necessity  of  a  detective  force  that  they  should  use  certain 
arts  and  certain  deceptions  if  they  would  reach  the  crimes 
which  they  are  created  to  suppress.  There  is  not  a  week  pies 
by  hardly,  certainly  not  a  month,  that  there  are  not  decoy  let- 
ter- sent  out  by  post-office  inspectors  in  order  to  catch  men  who 
are  robbing  the  mails.  It  is  the  commonest  thing  in  the  world, 
and  tire  we  to  be  told  that  wo  must  net  protect  the  mails  because 
the  inspectors  use  decoy  letters  in  their  endeavor  to  catch  crimi- 
nals who  are  taking  money  from  the  mails? 

Mr.  President,  the  methods  of  detection  of  crime  may  he  very 
unpleasant.  They  may  be  those  which  no  man  in  his  personal 
capacity  would  like  to  pursue  and  thai  no  honorable  man  would 
pursue  in  the  general  conducl  of  business.  But  if  the  methods 
employed  in  the  deletion  of  crime  are  unpleasant,  crime  is  a 
greal  deal  more  unpleasant  than  the  methods  used  tor  its  detec- 
tion, and  I  for  one.  Mr.  President,  think  we  ought  t<>  pause  he- 
fore  we  assent  t,,  the  proposition  thai  the  President,  advised 
by  tis  eminent  a  lawyer  as  was  the  Secretary  of  War  in  1908 
to  take  tin--  action,  was  engaged  in  an  illegal  act.  I  can  not 
pretend  at  this  late  hour  and  with  no  opportunity  for  anything 
proper  preparation  to  do  mor<  than  to  .ask  that  the  Senate 
will  consider  his  <ptovt;.,n  very  carefully  before  it  assents  to 
the  proposition  that  men  such  as  1  have  mentioned  the  series 
of  Secretaries  of  War.  the  two  Presidents  have  I" 
in  spending  a  fund  in  violation  of  the  Constitution  and  the  law. 
and  thai  the  pi-  >r  of  the  |  Secretary  of  War  ad- 

vised tin  Illegal  employment.  1  think  there  i<  sufficient  in  the 
history  of  the  law  under  which  it   is  hoped  to  maintain  that 
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proposition  at  least  to  give  ns  pause  and  cause  ns  to  consider 
the  case  very  carefully. 

Mr.  FORAKER.  Mr.  President,  it  requires  so  little  time  to 
answer  the  Senator  from  Massachusetts  that  I  prefer  to  answer 
him  now.  The  complete  answer  is  in  the  fact,  known  and  ap- 
preciated by  every  Senator,  that  if  the  Congress  of  the  United 
States  had  intended  to  prohibit  the  employment  of  only  armed 
detectives  the  word  "  armed  "  would  have  been  inserted  in  the 
statute.  It  was  not  so  inserted,  although  in  the  debate,  as  the 
Senator  has  pointed  out,  it  was  discussed,  and  that  point  was 
considered. 

Now,  having  answered  the  Senator  sufficiently,  as  I  think,  I 
want  to  inquire  whether  any  other  Senator  desires  to  speak  on 

the  bill,  and  if  not 

Mr.   LODGE.     Before  the  Senator  proceeds,   I  want  to   say 
that,  although  he  has  said  he  has  answered  mo  sufficiently,  his 
answer  seems  to  me  to  be  as  insufficient  as  it  is  brief. 
Mr.  FOKAKER.     I  think  not. 

Mr.  LODGE.  We  have  all  a  right  to  our  own  opinion. 
Mr.  FORAKER.  I  have  no  doubt  that  the  Senator  has  a 
right  to  his  own  opinion  and  that  his  opinion  is  exactly  what 
he  states.  Mr.  President,  I  am  also  entitled  to  my  opinion, 
and  I  was  but  expressing  my  own  opinion,  and  I  adhere  to  it, 
notwithstanding  what  the  Senator  has  said. 

Now,  if  no  other  Senator  wants  to  address  the  Senate  on 
this  measure — and  that  reminds  me  to  inquire  whether  or  not  I 
asked  that  Senate  bill  5729  should  be  laid  before  the  Senate 
before  I  began  to  speak.  If  not,  I  wish  to  have  that  order  made 
now. 

The  VICE-PRESIDENT.  The  Senator  did  not  make  the  re- 
quest. Without  objection,  the  bill  will  be  regarded  as  having 
been  laid  before  the  Senate. 

Mr.  LODGE.  Does  that  request  displace  the  unfinished  busi- 
ness? 

Mr.  FORAKER.     It  does  not. 

The  VICE-PRESIDENT.  It  does  not  displace  the  unfinished 
business. 

Mr.  FORAKER.  The  unfinished  business  has  been  tempo- 
rarily laid  aside,  and  I  am  not  interfering  with  it  by  proceeding 
to  the  further  consideration  of  the  bill  at  this  time.  Does  any 
Senator  want  to  speak  on  it?  If  not,  I  should  like  to  ask  Sena- 
tors when  we  ran  take  a  vote  on  the  bill  and  all  amendments  to 
it  thai  have  been  proposed  or  may  be  offered. 

Mr.  WARREN.  Mr.  President,  I  am  unable  to  answer  as 
perhaps  the  Senator  from  Oilio  would  like  to  have  mo  answer, 
as  two  of  the  members  of  the  Committee  en  Military  Affairs 
are  absent  on  official  duty  as  Visitors  to  West  Point.  I  am  un- 
able to  say  when  they  will  complete  that  duty  or  when  they 
will  be  ready  to  deliver  the  speeches  of  which  notice  has  been 
given  of  an  intention  to  do. 
Mr.  FORAKER.  To  what  Senators  does  the  Senator  allude? 
Mr.    WARREN.     The   Senator  from   Ohio,   1   think,   perhaps, 

recalls  them. 

.Mr.   FORAKER.     I  recall  the  Senator  from  Tennessee   [Mr. 

Fbazier]. 
Mr.  WARREN.    The  Senator  from  Tennessee  I  Mr.  Fsabies] 

stated   that    he  was   unable   on   the  day   he  was  addressed  con- 
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time. 

.Mr.  FORAKER.  Is  there  any  < >i  1  n  i-  Senator  who  Iws  given 
notice? 

Mr.  WARREN.  I  do  not  think  thai  other  Senators  bav< 
given  notice.  I  have  understood  thai  one  or  two  others  would 
desire  to  make  some  remarks.  The  intention  was  t<>  give  the 
Senator  from  Tennessee  the  floor  whenever  he  should  seek  it, 
iiiul  when  his  address  was  made  the  others  would  determine 
whether  they  would  continue  the  debate  it  not. 

Mr.  McLAURIN.     .Mr.  President 

The  VICE-PRESIDENT.  Does  the  Senator  from  Ohio  yield 
to  the  Senator  from  Mississippi? 

Mr.  FORAKER.     Certainly. 

Mr.  McLAURIN.  Lest  I  may  be  considered  ;is  being  pre- 
cluded by  not  saying  anything  at  this  time  I  will  say  in  the 
Senator  from  Ohio  that,  while  I  may  ma  make  a  speech  upon 
the  bill,  it  was  my  intent  inn  to  submit  to  the  Senate  some  ob- 
servations iii  reaped  to  it  before  ii  was  voted  on.  I  do  not 
know  that  I  shall  do  so.  hut  I  do  not  want  to  be  understood  as 
having  been  out  oft'  by  my  silence. 

Mr.  FORAKER.  I  know  only  the  Senator  from  Mississippi, 
who  has  just  now  given  notice  that  he  may  desire  to  speak,  and 
the  Senator  from  Tennessee  I  Mr.  Fbazier],  who  ie  absent,  who 
have  expressed  any  desire  to  discuss  these  measures.  I  spoke 
to  the  Senator  from  Tennessee  last  week  here  one  day  before 
he  left — I  do  not  remember  just  when  it  was — and  ho  thoughl 
he  would  he  able  to  speak  at  almosl  any  time  after  he  returned. 

Now,  that  being  the  case,  I  do  not  see  why  wo  may  not  tix 
a  <\.\y  when  wo  ran  have  a  vote.  If  we  could  tix  a  day.  then 
we  could  all  conform  to  it.  I  do  not  want  to  have  to  stay 
here  hour  after  hour,  every  minute  of  time. 

Mr.  CLAPP.  Mr.  President,  it  has  been  my  intention  to  speak 
on  this  bill,  but  I  am  rather  disinclined  now  to  do  so  and  rather 
of  the  opinion  that  I  will  not.  There  is  one  thing,  however,  I 
want  a.t  this  time  to  say  in  regard  to  it. 

The  policy  of  the  departmenl  in  using  this  money  has  grown 
up,  but  whether  it  is  technically  withimor  technically  without 
the  law  I  do  not  deem  it  necessary  to  discuss  at  this  time.  Ii 
has  certainly  grown  up  and  has  been  a  custom.  To  my  mind 
the  proposition  of  sending  this  case  to  a  tribunal,  as  proposed 
by  the  Senator  from  <>hio.  bas  no  direel  connection  with  the 
question  whether  the  appropriation  has  been  improperly  used 
or  not. 

I  simply  want  to  make  this  statement,  disassociating  the  two. 
aid  expecting  to  vote  for  the  measure  that  is  the  best  ami  most 
practical  method  of  disposing  of  the  question;  at  least,  so  far 
as  I  am  concerned,  it  is  not  to  be  considered  in  any  manner  as 
a  support  of  what  has  been  said  upon  the  other  proposition. 

Mr.   FORAKER.      I   wish  to  say.  in  answer  to  th<    suggestion 
of  the  Senator  from   Minnesota,   thai    1    have  offered   this  pro- 
1  amendment   only  because   I    learned   thai    this   further  in- 
.ration  was  hob;:,  conducted,  ami  I  thought  it  was  all  righl 
ave   tlie   matter   probed    further   it    anybody   thoughl    thai 
there  was  any  possibility  of  muling  out  who  did  do  thai  shoot- 
ing.    But  I  thoughl   it  there  was  any  further  probing  it  <»i 
to  be  done  in  a  way  thai   would  allow  t!  w  what 
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was  being  clone,  and  give  them  an  opportunity  to  appear  some- 
where to  present  their  defense  against  these  charges.  It  seems 
to  me  utterly  infamous  that  men  should  be  hounded  as  it  seems 
these  men  are — poor,  ignorant,  helpless  men — all  kinds  of 
stories  being  fabricated,  and  there  ought  to  be  a  tribunal  some- 
where before  which  they  may  appear. 

In  the  bill  as  I  drew  it  I  think  there  is  a  provision  which  is 
better  than  what  I  now  propose,  and  I  offered  my  amendment 
with  great  reluctance  only  to  meet  this  new  feature  of  the 
case.  The  provision  in  the  bill  as  originally  drafted  was  that 
if  at  any  time  after  these  men  are  reinstated  anybody  should 
be  able  to  produce  any  testimony  tending  to  implicate  anybody, 
the  right  should  be  reserved  to  try  them  before  a  court-martial 
or  before  a  civil  tribunal,  as  the  case  might  seem  to  require. 
These  men  would  be  under  the  eye  of  their  officers  and  they 
could  be  ordered  before  a  court-martial  at  any  moment,  or  they 
could  be  turned  over  to  the  civil  authorities  at  any  moment,  and 
the  trial  would  be  conducted  fairly,  according  to  the  rules  and 
regulations  of  the  army,  or  according  to  the  laws  of  the  land, 
if  civil.  It  seems  to  me  that  is  a  better  way,  and  I  would  rather 
have  the  bill  passed  in  that  form.  But  I  prepared  the  amend- 
ment simply  out  of  consideration  for  a  new  situation  that  had 
not  arisen  when  I  dratted  the  bill. 

Mr.  FULTON.  Mr.  President,  I  simply  wish  to  suggest  to 
the  Senator  from  Ohio  that  if  he  does  reach  an  agreement  by 
which  some  time  certain  shall  be  fixed  for  voting  on  this  meas- 
ure it  would  be  well  to  adopt  a  practice  which,  I  think,  has 
quite  generally  obtained  here  in  the  Senate  of  providing  for  a 
few  minutes  to  any  Member  who  may  wish  to  explain  his  posi- 
tion. I  do  not  intend  or  contemplate  making  a  speech,  but 
there  are  a  few  propositions  on  which  I  wish  to  place  in  the 
Record  my  view.  I  was  a  member  of  the  committee  during  the 
time  the  testimony  was  being  taken,  and  while  I  reached  a  con- 
clusion quite  satisfactory  to  my  own  mind  that  some  of  these 
men  must  have  done  the  shooting,  I  reached  also  the  conclusion 
that  only  a  comparatively  few  of  them  were  engaged  in  it  or 
knew  of* it.  and  that  the  very  great  majority  of  them  were  en- 
tirely innocent  of  any  participation  in  it  or  knowledge  of  it. 
Therefore  I  have  felt* ail  the  time  that  the  men  who  are  inno- 
cent, or  who  I  believe  to  be  innocent,  ought  not  to  be  subjected 
to  punishment,  and  there  ought  to  be  some  tribunal  where  there 
would  be  an  opportunity  to  have  the  matter  fully  investigated. 

I  have  not  gone  over  the  bill  of  the  Senator  from  Ohio  care- 
fully, but  it  is  a  better  plan,  I  understand,  and  more  nearly 
conforms  to  my  idea  of  what  should  be  done  than  the  provisions 
of  the  bill  favored  by  a  majority  of  the  committee.  On  that 
point  I  wish  to  submit  a  few  observations,  and  ou  the  further 
proposition,  as  contended  for  by  the  Senator  from  Massachu- 
setts |  Mr.  Lodge]  in  his  very  able  speech  the  other  day,  that 
it  is  incongruous*  to  provide  for  the  reenlistment  of  these  men 
without  infringing  on  the  prerogative  of  the  President.  I  can 
not  consent  to  that  proposition,  and  I  wish  at  some  time  for  a  few 
minutes  the  indulgence  of  the  Senate  to  give  my  views  upon  it. 

Mr.  FORAKER.  Mr.  President,  I  expect  to  undertake  to 
make  an  answer  1<>  the  Senator  from  Massachusetts  on  that 
proposition.     1   did  not  undertake  to  do  so  to-day,  because  the 
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speech  I  did  make  occupied  as  much  time  as  I  though!  I  ought 
to  take  "f  the  8enate  in  one  day.  But  there  is  thai  proposltiou 
which  I  have  heretofore  discussed  to  my  satisfaction  and  about 
which  I  have  no  question  whatever  In  my  mind,  and  there  are 
a  number  of  other  propositons  that  I  want  i<>  address  the  Sen- 
ate  on  before  the  debate  is  concluded.  I  am  waiting,  howevet; 
until  Senators  arc  beard  on  the  other  Bide. 

I  suppose  in  the  advocacy  of  my  bill  I  would  naturally  be 
entitled  to  close  the  debate.  At  any  rate,  before  we  ;_ret  through 
with  the  debate  I  want  to  point  out  upon  authority  why  it  is 
that,  in  my  judgment,  the  President  lias  not  anything  more  to 
do  with  the  enlistment  of  men  than  the  Senator  himself  has 
not  as  much,  because  the  Senator  is  a  Member  of  Congress,  and 
as  Buch  dees  have  seme  say  aboul  who  shall  be  enlisted.  The 
President  is  Commander  In  chief  of  the  Army,  and  as  such  can 
send  it  here,  there,  yonder,  and  everywhere,  as  he  may  see 
tit.  but   he  has  no  more  right  to  say  than  the  man  in  the  moon 

how  the  army  shall  be  raised,  who  shall  1 nlisted  in  the  army, 

or  how  it  shall  be  mustered  out.  except  only  as  Congress  pro- 
vides.    That   I  shall  address  myself  to  at  the  proper  lime. 

But  the  session  is  rapidly  drawing  to  a  close:  my  voice  win 
soon  he  heard  in  this  Chamber  no  more  forever  in  all  proba- 
bility, and  I  waut  to  ask  my  brother  Senators  to  lei  me  have  a 
vote  on  the  bill.     I  shall  go  away  happier  If  you  dd. 

I  think  under  all  the  circumstances,  in  view  of  the  way  the 
bill  has  heretofore  been  dealt  with,  and  the  agreement  generally 
under  which  it  went  over  until  this  session,  Senators  ought  to 
agree  with  me  upon  some  date.  Put  it  at  the  end  of  next  week, 
if  you  will.  I  appeal  to  the  Senator  from  Wyoming,  the  chair- 
man of  the  Committee  on  Military  Affairs.  I  have  tried  to 
accommodate  everybody  heretofore,  and  !  want  somebody  to  try 
to  accommodate  me  now. 

Mr.  WARREN.  1  know  the  Senator  from  Ohio  will  admit 
that  we  have  all  undertaken  to  accommodate  him  also. 

Mr.   FORAKER.     Well,  I  have  not  entered  any  complaint. 

Mr.  WARREN.  I  think  I  will  be  unable  to-day  to  pro] 
any  time,  because  the  Senator  can  see  as  well  as  I  do  that  there 
is.  as  there  should  be,  very  wide  Interest  in  this  subject.  There 
are  a  good  many  Senators  who  want  to  be  heard  on  it.  and  L 
think  it  would  be  wrong  for  me  to  agree  to  a  date  now  in  the 
absence  of  a  part  of  the  Committee  on  Military  Affairs,  who  are 
performing  a  duty  that  it  was  Irksome  for  them  to  undertake. 
We  were  able  to  get  only  a  small  number  of  the  committee  to 
go,  because  the  Military  Committee  is  a  working  body,  in  their 
absence,  and  without  knowing  how  long  they  will  be  engaged,  I 
shall  not  t'eei  willing  to  consent  to  a  date  at  this  ti 

Mr.  FORAKER.  I  will  speak  for  the  Senator  from  Ten- 
nessee. I  had  a  conversation  with  him  aboul  it.  lie  said  he 
could  speak  at  almost   any  time  after  he  _  k.    That   is 

what  I  understood  him  to  Bay.     I  do  not  sup]  will  be 

absent  longer  than  this  week,  lie  is  simply  a  visitor  at  West 
Point,  and  I  understand  that  heretofore  they  have  not  taken 
longer   than    a    Week. 

Mr.  WARREN.  I  will  say  t..  the  Senate:-  on  that  polnl  that 
we  have  entered  upon  a  new  regime  concerning  tin-  visit  to  West 
Point    The  House  -em  as  -t  bill  which  we  anally  agreed  upon 

68130-       ^",,1 


/> 


r 


54 

•  that  has  changed  the  mode  and  manner  of  it.  The  examinations 
previously  were  held  at  the  close  of  the  year,  when  all  the  ar- 
rangements were  made.  I  am  unable  to  say,  because  I  have  not 
been  informed  since  the  arrival  of  the  Members  there,  how  much 
work  they  will  have  to  do  or  how  long  it  will  take.  I  think 
if  the  Senator  will  permit  the  matter  to  go  over,  when  they 
get  back  we  will  be  able  to  arrive  at  some  conclusion,  but  I 
do  not  feel  willing  to-day  to  agree  upon  a  date. 

Mr.  FORAKER.  I  should  like  to  have  an  agreement  for  an 
early  date  when  we  can  take  a  vote.  I  do  not  want  to  have  it 
so  early  but  that  everybody  can  be  heard  who  desires  to  be 
heard.  I  think  the  Senator  from  Oregon  made  a  good  sugges- 
tion, that  the  last  day  be  devoted  to  speeches  of  half  an  hour, 
or  whatever  time  may  be  agreed  upon. 

Mr.  FULTON.     Fifteen  minutes. 

Mr.   FORAKER.     Fifteen  minutes  he  now   suggests.     I  will 
let  it  go  over,  then,  for  the  day. 
CS130— S001 
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of 


Hon.  Joseph   B.   Foraker 


At 


The  Metropolitan  A.  M.  E.  Church 
Washington,  D.  C,  March  6,  1909 


In  response  to  presentation  of  a  silver  loving 

cup  by  the  Colored  Citizens 

of  Washington 


Stenographically  reported  by  Miss  Mary  Curtis 
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"Mr.  Chairman,  Mr.  Grimke,  Mr.  Scott,  Ladies  and 
Gentlemen  : 
"I  am  embarrassed.  I  do  not  know  where  to  commence, 
or  how  to  proceed,  and  I  am  afraid  if  I  once  get  started  I 
won't  know  how  to  stop.  (Laughter.)  I  knew,  of  course, 
because  your  committee  who  waited  upon  me  told  me,  what 
would  be  the  general  character  of  this  occasion.  I  knew, 
as  they  said,  that  you  wanted  to  show  me  your  friendship 
and  your  good-will,  and  that  you  wanted  to  present  me 
with  some  token  of  that  friendship  and  good-will,  that  I 
could  carry  with  me  to  my  home  in  Ohio  and  look  at  in 
order  that  I  would  not  be  able  to  forget  you.  I  came  ex- 
pecting some  such  program  as  that.  But  I  have  been  over- 
whelmed with  that  which  I  have  witnessed  in  this  church 
this  evening.  This  music!  You  did  not  tell  me  anything 
about  that.  It  is  the  best  part  of  the  program.  Everything 
from  the  beginning  down  to  the  present  moment,  surpasses 
expectation.  The  warmth  of  your  greeting,  the  strength 
of  your  demonstration  and  the  earnestness  of  it ;  and  above 
all,  the  eloquence  of  the  addresses.  I  never  heard  anything 
better.  I  heard  a  Senator  only  a  week  or  two  ago  address 
the  Senate  for  an  hour  on  the  "Incapacity  of  the  Negro 
Race  to  Help  Govern  This  Country."  Just  to  help.  Nobody 
was  contending  that  they  ought  to  cut  us  out.  He  was  try- 
ing to  show  their  inability  to  even  participate.  While  I 
was  listening  to  Brother  Grimke  and  Brother  Scott — I  say 
brother  because  we  are  here  in  these  sacred  precincts,  I 
thought  there  were  very  few  men  in  the  Senate  of  the 
United  States  now  or  ever,  who  could  speak  in  favorable 
comparison  from  the  same  platform  with  either  one  of 
them.  (Applause.)  But  all  this,  as  I  say,  so  far  exceeds 
my  expectations  of  what  would  occur  here  this  evening  that 
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I  fear  I  am  not  able  to  make  fitting  response.  First  here  is 
this  cup.  I  saw  a  picture  of  it  in  the  "Washington  Post" 
this  morning.  I  examined  it  pretty  closely.  It  was  the 
subject  of  conversation  at  the  breakfast  table  in  my  family. 
We  all  admired  it.  But  I  had  no  idea  how  chaste  and  beau- 
tiful it  really  is,  from  that  picture.  It  will  be  cherished  in 
my  household  forever.  (Applause.)  How  further  shall  I 
express  my  appreciation?  I  thank  you,  of  course,  and  from 
my  heart,  a  heart  that  is  full  to  overflowing — and  from  the 
bottom  of  that  heart.  From  the  depths  of  it,  I  thank  you.  and 
assure  you  of  my  appreciation  of  all  that  has  been  said  and 
done,  and  all  that  is  to  be  implied  from  that  which  has  oc- 
curred here  tonight.     (Applause.) 

"Now  I  stipulated  with  that  committee  that  I  was  not  to 
make  any  speech  here  tonight.  I  was  just  to  come  and  get  this 
cup  and  run  home  with  it.  (Laughter.)  I  made  that  stipu- 
lation in  good  faith  knowing  that  I  would  not  keep  it ;  know- 
ing you  would  not  let  me  keep  it.  (Applause.)  But  at 
the  same  time,  I  desired  to  keep  it.  For,  to  be  frank  with 
you,  I  do  not  like  to  talk  about  myself,  especially  in  public. 
But  after  what  I  have  heard  spoken  here  so  eloquently  this 
evening,  I  feel,  in  view  of  it  all,  not  only  invited  but  chal- 
lenged and  compelled  to  say  a  few  words  about  myself. 

"The  speakers  have  both  expressed  great  regret  that  I 
have  been  retired  from  the  Senate.  Well,  I  will  be  frank 
with  you,  I  rather  regret  it  myself.  Not  that  I  especially 
wanted  to  stay  there  on  account  of  the  office,  but  because  I 
thought  there  might  be  in  the  future,  as  there  has  been  in 
the  past,  some  opportunity  to  do  some  good  thing.  (Ap- 
plause.) And  yet,  when  I  take  a  second  thought  about  it, 
I  can  truthfully  say  that  I  have  not  one  particle  of  regret. 

"Just  as  I  was  leaving  my  home  tonight,  I  thought  of 
something  I  said  at  Wllberforce  in  June,  1907.  I  was  there 
addressing  the  faculty,  the  graduating  class  and  the  under 
classes  and  all  the  people  who  had  gathered  for  that  oc- 


casion — it  was  commencement  day.  It  was  just  after  the 
'Brownsville'  investigation  had  gotten  fully  under  way. 
We  had  been  taking  testimony  before  the  Senate  Commit- 
tee. It  was  proclaimed  that  as  a  penalty  for  what  I  had 
done  and  was  proposing  to  do  in  the  'Brownsville'  matter,  I 
sriould  be  eliminated  from  public  life.  That  was  the  polite 
word  that  was  used — going  to  'eliminate'  me.  But  I  went 
ahead,  simple-minded  man  as  I  was,  and  told  those  people 
all  about  'Brownsville'  and  closed  my  remarks  with  these 
words : 

"It  may  never  be  known  who  did  the  firing  but  it 
will  always  be  known  that  the  men  have  at  least  had  a 
chance  to  state  their  side  of  the  case. 

"If,  for  what  I  have  done  in  this  behalf,  I  am  to  be 
eliminated  from  public  life,  as  has  been  proclaimed, 
then  let  it  be  known  that  I  shall  at  least  carry  with  me 
into  private  life  the  consoling  satisfaction  of  feeling 
and  knowing  that  I  have  been  rebuked  for  an  act  that 
I  shall  never  regret ;  but  always  esteem  as  creditable  to 
my  heart  as  a  man,  and  to  my  sense  of  justice  and  duty 
as  a  public  official.      (Applause.) 

"I  spoke  these  words  when  the  doom  was  impending  and 
when  I  foresaw  that  in  all  human  probability  it  would  come 
to  pass  as  it  has.  Xow  that  I  have  been  eliminated,  those 
words  are  put  to  the  test,  and  truthfully  I  can  say  here  to- 
night, I  go  back  to  my  home  carrying  with  me  my  own  self- 
respect.  (Applause.)  That  is  a  great  deal  more  than  some 
other  people  can  do.  (Applause.)  No,  I  do  not  regret  it; 
for  I  realize  that  as  I  go  out  of  the  Senate,  I  do  not  neces- 
sarily go  out  of  commission.  Henceforth  I  can  not  hold 
official  place  and  exercise  official  power,  but  henceforth  I 
shall  be  a  sovereign  and  not  a  servant.  (Applause.)  I  go 
back  to  Ohio  as  one  of  the  people  of  this  nation.  I  will  with 
them  give  commands  to  General  Sherwood,  Mr.  Cushman 
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and  all  these  other  members  of  Congress  and  Senators  here 
with  us  tonight.  I  shall  not  have  to  take  orders  from  any  of 
them.  We  will  not  only  make  Representatives  and  Sena- 
tors, but  Presidents  also.  And  when  we  put  them  into  the 
White  House,  we  will  draw  the  chalk  mark,  and  make  them 
toe  it.     (Great  applause.) 

"Now  a  word  about  the  'Brownsville'  affair.  Probably 
I  ought  to  say  in  justice  to  myself  that  I  never  had  a  sel- 
fish thought  in  regard  to  that  matter.  (Applause.)  It 
never  once  occurred  to  me  that  under  any  circumstances  it 
would  redound  to  my  political  benefit  to  champion  that 
cause.  I  championed  it  with  malice  toward  none,  without  a 
thought  of  embarrassing  anybody  connected  with  the  dis- 
charge of  those  soldiers,  from  President  Roosevelt  down. 
I  championed  that  cause  only  because  I  could  not  help  it. 
The  spirit  that  caused  me  to  take  up  that  contest  was  born 
in  me.  It  was  the  same  spirit  that  caused  me,  when  a  boy 
only  sixteen  years  old,  to  enlist  in  the  Union  Army.  (Ap- 
plause.) I  hated  and  detested  slavery.  When  my  older 
brother,  who  was  of  suitable  age,  enlisted  and  marched  off 
to  the  conflict,  I  tried  to  join  his  company  but  they  told  me 
I  was  too  young  and  they  could  not  take  me.  I  said  I  will 
go  later,  and  I  did,  and  stayed  until  the  end  of  that  struggle ; 
having  put  my  hand  to  the  plow,  I  never  took  it  away  or 
looked  backward.  (Applause.)  I  felt  that  we  were  en- 
gaged in  a  great  struggle,  for  a  great  principle,  to  emanci-. 
pate  a  race  not  a  man  of  whom  has  ever  raised  a  hand 
against  the  flag,  as  the  orators  of  the  evening  have  said.  It 
was  a  struggle  to  make  them  men,  men  under  the  flag,  men 
under  the  Constitution  and  the  laws  of  this  nation. 

"When  the  war  was  over,  slavery  was  abolished  and  all 
men  were  made  free.  Then  came  reconstruction.  The  men 
who  were  at  the  front  in  that  period  were  noble  patriots, 
their  hearts  were  in  the  right  place,  and  they  did  the  best 
that  was  possible  to  be  done  under  the  circumstances.     I 
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have  always  been  in  favor  of  both  the  Fourteenth  and  Fif- 
teenth Amendments ;  and  I  have  believed  with  all  my  heart 
and  soul  in  the  proposition  that  this  is  a  land  of  the  free 
where  all  are  equal  before  the  law  and  where  no  man  can 
be  convicted  of  crime  without  first  having  a  chance  to  be 
heard  in  his  own  defense.  (Applause.)  Therefore,  when 
I  read  in  the  newspapers  that  the  President  of  the  United 
States,  merely  by  executive  order,  had  found  one  hundred 
and  sixty-seven  men  guilty  of  crime,  and  had  discharged 
them  without  a  hearing  from  the  Army,  in  disgrace,  the  old- 
soldier  blood  was  aroused.  (Applause.)  That  is  all  there 
was  of  it.  As  I  said  a  while  ago,  I  am  not  entitled  to  any 
credit,  for  I  could  not  help  it.  God  made  me  that  way.  And 
I  am  thankful  that  He  gave  me  that  kind  of  nature,  that 
kind  of  spirit,  that  kind  of  judgment ;  and  that  He  gave  me 
the  courage  necessary  to  stand  up  for  my  convictions.  (Ap- 
plause.) 

"I  knew  it  would  not  be  popular  to  engage  in  a  contest  of 
that  kind,  but  I  can  say  to  you  in  all  truthfulness  that  I  did 
not  stop  to  consider  the  consequences.  (Applause.)  I  al- 
ways try  to  determine  what  is  right  and  then  do  it,  leaving 
results  to  take  care  of  themselves.  I  have  always  felt  that 
if  the  people  do  not  want  me  to  represent  them  in  that  spirit, 
to  exercise  my  sound  judgment,  following  my  best  opinions ; 
if  they  do  not  want  that,  then  let  them  get  somebody  else. 
(Applause.)  That  is  what  they  have  done.  They  have 
selected  somebody  else.  I  accept  their  action  without  com- 
plaint, and  unless  they  change  their  minds  about  it,  I  shall 
never  hold  office  again,  for  I  have  no  desire  to  again 
seek  any  office. 

"I  do  not  regret  this  retirement.  On  the  contrary  in  some 
respects  I  am  rather  proud  of  it.     (Applause.) 

"Returning  now  to  Brownsville.  I  said  my  attention  was 
directed  to  the  matter  because  I  was  shocked  by  the  idea  that 
the  President,  without  giving  them  a  hearing,  would  con- 


vict  those  men  of  crime  and  dismiss  them  in  disgrace.  My 
attention  was  aroused  in  the  first  instance  on  account  of  the 
great  questions  of  Constitutional  Law  involved;  a  question 
as  to  the  Constitutional  power  of  the  President  on  the  one 
hand,  and  of  the  Constitutional  rights  of  the  helpless  sol- 
diers on  the  other  hand. 

"At  first  I  supposed,  as  a  matter  of  course,  as  the  news- 
papers announced,  that  some  of  the  men  had  shot  up  the 
town.  I  thought  I  could  understand  why  they  had  done 
so ;  that  they  had  been  mistreated  and  nagged  at,  until  they 
committed  that  grave  offense.  But  as  I  began  to  go  over 
the  testimony,  I  doubted  whether  or  not  anybody  in  that 
battalion  had  anything  to  do  with  it.  And  when  we  began 
the  investigation  which  was  ordered  by  the  Senate,  and 
commenced  examining  the  witnesses,  I  soon  became  clearly 
convinced  that  not  a  man  in  that  battalion  had  anything  to 
do  with  it.     I  am  clearly  of  that  opinion  now.     (Applause.) 

There  are  many  reasons  for  this  opinion.  I  cannot  un- 
dertake to  state  all  of  them  now ;  the  hour  is  too  late ;  but 
if  you  will  bear  with  me  I  will  mention  some  of  them. 

In  the  first  place  it  is  now  almost  two  and  a  half  years 
since  that  trouble  occurred.  That  would  be  a  long  time  for 
a  very  small  number  of  men  to  keep  any  such  secret.  But 
if  the  charges  against  the  men  are  true  from  ten  to  twenty 
of  them  actively  participated  in  the  firing,  as  many  more 
were  necessarily  active  accessories,  and,  according  to  the 
President,  General  Garlington,  and  others,  many  others,  if 
not  the  entire  command,  had  knowledge  that  would  have 
led  to  the  identification  of  the  guilty  if  they  had  not  with- 
held it  pursuant  to  a  "conspiracy  of  silence,"  a  new  kind 
of  crime,  never  heard  of  by  Blackstone  or  Kent,  or  any 
other  law  writer  who  wrote  prior  to  this  Brownsville  oc- 
currence, into  which  all  entered  except  a  few  if  any  at  all. 
In  other  words  the  charge  is  that,  speaking  in  round  num- 
bers, 167  men  are  guilty  in  one  form  and  another,  and  that 
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all  have  for  two  and  one  half  years  been  so  close-mouthed 
that  not  a  word  has  been  dropped  that  gives  any  clue  by 
which  to  establish  the  guilt  of  any  one  of  them,  and  this 
on  top  of  the  fact  that  the  active  participators  so  carefully 
planned  and  so  skillfully  executed  the  raid  as  to  leave  no 
clue  that  leads  to  identification. 

If  this  be  true,  then  one  of  the  most  remarkable  things 
that  ever  happened  in  all  the  world  has  occurred.  When  I 
say  that,  I  do  not  refer  to  the  shooting  up  of  the  town, 
for  there  have  been  many  such  occurrences,  but  to  the  fact 
that  all  this  knowledge  with  which  these  men  are  charged 
has  been  so  successfully  withheld  and  suppressed.  Nothing 
equal  to  what  this  statement  suggests  has  ever  occurred  in 
the  history  of  the  world,  and  in  my  opinion  never  will 
occur.  I  am  sure  167  white  men  could  not  thus  keep  such 
a  secret;  and  all  will  agree  that  167  white  women  couldn't 
and  wouldn't  thus  keep  such  a  secret.  (Laughter.)  It 
needs  no  argument  to  satisfy  any  unbiased  mind,  possessing 
a  knowledge  of  human  nature,  that  no  167  men  or  women 
of  any  race  or  color  could  thus  keep  such  a  secret  (Ap- 
plause) ;  especially  not  when  under  surveillance  and  pur- 
sued, and  dogged,  by  night  and  by  day,  by  officials  and  spies 
and  detectives  of  the  government  as  these  men  have  been. 

But  I  recognize  that  this  is  not  conclusive;  therefore,  let 
me  mention  some  additional  reasons. 

Each  man  in  that  battalion  was  chargeable  with  a  specific 
number  of  cartridges,  supposed  to  be  in  his  possession.  The 
officers  of  the  different  companies  knew  exactly  the  num- 
ber with  which  each  man  was  chargeable.  They  also  knew 
the  exact  number  not  in  the  hands  of  the  men,  but  in  the 
hands  of  the  Quartermaster  Sergeant  of  each  company. 
In  other  words,  the  officers  knew  when  the  firing  ceased 
that  night  the  exact  number  of  cartridges  that  should  be 
found  in  the  store  room  and  in  the  possession  of  the  men 
of  the  respective  companies.     They    also    knew    the    exact 
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number  of  rifles  and  revolvers  with  which  each  company  was 
chargeable.  They  also  knew  the  exact  number  of  men  to 
be  accounted  for  in  each  company. 

As  soon  as  the  companies  were  formed  the  men  were 
verified,  and  every  man  was  present  or  accounted  for,  and 
the  next  morning  as  soon  as  it  was  light  enough  the  guns 
and  ammunition  were  inspected  and  it  was  found  that  not 
a  cartridge  was  missing,  and  not  a  rifle  was  unclean,  or 
showed  any  evidences  whatever  of  powder  stain,  or  of  hav- 
ing been  fired.      (Applause.) 

All  this  coupled  with  the  fact  that  every  man  has  denied 
guilt  and  guilty  knowledge,  and  has  accounted  for  himself 
in  such  a  way  as  to  thoroughly  satisfy  his  officers  and  to 
defy  examination  and  cross-examination  intended  to  con- 
fuse and  destroy  his  statement,  ought  to  be  enough  to 
acquit  him  in  the  absence  of  conclusive  testimony  to  the 
contrary.      ( Applause. ) 

There  is  no  such  testimony  to  the  contrary.  All  testi- 
mony so  far  taken  against  the  soldiers  may  be  divided  into 
two  classes;  that  of  so-called  eye  witnesses  and  circum- 
stantial evidence. 

The  testimony  of  the  "eye  witnesses"  is,  I  venture  to 
say,  the  most  unreliable  on  which  a  conviction  was  ever 
predicated  in  the  history  of  our  country. 

Major  Penrose  and  all  of  his  officers  testify  that  the  night 
was  so  dark  that  you  could  not  distinguish  a  colored  soldier 
from  a  white  officer  at  the  distance  of  ten  feet,  and  yet  these 
"eye  witnesses"  testify  that,  looking  out  from  their  houses 
into  the  darkness  of  such  a  night  they  were  able,  without 
the  help  of  artificial  light,  except  the  flashes  of  the  guns, 
to  see  the  raiders,  and  at  distances  ranging  all  the  way  from 
thirty  to  two  hundred  feet  distinguish  them  as  negroes 
dressed  in  the  uniform  of  soldiers  and  carrying  the  rifles 
the  soldiers  used.  Some  of  the  witnesses  were  able,  accord- 
ing to  their  testimony,  to  tell  in  detail  how  the  soldiers  were 
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dressed,  even  to  the  color  of  the  shirts  they  wore.  Two  of 
them  testified  that  by  the  flashes  of  the  guns  they  could  see 
that  one  of  the  soldiers  had  spots  on  his  face,  and  another 
testified  that  he  could  see  the  ''blue  barrels"  of  their  guns, 
although  the  rifles  with  which  the  soldiers  were  at  that  time 
armed  were  so  constructed  that  the  barrels  were  entirely 
covered  with  wood  to  a  point  within  three  or  four  inches 
of  the  muzzle.      (Applause.) 

I  haven't  time  to  answer  here  tonight  such  trash,  for  it 
isn't  anything  else,  beyond  saying  that  anybody  can  see  for 
himself  by  simply  looking  across  the  street  any  ordinarily 
dark  night  at  a  passer  by  on  the  opposite  side,  and  learning 
thereby  that,  unless  the  party  pass  under  an  artificial  light, 
it  is  utterly  impossible  to  tell  whether  he  is  white  or  black, 
old  or  young,  soldier  or  citizen,  armed  or  unarmed.  But 
what  is  within  the  power  of  everyone  thus  to  learn  is  estab- 
lished by  the  testimony  that  has  been  taken  not  only  of 
the  officers  of  the  battalion,  but  by  officers  who  made  care- 
ful tests  not  only  to  determine  at  what  distances  the  color 
and  dress  of  men  might  be  distinguished,  but  also  to  show 
that  the  flashes  from  the  high  power  rifles  with  which  these 
soldiers  were  armed  are  so  instantaneous  and  give  so  little 
light  that  it  is  utterly  impossible  to  recognize  anyone  in  the 
dark  by  that  kind  of  help. 

The  other  class  of  testimony,  the  circumstantial  testi- 
mony, as  I  have  called  it,  consisted  of  shells  and  clips  and 
cartridges  found  in  the  streets  of  Brownsville  the  next 
morning  after  the  firing,  and  a  few  bullets  that  were  sub- 
sequently taken  from  houses  into  which  they  had  been 
fired.  All  these  corresponded  in  character  to  the  shells  and 
clips  and  cartridges  and  bullets  with  which  the  soldiers  were 
supplied,  and  made  such  an  impression  on  the  minds  of  the 
officers  of  the  battalion  as  to  cause  them,  or  at  least  most 
of  them  to  conclude  reluctantly  that  some  of  the  men  must 
have  done  the  firing.     They  remained  of  that  opinion,  al- 
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though  somewhat  shaken  in  it  by  developments,  and  the 
passing-  of  time  without  discovering  any  proof  of  guilt, 
other  than  that,  until,  during  the  progress  of  the  Senate 
investigation  the  War  Department  laid  before  the  Senate 
Committee  a  report  of  what  is  called  in  the  Record,  "The 
Microscopic  Inspection"  of  the  exploded  shells  that  had 
been  picked  up  in  the  streets  of  Brownsville. 

I  cannot  here  go  at  length  into  an  explanation  of  the 
character  of  this  inspection.  It  would  take  too  much 
time;  but  I  can  show  enough  in  regard  to  it  for  present 
purposes  by  the  simple  statement  that  according  to  this  re- 
port the  results  of  the  microscopic  inspection  showed  con- 
clusively, by  the  marks  on  the  exploded  shells,  that  they 
had  been  fired  out  of  certain  guns  belonging  to  B  Company. 
The  report  gave  the  numbers  of  these  guns.  It  explained 
the  character  of  investigation  that  had  been  made  with  a 
microscope,  and  pointed  out  with  great  minuteness  the 
indentations  made  by  the  firing  pins  on  the  heads  of  the 
exploded  shells  and  showed,  by  comparison  with  shells  they 
exploded,  from  what  guns  they  had  been  fired.  The  case 
thus  made  seemed  to  me  conclusive,  as  the  War  Department 
stated  it  was,  and  I  have  no  doubt  now  but  what  the  guns 
thus  named  were  the  guns  out  of  which  those  shells  picked 
up  in  the  streets  of  Brownsville  had  been  fired. 

The  next  step,  therefore,  was  to  identify  the  men  who 
were  responsible  for  these  guns.  That  was  easy.  The  rec- 
ords of  the  company  showed  which  men  were  chargeable 
with  the  possession  of  these  guns  on  that  night.  All  these 
guns  were  thus  located  except  only  one.  All  the  men  charge- 
able with  these  guns  were  brought  before  the  Committee,  and 
each  man  accounted  for  himself  and  his  gun  on  that  night 
beyond  the  possibility  of  doubt  or  question  by  anybody. 
Not  one  of  these  guns  with  which  they  were  charge- 
able could  have  been  fired  in  Brownsville  that  night. 
This    left    only    one    other    gun    to    be    accounted    for, 
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and  that  was  found,  not  in  the  hands  of  a  soldier,  or  any- 
other  individual,  on  that  fateful  night,  but  in  an  arm  chest, 
located  in  the  store  room  with  a  lot  of  heavy  baggage  piled 
on  top  of  it,  and  the  store  room  locked.  It  had  been  placed 
in  that  arm  chest  at  Fort  Niobrara  before  the  company  left 
there  for  Brownsville,  and  there  the  arm  chest  containing  it 
and  nine  other  rifles  was  closed  and  securely  fastened,  and 
not  again  opened  until  the  company  commander  undertook 
to  verify  his  rifles  and  locate  each  and  every  one  of  them 
immediately  after  the  firing  occurred.  That  rifle  never  was 
fired,  except  only  at  Fort  Niobrara.  It  never  was  in  the 
possession  of  any  soldier  of  the  battalion  except  only  at 
Fort  Niobrara,  where  it  was  issued  to  Sergeant  Blaney  and 
carried  and  used  by  him  in  target  practice  until  he  re-enlisted 
and  took  his  re-enlisting  furlough  shortly  before  the  com- 
pany went  to  Brownsville,  when  he  turned  in  his  rifle  to 
the  Quartermaster  Sergeant,  who  put  a  paper  with  his  name 
on  it  in  the  magazine  of  the  rifle,  smeared  the  rifle  with 
cosmolene  to  protect  it  from  rust,  placed  it  in  the  arm  chest 
with  other  surplus  rifles,  where  it  was  found  when  the  chest 
was  opened  by  Lieutenant  Lawrason  the  night  of  the  firing, 
and  where  it  continued  to  remain  until  the  battalion  reached 
Fort  Reno  where,  when  Sergeant  Blaney  returned  from  his 
furlough,  it  was  taken  from  the  chest  and  returned  to  him. 

I  might  dwell  upon  other  facts  established  by  the  testi- 
mony to  show  that  the  so-called  circumstantial  evidence  in- 
stead of  convicting  the  soldiers  absolutely  acquits  them. 
But  I  haven't  time  and  it  isn't  necessary,  for  if  what  I  have 
mentioned  is  not  sufficient  to  acquit  these  men  to  the  satis- 
faction of  any  mind,  it  is  simply  because  there  is  something 
the  matter  with  that  mind.      (Applause.) 

It  was  upon  such  testimony  as  this  that  the  officers  of 
the  battalion  who  when  the  charge  was  first  made  believed 
their  men  were  innocent,  then  reluctantly  concluded,  befure 
this  circumstantial  evidence  was  explained,   that   some  of 
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their  men  must  have  been  guilty,  finally  changed  their  opin- 
ions, and  are  now  of  one  mind  that  none  of  their  men  had 
anything  whatever  to  do  with  the  shooting  up  of  Browns- 
ville.    (Applause.) 

In  view  of  the  lateness  of  the  hour  I  will  not  pursue  this 
subject  further,  except  only  to  say  beyond  investigating  as 
to  the  guilt  or  innocence  of  the  soldiers  I  have  made  no 
effort,  neither  has  anyone  else,  to  find  out  who  did  shoot  up 
Brownsville.  If  the  soldiers  did  not  do  it,  and  I  am  sure 
they  did  not,  I  am  not  concerned  as  to  who  may  have  done 
it.  No  court  ever  required,  at  least  not  without  commit- 
ting error,  that  a  defendant  charged  with  crime  should  go 
with  his  proof  beyond  showing  that  he  was  not  guilty,  and, 
also  show,  to  acquit  himself,  who  was  guilty. 

I  might  turn  away  from  this  subject  at  this  point,  but  one 
or  two  other  thoughts  come  into  my  mind,  and  I  must 
speak  of  them. 

"One  of  your  speakers  spoke  of  the  fact  that  the  Govern- 
ment has  been  pursuing  these  men  with  detectives  to  find  the 
perpetrators.  That  is  true.  Recent  developments  in  the 
Senate  have  established  the  fact  that  the  authorities  spent 
at  least  fifteen  thousand  ($15,000)  dollars,  in  payment  to 
detectives  to  pursue  these  men,  and  if  possible  find  some  evi- 
dence of  their  guilt.  But  so  far,  they  have  found  nothing. 
The  trouble  is  they  are  not  looking  in  the  right  place.  (Ap- 
plause.) While  they  have  spent  fifteen  thousand  dollars  to 
convict  the  soldiers,  they  have  not  spent  fifteen  cents  to  con- 
vict anybody  else.  I  do  not  think  it  would  take  half  of  fif- 
teen thousand  dollars  to  find  the  fellows  who  shot  up  the 
town,  if  they  would  look  for  them  in  the  right  place.  (Ap- 
plause. ) 

"But  now,  speaking  to  you  about  these  men.  The  Com- 
mittee on  Military  Affairs  of  the  Senate  was  ordered  to 
conduct  an  investigation.  I  shall  never  forget  how  those 
men  impressed  me,  as  they  were  brought  into  that  commit- 
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tee  room  and  examined  and  cross-examined  in  the  pres- 
ence of  that  committee;  examined  in  the  most  rigid  and  ex- 
acting- manner.  Many  of  them  had  never  been  to  the  Capi- 
tol before;  many  of  them  were  what  you  might  call  illiterate 
men;  there  was  much  to  awe  them  and  confuse  them  in 
what  they  had  to  meet.  But  as  they  marched  into  that  room, 
one  after  another,  each  testifying  for  himself,  and  each  ac- 
counting for  his  whereabouts  to  the  satisfaction  of  everyone, 
I  shall  never  forget  the  impression  they  made.  They  demon- 
strated the  majesty  and  overwhelming  power  and  force  of 
simple  truth,  for  they  had  nothing  in  their  favor  except  only 
the  truth,  but  with  that  they  met  successfully  all  the  efforts 
of  this  great  mighty  Government.     (Applause.) 

"Now  you  give  me  praise  for  the  result.  But  there  are 
two  colored  men  I  ought  to  mention  here,  who  gave  me 
great  help,  and  I  hope  I  can  do  this  without  exciting  any 
jealousy.  They  were  Mr.  N.  B.  Marshall,  of  this  city,  and 
Mr.  Gilchrist  Stewart  of  New  York.  They  labored  as 
faithfully  as  any  two  men  ever  labored  in  any  cause,  in 
helping  to  bring  the  facts  before  that  committee  in  a  way 
calculated  to  present  the  cause  to  its  best  advantage.  I 
must  mention  others.  On  that  committee  was  General  Mor- 
gan G.  Bulkeley,  of  Connecticut,  who  ought  to  have  a  lov- 
ing cup,  or  something  equally  good.  (Applause.)  I 
love  him  as  though  he  were  my  brother.  And  there 
were  two  others  who  should  be  mentioned.  Senators 
Scott  of  West  Virginia,  and  Hemenway  of  Indiana. 
They  all  helped,  and  I  wish  they  were  here  tonight 
to  receive  your  thanks  for  the  contribution  they  made 
to  the  success  that  has  finally  been  wrought.  Gover- 
nor Bulkeley,  who  served  in  the  Civil  War,  made  a 
splendid  record  on  the  fighting  line.  He  was  born  of  the 
political  conditions  of  that  great  period  when  Abraham 
Lincoln  conducted  the  affairs  of  the  country,  and  when  the 
American  people  were  purified  in  the  fires  of  battle.     He  is 
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still  in  the  Senate.  I  hope  he  will  remain  there  as  long  as 
he  lives.  When  you  want  to  give  somebody  else  a  loving 
cup,  present  Senator  Bulkeley  with  one.  (Applause.)  I 
am  really  ashamed  to  take  this  without  something  being 
done  for  the  other  three  Senators  who  stood  by  the  soldiers 
on  that  committee.     (Applause.) 

"I  have  said  that  I  do  not  believe  that  a  man  in  that 
battalion  had  anything  to  do  with  the  shooting  up  of 
'Brownsville,'  but  whether  any  one  of  them  had,  it  was  our 
duty  to  ourselves  as  a  great,  strong  and  powerful  nation 
to  give  every  man  a  hearing,  to  deal  fairly  and  squarely 
with  every  man;  to  see  to  it  that  justice  was  done  to  him; 
that  he  should  be  heard. 

"They  are  now  to  be  heard  before  a  Court  of  Inquiry. 
I  do  not  know  what  the  result  will  be,  but  I  do  not  believe 
any  man  in  the  battalion  fears  investigation,  or  that  any  man 
will  be  found  disqualified  to  re-enlist.  I  do  not  know 
whether  the  men  want  to  go  back  in  the  army  or  not.  I 
have  not  asked  them.  That  is  for  them  to  determine.  My 
purpose  was  to  see  that  they  had  a  chance  to  defend  them- 
selves. In  the  second  place  to  restore  to  the  innocent  all 
their  rights  and  give  them  the  privilege  of  re-enlisting  in 
the  uniform  that  had  been  taken  off  them  in  disgrace,  and 
that  has  been  accomplished.     (Applause.) 

"Henceforth  the  Brownsville  matter  will  take  care  of  it- 
self. 

"Let  me  now  speak  a  word  as  to  the  future.  I  am  sorry 
to  say  there  seems  to  be  a  growing  prejudice  against  the 
black  man  all  over  the  country.  Your  speakers  have  spoken 
of  his  struggles  for  freedom.  We  gave  him  relief  from 
physical  slavery,  and  undertook  to  give  him  freedom  from 
political  slavery.  We  tried  to  make  him  an  American  citi- 
zen, equal  with  every  other  American  citizen  in  his  rights 
under  the  Constitution  and  the  laws  of  the  land. 
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"I  want  to  see  those  rights  protected  and  upheld.  (Ap- 
plause.) 

"I  do  not  speak  of  social  equality.  There  is  no  such 
thing  among  white  people,  and  I  do  not  imagine  there  is  any 
such  thing  among  colored  people.  What  I  am  troubled 
about  is  political  equality.  In  this  connection  I  call  your  at- 
tention, in  a  favorable  way,  to  what  our  new  President  said 
in  his  inaugural  address.  If  I  correctly  understand  what  he 
said,  and  I  think  I  do,  he  realizes  fully  the  serious  character 
of  this  question,  and  intends  to  do  all  in  his  power  to  bring 
about  a  just  solution  of  it.  Knowing  him  as  I  do,  that 
means  that  he  will  do  much,  and  if  I  correctly  understand 
what  is  in  his  mind  what  he  may  accomplish  will  be  in  the 
right  direction.  I  read  what  he  said  with  added  interest  and 
gratification,  because  only  a  few  days  before,  February  12. 
Lincoln's  birthday,  he  was  reported  in  some  of  the  news- 
papers as  saying,  at  Pelican  park,  in  New  Orleans,  that  the 
South  understood  the  race  question  better  than  anybody  else, 
and  that  in  consequence  the  North  must  stand  aside  and  let 
them  settle  it. 

"I  must  confess  that  announcement  gave  me  serious  ap- 
prehension. The  proposition  was  one  I  could  not  subscribe 
to,  at  least  not  until  I  had  some  satisfactory  assurance  as  to 
what  kind  of  a  solution  the  South  proposed.  I  had  heard 
too  many  speeches  from  Senator  Tillman  and  others  that 
indicated,  if  they  did  not  broadly  proclaim  it,  that  the  ne- 
gro should  not  be  allowed  to  participate  in  the  government 
of  the  country,  and  that  he  should  be  divested  of  his  right 
of  suffrage  and  other  political  rights. 

"I  never  could  consent  to  such  a  program  and  therefore 
feared  I  might  be  again  compelled  to  differ  with  the  Presi- 
dent of  the  United  States,  which  I  would  do,  although  dis- 
agreeable, rather  than  acquiesce  in  such  a  wrong.  But  these 
fears  were  dispelled  when  I  read  his  inaugural.  While  I 
may  not  fully  agree  with  all  he  has  in  mind,  or  may  see  fit 
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to  do,  yet  I  am  rejoiced  to  know  he  intends  to  do  what  he 
can  to  correct  the  wrongs  of  the  race  and  bring  about  some 
acceptable  adjustment  of  differences  consistently  with  the 
great  war  amendments  to  the  Constitution.  If  he  succeeds 
it  will  be  a  great  achievement  for  his  administration. 

"It  will  bring  great  honor  to  his  name.  In  consequence, 
not  only  justice  and  official  duty,  but  also  personal  ambi- 
tion, should  work  in  harmony  to  bring  success.  Everybody 
should  help  him  who  can.  I  can  do  but  little,  but  you  can 
do  much.  I  exhort  you,  therefore,  to  help  him,  trust  him, 
have  confidence  in  him,  and,  in  every  way  you  can,  support 
him  and  uphold  him.     (Applause.) 

"I  might  say  more  but  the  hour  is  late  and  I  prefer  to  not 
detain  you  longer,  except  to  again  thank  you  for  what  has 
been  done  and  said  here  this  evening.  I  shall  always 
cherish  the  recollections  of  this  hour  as  among  the  most 
pleasing  connected  with  my  public  service."     (Applause.) 
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HOME  COMING  DINNER 

TO 

SENATOR  FORAKER 

NEIL  HOUSE,  COLUMBUS,  OHIO, 
FRIDAY  EVENING,  MARCH  12th,  J  909. 

[Extract  From  report  published  in  the  Ohio  State  Journal,  Saturday  Morning, 

March  13th,  1909.] 


Speaking  of  Senator  Foraker's  response  to  the  addresses  of 
welcome,  the  State  Journal  said: 

"It  was  the  home  welcome,  home  feature  of  the  occasion  which 
he  dwell  upon.  It  visibly  and  profoundly  affected  him.  Speak- 
er after  speaker  eulogized  his  public  career,  bu1  each  speaker 
made  clear  the  sincerity  of  his  own  contribution  to  the  general 
welcome  of  an  honored  lender  after  the  completion  of  his  years 
of  service. 

•-.Indues  Shauck  and  Spear  of  the  Supreme  Court;  Secretary 
Phipps  of  the  state  executive  committee;  former  United  States 
Consul  to  Liverpool  Janes  Boyle;  General  II.  A.  Axline,  C.  D. 
Firestone,  ex-Senator  West.  ex-Attorney-General  Sheets,  ex- 
State  Railroad  Commissioner  William  Kirkby  were  a  few  of  the 
welcoming  party,  in  addition  to  mosl  of  the  state  officers  and  a 

g 1  proportion  of  Senators  and  Representatives,  a  total  of  It". 

Governor  Earmon  railed  on  the  ex-Senator,  bu1  did  not  attend 
the  banquet.  Then  re,  however,  a  score  of  Democrats  pres- 
ent, making  the  affair  non-partisan. 

"James  W.  Halfhill,  of  Lima,  was  introduced  as  toast  master  by 
Representative    Joseph    Gilligan,    of   Cincinnati.     Secretary    of 
S1   te  Carmi    A.   Thompson,   referring  to  the  days  when   th 
were  Foraker  and  Sherman  wings  of  the  party,  but  not  factions, 
when  disputes  were  settled  .-it   conventions  and  did  not   divide 

the  party  at  the  polls,  gave  Foraker  a  texl  for  part  of  his  sp< h 

by  declaring  the  party  need  of  a  program  of  progressive  leg 
lation  in  the  Legislature  next  winter  and  a  broadening  of  party 
lines  to  take  in  all  the  leaders  and  all  followers. 
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' '  The  hit  of  the  night  was  made  by  Representative  George  Dav- 
idson, of  Columbiana,  who  said  McKinley  and  Foraker  by  tariff 
efforts  were  the  two  men  who  had  built  up  the  crockery  industry 
of  Ohio  and  that  every  potter  in  Ohio  would  give  Foraker  his 
coat  if  he  wanted  it.  The  Senator's  triumphal  march  from 
Washington  to  Cincinnati  after  defeat,  vindicated  in  every 
position  he  had  taken  was  unprecedented.  Phoenix-like  he  had 
risen  from  the  ashes  and  was  a  bigger  man  than  ever  before. 
Regrets  were  read  from  Lieutenant  Governor  Treadway,  who 
had  to  hurry  home  because  of  sickness  in  his  family.  In  his 
place  Judge  John  A.  Shauck  referred  to  Foraker 's  'no  longer 
being  in  his  appropriate  place  in  the  greatest  legislative  body 
in  the  world.' 

"Ex-Speaker  Freeman  T.  Eagleson  eulogized  the  Senator's 
adhesion  to  his  conception  of  right  and  duty  regardless  of  con- 
sequences and  held  his  course  in  so  doing  to  be  an  example  to 
the  youth  of  the  land.  Senator  Thorne  Baker,  of  Cincinnati, 
declared  that  southwestern  Ohio  already  felt  the  loss  of  Foraker 
as  the  representative  of  that  section  of  the  state  in  the  Senate. 
He  declared  also  that  the  people  of  Ohio  had  elected  him  to 
leadership  of  the  Ohio  bar,  to  be  its  chief  Republican  adviser 
and  its  foremost  Republican  citizen." 

When  the  Senator  rose  to  speak  he  was  greeted  uproariously 
and  affectionately.  The  banqueters  rose  and  waived  napkins  and 
cheered.     The  Senator  said: 

Mr.  Toastmaster  and  Friends:  I  think  you  will  understand 
and  appreciate  what  I  mean  when  I  say  I  am  embarrassed.  As 
I  recently  said  on  a  somewhat  similar  occasion,  I  don't  know 
where  to  commence  or  how  to  proceed;  and  I  am  afraid  if  I 
should  undertake  to  respond  to  the  suggestion  the  Toastmaster 
has  just  made,  that  I  tell  you  all  about  my  experience  at  Wash- 
ington, I  would  not  know  where  to  stop.  I  need  not  say  I  am 
delighted  with  this  occasion ;  with  all  that  has  occurred  bore 
today.  I  could  not  help  but  be.  The  occasion  is  precisely  of 
the  character  1  would  have  it.  if  I  had  myself  planned  it;  im- 
promptu in  every  sense  of  the  word;  and  non-partisan  and  social 
rather  than  political.  1  thank  my  Democratic  friends  who  have 
honored  me  with  their  presence  here  tonight.  It  is  a  great 
gratification  to  me  to  know  that  as  I  return  to  my  home,  a  pri- 
vate citizen,  after  twelve  years  of  public  service,  my  Democratic 
friends  in  Ohio  feel  like  coming  out  and  extending  to  me  in 
common  with  my  Republican  friends  the  glad  hand  of  welcome, 
[Loud  applause.] 
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And  I  can  say  to  you  truthfully  thai  nothing  was  more  grati- 
fying to  me  when  1  came  to  say  farewell  to  those  whom  I  left 
behind  In  the  public  service  a1  Washington  than  to  have  my 
Democratic  friends  there  one  and  all.  attest  their  regret  that 
the  association  which  had  been  so  agreeable,  although  at  times 
so  strenuous,  must  come  to  an  end. 

It  is  very  pleasing  to  me  to  feel  that  I  carry  home  with  me  the 
respect  and  the  good  will  of  my  Democratic  friends  yonder  and 
that  you  should  now  come  with  assurances  that  I  have  retained 
the  confidence,  respect,  friendship  and  good  will  of  Democrats 
here.      |  Applause.] 

And  now  what  shall  I  say  of  my  Republican  friends.' 
[Laughter.]  I  did  not  know  until  only  an  hour  or  two  before 
T  took  the  train  in  Washington  yesterday  that  there  was  to  be 
any  such  occasion  as  this.  I  had  already  bought  tickets  from 
Washington  to  Cincinnati  by  way  of  the  Chesapeake  &  Ohio.  I 
was  reached  on  the  telephone  by  one  of  these  indefatigable 
friends  that  a  man  is  honored  with  now  and  then  in  the  person 
of  my  good  friend  Doctor  McFadden,  who  never  will  take  "no" 
for  an  answer.  He  requested  me  to  come  home  by  way  of  Co- 
lumbus and  stop  off  here  in  order  that  a  few  of  my  friends 
might  have  the  privilege  of  shaking  hands  with  me  before  they 
departed  for  their  homes.  I  fell  under  some  obligation  to  the 
doctor;  at  least  to  the  extent  that  I  ought  to  be  courteous.  It 
was  therefore  with  great  pleasure  on  his  account,  and  with 
great  gratification  to  myself  because  of  what  he  said  of  the  de- 
sire of  my  friends  that  1  consented,  changed  the  route,  came  to 
Columbus,  arrived  here  at  six-forty  this  morning  expecting  to 
meet  informally  with  a  few  friends,  thinking  the  Legislature 
had  already  adjourned,  for  I  had  a  wrong  impression  about 
that,  but  in  stepping  off  the  train   I   was  met  by  a  committee. 

Thai  was  the  first   intimation   I   had  of  what  was  oing.      Later 

I  was  honored  with  an  invitation  to  appear  before  the  two 
houses  of  the  General  Assembly,  and  there  me1  with  a  greeting 
I  shall  always  highly  prize  among  the  recollections  of  my  pul 
service  and  my  retirement  from  it.  And  now  here  this  evening 
the  "few  friends'*  are  assembled;  they  are  a  greal  company 
and  everything  is  pleasing,  no  cu1  and  dried  speeches,  everything 
spoken  comes  righl  out  of  the  heart,  i  don'1  know  how  ade- 
quately and  fittingly  to  make  response  to  such  a  greeting.  1 
can  thank  you.  of  con.      ;  and   I  do  thank  y.  u.     I    thank  . 
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from  the  bottom  of  a  heart  that  is  overflowing;  a  heart  that 
prompts  me  to  say  much  more  than  I  dare  undertake  to  say. 
Be  assured  it  is  a  very  great  comfort  to  me,  returning  to  my 
home  as  I  do,  to  meet  with  such  a  welcome.  So  much  of  a  com- 
fort is  it  that  I  can  repeat  here  and  take  pleasure  in  repeating 
here  what,  in  substantially  the  same  language,  I  undertook  to 
say  to  the  two  Houses  across  the  way  today,  that  with  your  friend- 
ship, good  will,  regard,  confidence  and  esteem,  others  may  take 
the  offices;  I  shall  be  content  to  abide  with  you  as  a  private 
citizen.     [Great  applause.] 

Do  not  misunderstand  me.  I  am  out  of  the  Senate.  That  is 
true.  But  I  am  not  out  of  the  Republican  party  and  am  not 
out  of  commission,  and  I  am  not  proposing  to  be  put  out  of 
either.     [Great  applause.] 

I  trust  I  may  be  pardoned  for  saying  that  much  of  a  political 
character,  but  let  me  add.  that  in  coming  here  today  T  had  no 
political  thought  or  purpose  in  view,  on  my  part,  at  least,  and 
I  hope  it  is  so  on  yours.  This  occasion  is  purely  a  social  func- 
tion. 

Somebody  spoke  here  this  evening — our  Secretary  of  State- 
about  the  old  times  when  we  had  factional  differences,  but  called 
them  by  another  name,  the  contests  between  "the  wings  of  the 
party,"  as  he  expressed  it.     That  brought  up  a  very  interesting 
train  of  thought  in  my  mind.     He  referred  to  the  days  when  we 
had  such  great  leaders  in  our  state  as  John  Sherman  and  Marcus 
A.  Hanna,  William  McKinley  and  Charles  Foster,  and  Benjamin 
Butterworth,  and  enough  others  whom  I  will  not  stop  to  name  to 
make  one  of  the  strongest  and  ablest  corps  that  any  state  in  this 
Union  could  put  into  the  field  to  do  service  in  a  Republican 
campaign.      [Applause.]      No  state  could   match   us.     We   had 
differences,  but  they  were  good  natured.    I  did  not  always  agree, 
as    to    what    I    wanted    a    convention    to    do.    with    Senator 
Sherman   or  Senator  Hanna  or   President  McKinley.     But,   as 
the  Secretary  of  State  said  tonight,  we  fought  that  out  in  the 
convention,  and  from  the  moment  the  convention   decided  our 
disputes  we  turned  all  our  guns  against  the  common  enemy  and 
went  forward  to  a  common  victory.      [Applause.] 

And  now,  if  my  Democratic  friends  will  allow  me  to  put  that 
much  politics  into  my  remarks,  let.  me  exhort  you,  my  Republi- 
can friends,  to  profit  by  the  example  set  by  the  great  men  of 
those  days.     Have  your  differences;  have  your  preferences,  but 
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settle  them  all  at  the  convention,  and  when  the  convention  \\  - 
acted,  support  the  ticket  from  top  to  bottom.  [Applause.  If 
yon  don't,  the  way  our  Democratic  friends  are  carrying  on,  yo  i 
will  lose  a  part  of  the  tickel  at  every  election,  as  nnfortunat< 

wo  did  at   the  last. 

Now  a  great  many  things  have  been  said  here  tonight  to  \\h  i  h 
under  other  circumstances  1   would  take  occasion  in  make  some 

■•.•is".     Hut  the  hour  is  late     You  have  heard  much  speaking. 
It  his  been  rather  a  strenuous  day  and   1   want  to  be  brief. 

Yet   1  think  1  have  a  right  to  say,  and  that  it  is  only  justice 
to  myself  to  say.  that  while  I  did  not  like  bein?  defeated  in  th< 
last  contest,  and  while  I  went  away  from  Columbus,  at  the  clos 
of  that   contest,  suffering. some  disappointment,  yet  it  did   qo1 
last  very  long;  it  did  not  last  very  long,  I'm-  it  soon  occurred  f  i 
me  that,  while  1  was  to  be  no  longer  Senator  and  must  retire  |  , 
private  life.    1   was  on   the  other  hand  to  cease  being  a  serv 
.md  become  a  sovereign  again;    that  1  was  to  lie  again  a  pari  of 
the  body  politic  of  which  we  have  heard  mention  tonight,  thai    1 
am  henceforth,  as  one  of  the  people,  to  help  make  Senators  and 
make  Presidents,  and  help  make  them  all  toe  the  mark.      [Long 
►ntinued  applause.  ] 

There   is  another  thought    about   it.     It   was   my   misfortune. 
I  will  call  it  that,  although   I  do  not  think  it  was  really  a   mis- 
fortune, not  a  great  one  at  any  rate,  to  be  unable  to  agree  v. 
Presidenl   Roosevelt  on  some  matters  that  he  had  very  much  at 
heart.     I   was  compelled,  if  I   followed  my  judgment,  my  con- 
viction of  duty,  my  sense  of  justice  and   right,  to  differ   from 
him  as  to  the  proposition  he  advocated  for  an  enforced  anion  i 
New  Mexico  ;md  Arizona  in  joint  statehood.      It  did  not  occur 
me  that   anybody   would  take  offense   because    I    thought    th< 
ought  to  have  separate  statehood,  and  so  1  wenl  ahead,  insisting 
on     my    views,     feeling    that     was    what     I     was    there     for.     as 
your  Senator-,  to  stand    for  what    I    thought   was  just   and   righl 
ami   equitable   with    respect    to   those   territories,      [Applause. 

1     believe    the    people    of    Vw     Mexico    ;ni(l     Arizona    will    LMVe    me 

credit,  whether  anybody  else  does  or  not.  for  having  defea 
that  proposition.     That  was  the  first  point  of  difference,     some- 
body  said   tonight    1    had    been    vindicated.      Surely    1    have    bi 
-  to  that  matter,  because  in  the  last  National  platform,  thai 
which  our  distinguished   fellow-citizen.   Mr.   Taft.  stood   ;<>  the 
candidate  for  the  Presidency,   is  found  a   plank   pledging   the 
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Republican  party  to  give  to  those  territories  immediate  separate 
.statehood,  exactly  what  I  had  contended  for  [Great  applause.] 
Tn  his  last  annual  message  President  Roosevelt  made  the  saiiu- 
recommendation.     [Applause.] 

Then  along  came  the  Rate  Bill.  I  could  not  agree  with  the 
President  about  that.  I  agreed  to  many  propositions  embodied  in 
it.  I  did  all  I  could  to  make  it  a  constitutional  measure,  and 
to  make  it  efficient  for  the  better  regulation  of  Interstate  car- 
riers and  Interstate  Commerce;  and  I  think  all  associated  with 
me  in  the  public  service  at  Washington  will  give  me  credit  be- 
fore you  and  the  country  for  having  contributed  something  to 
the  success  of  the  objects  I  had  in  view.  But  I  could  not  be- 
lieve then,  and  I  do  not  believe  now,  that  it  was  wise,  or  neces- 
sary, or  constitutional  to  put  into  that  bill  some  of  the  provi- 
sions it  contains.  I  won't  stop  to  mention  them  here.  There 
is  not  time  here  tonight.  I  thought  we  already  had  a  law 
which,  if  properly  enforced,  the  Elkins  Law.  would  remedy 
practically  all  the  difficulties  complained  of.  and  that  it  was 
■  institutional  in  every  respect  as  well  as  efficient.  It  has  been 
considered  so  Until  yesterday,  when  out  in  Chicago  a  very  cele- 
brated case  was  taken  away  from  the  jury  by  direction  of  the 
trial  judge  because  of  a  failure  of  proof.  And  today  we  have 
;t  announced,  by  the  Department  of  Justice,  in  the  papers,  in 
great  headlines.  "The  Elkins  Law  is  a  Failure."  Well,  my 
riends,  it  is  a  failure  in  no  other  sense  than  many  another 
criminal  law  has  proven  a  failure;  for  every  lawyer  knows  that 
no  criminal  law  is  a  success  unless,  when  you  undertake  to  en- 
force it,  you  have  first,  proof,  and.  secondly,  a  lawyer.  [Great 
laughter  and  applause  and  cries  of  "Good,"  "Good."] 

If  the  department  of  justice  could  only  remember  these  two 
essentials  of  a  successful  criminal  prosecution  they  would  not 
f ;nd  it  necessary  to  make  the  criticism  with  which  they  are 
charged.  But.  let  me  suggest  further  that  it  will  be  time 
v-iough  to  criticize  that  law  under  which  there  have  been  scores 
(  I'  successful  prosecutions,  when  there  has  been  one  single  suc- 
cessful prosecution  under  the  Hepburn  Rate  Law.  [Great  Ap- 
plause.] There  has  not  been  one  yet,  and  there  never  will  he 
ae  as  long  as  they  can  avail  themselves  of  the  provisions  of 
the   Elkins  Law.     [Applause.] 

Now,  I  might  mention  a  good  many  things  to  show  that  there 
was  at  least  room  for  an  honest  difference  of  opinion  such  as 
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svery  legislator  ought  to  be  allowed  with  respect  to  that  legisla* 

t i<m.  I  alight  point  out  the  real  cause  of  our  panic  and  con- 
tinuing business  depression,  hut  it  is  enough  to  say  at  this  time, 
that  one  of  its  most  important  provisions  — I  refer  to  the  com- 
modities clause — has  already  been  held  to  be  unconstitutional 
by  one  of  the  strongest  Circuit  Courts  of  A.ppeal  in  the  United 
States,  that  presided  over  by  Judge  Gray,  Judge  Dallas  and 
Judge  Buffington.  The  ease  has  been  argued  and  submitted  to 
tlie  Supreme  Court.  An  opinion  is  expected  at  an  early  date: 
it  may  be  handed  down  next  Monday.  I  do  not  know  wh.it 
that  decision  will  be.  Nobody  can  certainly  foretell  what  any 
court  will  do.  T  am  sorry  Judge  Shauck  has  left  the  room. 
[Laughter.]  But  whether  they  hold  it  constitutional  or  uncon- 
stitutional; whether  they  reverse  or  affirm  the  decision  of  the 
court  below,  we  have  an  important  result  in  consequence.  If  they 
hold  it  to  be  constitutional  and  that  it  must  be  enforced  according 
to  its  letter,  there  will  be  more  disasters  to  greal  business  in- 
terests than  has  ever  been  wrought  by  any  statute  that  has  been 
put  upon  any  statute  book  in  this  land  since  the  beginning  of 
the  Government.  You  have  only  to  wait  and  see.  It  has  not 
worked  this  disaster  heretofore  because,  although  it  should  have 

le  into  operation  by  its  terms  on  the  first  day  of  May.  1908, 
it  was  so  impossible  to  enforce  it.  without  bringing  business 
calamity  upon  the  country  that  the  President,  whose  duty  it  was 

enforce  it.  without  consulting  or  waiting  on  Congress,  arbi- 
trarily suspended  it. 

And  so  it  is  that  I  come  home,  without  detaining  you  in  ;i 
tedious  manner,  feeling  that  I  have  been  pretty  thoroughly 
vindicated  as  to  my  position  with  respect  to  joint  statehood  and 
with  respect  to  the  Rate  Bill. 

A  great  many  people  seem  to  have  the  idea  that  because  I 
opposed  the  Rate  Hill  1  was  opposed  to  Government  supervi- 
3  :i  of  Interstate  Commerce  and  the  regulation  of  Interstate 
carriers.  The  very  opposite  is  true.  Before  some  of  the  men 
who  championed  the  Rate  Bill  knew  the  difference  between  a 
Pate  and  ;i  rebate,  we  had  enacted  the  Elkins  Law  without  even 
;i    suggestion    from    any    one    of    them.      Thai     is    the    law    iindei' 

which  all  these  great  wrongs  that  the  people  wei mplain 

of.    have    been    remedied,    down    to    this   date,    and    under    which 
they  will  continue  to  be  remedied  hereafter,  providing  the   De- 
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partment  of  Justice  will  proceed  upon  testimony  and  with  ;; 
reasonable  degree  of  legal  skill.     [Laughter  and  applause.] 

Well,  now,  there  is  only  one  other  subject  about  which  I  had 
any  difference  with  our  Ex-President,  and  that  was  the  Browns- 
ville affair.  I  can  not  tell  you  here  tonight  all  that  story.  It 
is  not  necessary.  You  know  in  a  general  way  what  it  is.  So 
far  as  I  was  concerned  there  was  no  raising  of  a  race  problem 
or  a  race  question.  With  me.  having  spent  all  my  life  in  the 
courts,  it  was  a  question  of  constitutional  power  as  to  the  Presi- 
dent, and  a  constitutional  right  as  to  the  helpless  victims  of  his 
ill-considered  action.  [Great  applause.]  I  do  not  believe  thai 
any  American  citizen,  whether  in  the  Army  or  out  of  the  Army. 
should  be  convicted  in  this  country  of  crime  by  executive  order. 
[Applause.]  I  believe  every  man  charged  with  crime  has  a 
right  to  a  day  in  court,  to  be  heard  in  his  own  defense,  and  I 
would  stand  for  that  though  I  should  lose  all  the  offices  on  the 
face  of  the  earth.  [Great  and  long  continued  applause,  and 
cries  of  "Good,  Senator,  Good."]  I  had  no  ill-will  towards  any 
human  being  in  connection  with  the  matter.  I  had  no  spirit 
of  revenge  or  desire  to  embarrass  anyone  on  account  of  it. 
But  I  did  have  a  desire  to  save  my  country  from  the  infamous 
stain  upon  it,  if  it  were  to  be  allowed  to  stand,  that  one  hun- 
dred and  sixty-seven  men  could  be  convicted  of  the  crime  of 
murder  without  ever  being  permitted  to  testify  in  their  own 
behalf.  [More  applause.]  If  there  be  a  Republican  or  a 
Democrat  in  the  state  of  Ohio  who  does  not  feel  like  giving  me 
his  unqualified  support  in  the  position  I  took  in  that  matter. 
I  shall  be  glad  to  part  company  with  him  or,  if  that  has  al- 
ready occurred,  I  shall  never  complain  that  he  has  left  me. 
[Laughter.] 

There  was  a  time  when  that  seemed  like  a  hopeless  tight. 
You  can  hardly  realize  how  long  it  has  been  going  on.  or  how 
fierce  it  has  been  at  times.  More  than  two  years  the  contest 
continued.  But  before  I  had  to  leave  Washington — before  the 
fourth  day  of  March  came — after  I  had  been  discredited  by  de- 
feat, the  justice  of  that  cause  became  so  manifest  that  I  was 
able  to  secure  in  support  of  it,  to  do  justice  to  those  helpless 
victims,  every  Republican  vote  in  the  Senate  of  the  United 
States  and  every  Republican  vote,  almost,  in  the  House  of 
Representatives.  And  it  was  my  extreme  pleasure  to  read  in 
the  papers — I  did  not  go  over  to  the  White  House  to  see  him  do 
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it — thai  the  Presidenl  had  signed  the  bill.  [Greal  laughter 
;md  applause.]  Then  I  said  to  myself,  as  did  Simeon  of  old, 
"Now,  l.onl.  Lettesl  Thou  Thy  servanl  deparl  in  peace."  [Ap- 
plause.] I  departed  in  peace,  happy  nol  because  of  a  personal 
triumph  bu1  because  I  fell  thai  1  bad  compelled  an  ad  of  justice, 
| applause],  and  I  was  happy  also  to  believe  thai  the  Presidenl 
would  feel  better  after  having  signed  thai  bill;  it  occurred  to 
me  that  the  grass  would  appear  to  him  greener,  the  flowers  more 
beautiful,  and  the  hills  and  fields  and  trees  more  attractive  at 
Oyster  Hay  on  that  account.  [Laughter  and  applause.]  At 
any  rate.  I  come  hack  to  you  feeling  that  while  I  shall  not  again 
answer  the  roll  call  of  the  Senate,  yet  I  have  much  occasion  to 
he  profoundly  thankful.  1  have  this  greal  magnificent  com- 
monwealth of  Ohio  in  which  to  reside,  and  1  have  the  kind, 
friendly  respect  of"  her  people,  and  on  the  part  of  some  I  know, 
even  affectionate  regard;  this  1  esteem  more  highly  than  I  can 
command  Language  to  express.  No  man  could  he  better  satis- 
tied  than  I  intend  to  try  to  he.     [Applause.] 

A  word  now  as  to  what  is  ahead  of  us. 

Some  remarks  have  been  made  here  tonight  about  the  revi- 
sion of  the  tariff.  Let  me  say  to  you  that  while  I  came  away 
from  Washington  with  the  feeling  of  satisfaction  to  which  1 
have  referred,  at  the  same  time  1  carried  in  my  mind  some  ap- 
prehension as  to  what  is  to  he  done.  This  has  been  increased 
since  1  arrived  here  today. 

I  read  an  editorial  in  one  of  the  Columbus  papers  of  this 
morning  and  after  1  read  it  1  turned  to  look-  again  to  see  if  it 
had  really  at  the  head  of  it  the  name  of  a  Republican  paper. 
[Laughter.]  I  do  not  want  to  mention  any  names.  [More 
laughter.  But  it  was  a  paper  in  which  the  writer  went  on  to 
3ay  and  to  urge  upon  his  readers  the  fact  that  there  was  neces- 
sity, because  of  our  industrial  conditions,  for  greal  haste  in  the 
revision  of  the  tariff.  Be  said  in  so  many  words,  as  nearly  as 
I  can  recall  them,  and  I  think  I  can  give  them  almost  exactly. 
thai  there  must  be  a  speedy  revision  and  reduction  of  duties  to 
the  eml  that  there  mighl  be  an  increase  of  importations  so  that 
revenues  mighl  be  augnu  nted  and  the  deficil  stopped.  Now 
think  of  that  for  a  moment.  Do  any  of  my  Democratic  friends 
recognize  thai  kind  of  argumenl  .'  You  oever  beard  William 
McKinley  talk  that  way.  You  never  heard  Benjamin  Harrison 
utter   such   a    statement.     You    never    heard    any    Republican, 
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whom  we  have  honored  in  the  past,  express  any  such  view.  On 
the  contrary,  every  Republican  of  the  old  school,  the  one  to 
which  I  claim  to  belong,  held,  and  no  man  more  so  than  William 
McKinley,  the  ablest  representative  of  the  policy  of  a  protective 
tariff  Ohio  has  ever  produced,  that  lowering  duties  did  mean  an 
increase  of  importations,  but  that  an  increase  of  importations 
meant  an  increase  of  idleness  in  the  shops  and  factories  of  this 
country,  and  that  no  deficit  should  ever  be  stopped  at  such  a 
cost  to  our  industries  and  our  wage  workers.  [Applause.]  I 
have  been  teaching  this  doctrine  too  long  to  doubt  its  wisdom 
now.     [Applause.] 

And  yet  wre  are  obliged  to  revise  the  tariff,  and  we  will  re- 
vise the  tariff.  We  have  given  our  pledge  and  it  must  be  kept. 
But  if  we  are  not  careful  we  will  do  more  harm  than  good. 

I  helped  make  the  Dingley  Law.  It  was  my  first  service  in 
the  Senate ;  and  it  is  true,  as  the  eloquent  representative  of 
Columbiana  county.  Mr.  Davidson,  said  tonight,  that  there  was 
a  special  battle  waged  in  behalf  of  tariff  duties  on  pottery,  and, 
because  of  the  part  I  took  in  it,  I  have  been  fortunate  in  having 
the  good  will  of  the  pottery  interests,  not  only  of  Ohio,  but 
every  state  in  the  country  from  that  day  to  this. 

I  helped  also  in  a  particular  way  to  fix  the  tariff  duty  on 
wool,  and  in  a  general  way.  to  make  the  tariff  schedules  in  other 
respects.  I  think,  if  you  will  look  at  the  record,  yon  will  find 
that  I  took  about  as  much  part  in  that  as  any  other  Senator,  al- 
though I  had  just  entered  the  Senate.  I  did  not  want  to  be 
forward  about  it.  It  was  not  that.  I  would  have  preferred  to 
keep  quiet  for  a  time  but  I  had  a  great  commonwealth  to  repre- 
sent, a  commonwealth  1  was  proud  to  represent,  a  commonwealth 
in  which  there  resided  four  millions  and  more  of  American 
citizens,  in  which  we  have  our  hundreds  of  thousands  of  wage 
workers,  in  which  we  have  our  diversified  industries  multiplied 
over  and  oven-  again,  and  there  could  not  be  any  relief  from  the 
stagnation  and  depression  with  which  we  wore  then  depressed  and 
afilieted,  unless  we  passed  a  bill  that  would  fully  protect  Ameri- 
can labor  and  American  industries,  and  American  capital  in- 
vested in  business.      [Great  applause.] 

You  have  heard  a  great  deal  said  here  of  late  about  having  a 
tariff  that  will  be  limited  to  a  figure  that  will  protect  our  peo- 
ple by  leaving  a  margin  equal  to  the  difference  in  the  cost  of  ma- 
terials and  the  cost  of  labor  abroad  and  in  this  country  with  a 
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reasonable  profit  added.  Thai  phrase,  "reasonable  profit 
added,"  is  somewhal  elastie.  Bu1  the  rule  according  to  which 
it  is  thus  proposed  to  now  revise  the  tariff  is  nol  new — it  is  pre- 
cisely the  rule  we  followed  then.  Since  then,  wages  have  ad- 
vanced largely  in  this  country,  and  the  cost  of  material  has  be- 
come greater  in  this  country.  So  thai  following  the  same  rule 
there  is  no  margin  excepl  in  a  few  eases  for  any  reduc- 
tion. There  may  he  some  reductions  made  without  injury,  bu1 
net  many. 

What  gives  me  apprehension — the  apprehension  to  which  I  re- 
ferred  a  moment  ago — is  the  fact  that  notwithstanding  these  facts 
it  has  become  somewhat  fashionable  in  Washington,  even  among 
Republicans,  to  talk-  about  the  necessity,  in  response  to  public 
-  timent,  of  a  general  cutting  down  of  the  tariff.  Let  me  say  to 
you  now  as  a  friend  of  this  Republican  Administration,  a  friend 
because  it  is  a  Republican  Administration,  that  just  so  surely 
as  there  shall  be  a  substantial  cutting  down  of  the  important 
tariff  schedules,  there  will  be  such  a  continuation  of  this  indus- 
trial depression,  that  it  will  take  all  the  harmony  you  can  com- 
mand to  save  this  state  next  year  from  going  Democratic.  [Ap- 
plause.] 

Yen  may  net  like  to  hear  that  ;  I  do  not  like  to  say  if  ;  but  we 
have  only  to  wait  twelve  months  to  see  tin1  truth  of  it  demon- 
strated. My  hope  is  that  there  are  enough  strong,  able,  reso- 
lute, old-fashioned  protective  tariff  Republicans  in  both  the 
Senate  and  the  House  to  prevent  any  such  emasculation  of  the 
present  tariff  as  will  put  it  on  a  par  with  the  Wilson-Gorman 
Bill  under  which  we  had  a  strangulated  prosperity  that  was 
no  better  than  actual  depression. 

I  mention  this  not  in  criticism  of  any  individual,  but  rather 
in  criticism  of  our  whole  party,  and  to  the  end  that  you  people 
here  in  Ohio,  you  gentlemen  who  represent  constituents  in  the 
teral  Assembly;  you  prominent  citizens  in  touch  with  the 
business  interests  of  this  state,  may  make  yourselves  felt  at 
Washington  by  letter  and  otherwise  in  protesl  againsl  adopting 
fatal  fallacies  and  in  favor  of  a  tariff  on  sensible,  practical  and 
approved  lines.  We  want  a  restoration  of  our  tremendous  pr<  a 
perity.  When  1  say  tremendous  prosperity,  1  refer  to  what  we 
had  before  the  panic.  We  have  prosperity  in  a  measure  today, 
but  not  the  prosperity  we  did  have  prior  to  two  yen-,  ago.  Pro 
the  day  the  Dingley  Law  was  passed  until  the  panic  broke  upon 
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us  in  1907,  this  country  was  blessed  with  the  most  unprecedented 
prosperity  ever  heard  of  in  all  the  history  of  the  world. 

As  I  stated  somewhere  today,  I  think  in  the  Senate,  our  for- 
eign commerce  in  that  period  more  than  doubled  in  volume. 
The  balance  of  trade  in  our  favor  grew  to  the  enormous  figure 
of  five  hundred  millions  per  annum,  every  dollar  of  which  had 
to  be  paid  to  us  in  gold.  But  today  many  wheels  are  stopped, 
many  men  are  in  idleness.  Only  yesterday  someone  called  my 
attention  to  a  report  in  a  newspaper  as  to  conditions  in  Albany. 
New  York.  They  were  not  at  all  agreeable ;  too  many  men  out 
of  employment ;  too  much  of  a  charge  on  the  charity  of  the  com- 
munity. Let  me  admonish  you  that,  while  you  are  not  in  the 
Senate,  while  you  are  not  in  the  House,  you  can,  as  I  propose  to 
do,  in  my  capacity  as  a  private  citizen,  as  one  of  the  sovereign 
people,  make  myself  felt  in  respect  to  this  matter.  [Great  ap- 
plause.] Let  us  not  have  the  wheels  of  progress  turn  backward. 
Let  us  not  have  the  Republicanism  of  Grant,  and  Harrison,  and 
Blaine,  and  McKinley,  and  John  Sherman,  and  Marcus  A. 
Hanna,  discredited ;  let  us  not  have  the  great  Republican  party 
crippled  and  hampered  and  ham  strung  by  a  lot  of  free  trade 
sentimentalists  who  will,  if  allowed  to  have  their  way,  bring  us 
only  to  disaster.     [Great  applause.] 

I  might  speak  of  other  epiestions  but  it  is  too  late.  I  again 
thank  you  and  assure  you  of  an  appreciation,  greater  than  I  can 
express,  for  the  honor  you  have  paid  me  today.  I  shall  cherish 
the  recollections  of  this  hour  and  of  my  visit  today  in  Columbus 
as  among  the  most  precious  of  my  rather  busy  and  strenuous 
public  life. 

Henceforth  I  expect  to  be  here  with  you.  I  hope  I  may  be 
able  in  some  manner  to  help  you  guide  this  old  craft 
that  sometimes  gets  so  unsteady,  and  that  we  may  all  pull  to- 
gether to  the  end  that  finally  we  may  rejoice  in  the  strengthen- 
ing of  our  party  at  home;  in  the  strengthening  of  the  adminis- 
tration at  Washington,  to  the  end  that  the  great  affairs  of  the 
Nation  now  in  the  keeping  of  the  National  Administration  may 
be  conducted  to  success  greater  than  can  be  foreseen.  [Great 
and  long  continued  cheering  and  applause.] 
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The  Results  and  Responsibilities 
of  Our  Victory. 

"  Responsibility  Walks  Eland  in   Hand  with  Capacity  and  Power.'" 


RESPONSE  BY 


CAPTAIN  J.  B.  FORAKER 


AT 


LOYAL  LEGION  ANNUAL  BANQUET 

Queen  City  Club,  May  5th,  1909. 


Mr.  Commander  and  Fellow-Companions: 

I  wish  I  knew  how  bettor  than  I  do  to  make  a  fitting  response 
to  the  exceedingly  complimentary  introduction  which  the  Com- 
mander has  seen  tit  to  give  me.  He  has  taken  me  entirely  by 
surprise;  but  I  can  say  to  yon  that  after  having  known  him  as 
well  as  I  have  for  twenty-five  or  thirty  years,  no  such  tribute 
could  come  from  any  man  and  be  more  highly  prized  than  s 
this  coming  from  him.  |  Applause.]  I  thank  yon  for  your 
kind  words,  and  I  thank  yon.  my  fellow-companions,  for  your 
very  kind  greeting.  Be  sure  that  under  all  the  circumstam  - 
it  is  more  highly  apreciated  than  yon  probably  realize. 

Bui  I  did  not  come  here  with  any  idea  of  talking  about  myself, 
much  less  with  any  idea  that  1  would  be  talked  about.  I  came 
knowing  that  I  would  be  called  upon  to  respond  to  the  senti- 
ment that  has  just  been  announced.  I  have  had  some  thoughts 
running  through  my  mind  as  to  what  I  should  say,  but  I  have 
had  a  disappointment  in  that  connection.  I  knew  others  wore 
to  speak — and  while  I  always  dislike  to  speak  myself.  I  particu- 
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larly  dislike  to  commence  the  speaking ;  I  prefer  to  follow  some- 
body else,  especially  some  thoughtful,  virile  man  like  Bishop 
Moore.  [Applause.]  I  was  hoping  he  would  go  ahead  of  me. 
[Applause.]  I  knew  if  he  did  I  would  get  some  good  points. 
But  inasmuch  as  I  am  at  the  head  of  the  list.  I  suppose  I  will 
have  to  confine  myself  to  what  has  been  suggested.  I  am  asked 
to  respond  to  "The  Results  and  Responsibilities  of  our  Victory." 
The  sentiment  embraces  two  propositions. 

The  results  naturally  divide  themselves,  when  you  come  to 
think  about  them,  into  two  classes,  negative  and  positive  re- 
s-Its— what  did  not  happen  and  what  did  happen.  In  other 
words,  what  by  our  victory  we  prevented,  and  what  by  our 
victory  we  accomplished. 

To  discuss  what  did  not  happen  is  necessarily  somewhat 
problematic  under  ordinary  circumstances;  but  when  we  come 
to  discuss  what  did  not  happen  on  account  of  our  victory,  there 
are  some  things  about  which  we  can  be  very  positive.  We  know 
what  happened  at  Appomattox  when  Lee  surrendered  to  Grant. 
I  always  like  to  recall  the  kind  and  generous  terms  imposed  by 
Grant  upon  Lee  when  he  made  that  surrender.  [Applause.]  I 
like  to  recall  that  he  told  him  to  have  his  officers  keep  their 
side-arms  but  particularly  I  like  to  recall  that  he  told  him  to 
have  his  men  keep  their  horses,  those  that  were  privately  owned, 
and  take  them  home  with  them  for  they  would  need  them  to  do 
the  spring  ploughing  with.  Just  stop  and  think  of  that  for  a 
moment — General  Grant,  the  greatest  captain  of  his  time,  at  the 
supreme  moment  of  his  greatest  triumph,  talking  about  the 
"spring  ploughing"!  The  words  are  simple,  but  measured  by 
the  circumstances,  and  measured  by  the  effect  produced  they 
were  absolutely  sublime.  By  those  simple  words.  General  Grant 
at  once  arrested  the  attention  of  the  whole  country.  North  and 
South,  and  reminded  everybody  that  the  war  he  had  been  prose- 
cuting had  not  been  waged  on  our  part  to  destroy,  to  overthrow. 
to  dismember,  but  to  preserve,  to  perpetuate.  It  was  an  in- 
vitation to  evervbodv  to  turn  awav  from  war.  and  resume  again 
the  pursuits  of  pence. 

I  do  not  know  whether,  if  the  fortunes  of  war  had  been  re- 
versed and  General  Grant  had  been  compelled  to  surrender  to 
General  Lee,  General  Lee  would  have  employed  any  such  lan- 
guage, or  not.     I  think  General  Lee  was  kind  enough  at  heart, 
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because  h  •  was  certainly  an  accomplished  gentleman,  as  he  was 
an  accomplished  soldier,  and  he  would  not,  I  am  sure  have  be<  q 
unnecessarily  unkind;  1ml  in  the  very  nature  of  things  he  eon'  1 
■  have  employed  sueh  language  as  that,  for  he  was  not  fight- 
ing to  preserve,  but  to  dismember,  divide  to  destroy,  to  over- 
throw, to  make  a  new  order  of  things. 

But,  however  thai  mighl   be,  whether  he  would  or  would  a  I 
have    touched   upon   such   subjects,   we   know   some   subjects 
would   have   touched    upon;  and    when    J    was   asked    to   respond 
to  this  toast,  "'The  Results  of  our  Victory,"  I  not  only  thought 
of  what   we  did  that  everybody  is  aware  of.  but  also  of  what 
vented   being  accomplished.     Now   if   it   had    beeu    reversi 

d  Grant  had  1 n  called   upon  to  surrender  to  Lee,  we  know 

that    tile    very    first    subject    to    be    discussed    would    have    \y 
boundary    lines.     What    a    suggestion    in    that — boundary    Lines! 
Nothing    about    plough    lines;    it    would    have    been     bound, 
lines — where  shall  the  line  be  drawn  that  is  to  divide  the  Qnioi 
And  we  all  know  to  a  moral  certainty  that  if  the  eleven  seceding 
5    tes  had  been  victorious,  in  the  hour  of  their  triumph,  at  the 
height   of   their    prestige   and   their   great   success,    they    wou    I 
have  swept  away  from  us  to  go  with  them  and  cast  in  their  It 
with  the  Southern  Confederacy  all  the  border  states.  Maryland, 
West    Virginia,   Kentucky.  Missouri:  so  that  as  a  result   Cincin- 
:.   this  greal    city   in   which  we  are   me1    tonight,  instead 
tiding  as  it  does  in  the  very  heart-center  of  this  great  Am. 
can    R  c,    with    peace    and    prosperity   and    friends   every- 

where. North.  South.  Easl  and  West,  would  be  a  frontier  city- 
outpost  here  on  the  \iT\-  border  line  separating  two  con  i- 
tries.  Looking  across  the  Ohio  river  we  would  see  another  flag, 
flying  over  the  public  buildings,  representing  another  Govern- 
ment, the  corner-stone  of  which  would  be  human  slavery;  and 
we  know  how  irritating  and  unsettling  the  results  of  two  such 
governments  so  situated  following  after  the  war  would  have 
been,  and  how  different  in  the  consequences  would  have  be 
our  condition   from  then   until   now. 

So  that   the  first    result,  the  negative   result  that    I    would  call 
your  attention  to.   is  what   we  prevented   in  defeating  the  esta 
lishment  here  of  two  governments — 1  might  say  possibly   mo 

than  two  governments— for  if  the  Southern  states  had  su ss- 

fully  established  the  doctrine  of  secession,  that  they  could  with- 
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draw  on  account  of  slavery,  why  should  not  the  Pacific  Slope 
states  have  an  equal  right  to  withdraw  on  account  of  the  Chinese 
or  Japanese  questions,  or  anything  else  that  it  might  suit  their 
judgment  to  withdraw  on  account  of?  And  the  same  might 
lie  said  of  the  New  England  states.  We  do  not  know  many 
governments  we  might  now  have.  So  that  our  first  result  is 
salvation  from  that  sort  of  misfortune. 

Now  another  thought:  If  we  had  been  defeated,  after  the 
boundary  lines  had  been  settled  and  established,  the  next  ques- 
tion would  have  been  the  size  of  the  indemnity  that  we  would 
have  to  pay.  General  Lee  would  have  reminded  General  Grant 
—and  no  doubt  quite  properly — that  all  that  our  erring  sisters 
wanted  was  to  be  allowed  to  go  in  peace.  They  claimed  the 
right  to  secede.  They  had  established  that  right  which  he  had 
interposed  to  prevent,  and  in  consequence,  they  having  won 
the  victory,  we  were  in  the  wrong,  and  being  conquered  we 
would  have  to  do  just  as  France  did  when  Germany  came  out 
ahead  in  their  last  war — we  would  have  been  required  to  pay  an 
indemnity.  In  the  first  place  we  would  have  been  required  to 
pay  our  own  war  debt,  the  loyal  states  alone;  and  in  the  next 
place  we  would  have  had  to  pay  their  debt  also.  That  would 
have  imposed  upon  us  a  burden  of  such  magnitude  as  not  only  to 
make  pensions  impossible  in  the  sense  in  which  we  have  known 
them,  but  of  such  magnitude  as  to  make  impossible  the  great 
prosperity  that  we  have  been  enjoying.  "We  were  saved  from  all 
that  b}-  being  victorious. 

Now  I  do  not  need  to  speak  of  the  affirmative  results;  they 
speak  for  themselves.  They  speak  for  themselves  not  only 
throughout  this  country  but  throughout  the  world.  You  have 
all  been  reading,  no  doubt,  as  I  have  been  during  the  last  two 
•  three  weeks,  the  exciting  events  that  have  been  transpiring  in 
urkey.  What  is  the  matter  with  Turkey?  A  great  struggle 
is  culminating  there  for  constitutional  liberty  and  parliamen- 
t  ry  government  and  the  inspiration  for  it  was  given  when  we 
were  successful  at  Appomattox.  [Applause.]  And  what  is 
h  ppening  in  Turkey  is  happening  also  at  this  very  same  mo- 
ment in  Persia ;  it  is  happening  througout  the  world.  We 
ought  to  feel  very  proud  of  the  fact  that,  following  our  example 
a  d  inspired  by  our  success,  every  government  on  the  Western 
hemisphere  is  based  on  written  organic   law.     Almost   all   the 
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greal  states  of  Europe  have  adopted  written  forms  of  govern- 
ment in  which  the  rights  of  the  people  are  protected  and  the 
powers  of  government  are  enumerated.  Not  only  Turkey  and 
Persia  are  following  this  example,  but  even  China,  awakening 
from  her  sleep  of  centuries,  has  taken  the  preliminary  steps 
looking  to  the  adoption  of  a  written  Constitution. 

Think  what  a  wonderful  progress  is  being  made!  It  all 
started  from  us.  If  we  had  failed  at  Appomattox;  if  this  Gov- 
ernment of  these  United  States  had  been  overthrown;  if  our 
Constitution  had  been  destroyed,  instead  of  being  preserved  and 
perfected;  if  man's  capacity  to  govern  himself  had  been  the 
demonstrated  a  failure,  none  of  the  wonderful  things  to  which  T 
refer  that  we  have  witnessed  occurring  throughout  the  world 
would  have  come  to  pass. 

There   is  another   thought   that   I   would   speak   about,     That 
was  a  dreadful  war.     It  continued  four  years.     First  and  last 
more    than    three    million    men    were    under    arms    contending 
against  each  other  in  battle.     Hundreds  of  battles  were  fought. 
Tn  many  of  them  the  percentage  of  loss  was  greater  than  in  any 
of   the    famous   battles   of   the   Napoleonic   wars.     Figures   run- 
ning up   into  hundreds  of  thousands  must   be  employed   whi  a 
we   number  the   casualties.     Grief   and   sorrow   darkened   every 
home  in   the  land.     The  cost  of  it  all   was  beyond  calculation. 
Official  expenditures,  of  course,  can  be  computed;  but  there  is 
qo  possibility  of  measuring  the  ravages,  the  waste  and  destruc- 
tion of  property;  and  if  there  were  the  figures  would  be  swell.  <l 
until  they   would   be  incomprehensible.     While   the  war  was   in 
progress  it    is  known   that    some  of  the  stoutest   hearted  of  the 
Union  leaders  came  to  doubt  whether  or  not  it  was  worth  while  to 
save  the  Union,  even  if  they  could  save  it.  at  such  fearful  cost; 
and  when  the  war  ended  the  expectation  was  that  it  would  he  gen- 
erations before  there  would  be  any  real  Union  sentiment  on  the 
part    of  the   men  against   whom   we  had  been   contending.     We 
were  prepared  to  be  patient.     We  knew  the  teachings  of  his- 
tory.    We  knew  it  was  more  than  a  century  after  the  Battle  of 
I  Listings   until    Runnymede,   and   almost    a  century  before  the 
Kings  of  England  finally  accepted  and  respected  the  great  Char- 
ter.    We   knew   that   nations   take   their   steps    forward   slowly, 
slowly  so  far  as  the  lives  of  individuals  are  concerned,  however 
briefly  in  the  life  of  nations. 
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We.  therefore,  expect  to  wait  long  years  for  real  union  of 
heart  and  hand;  but  in  that  we  have  been  happily  disappointed. 
I  do  not  know  how  it  is  with  you.  ray  fellow-companions,  but  I 
assume  that  it  is  with  you  as  it  is  with  me,  that  there  is  no  one 
thing  connected  with  that  war  for  which  T  am  tonight  more 
profoundly  thankful  than  I  am  that  through  the  mercy  and 
goodness  of  God  my  life  has  been  spared  to  see  the  day  when  the 
men  against  whom  we  fought  rejoice  with  us  in  the  belief  that 
our  victory  was  also  their  victory.  [Applause.]  I  read  re- 
cently a  book  written  by  General  Alexander,  giving  his  memoirs. 
He  was  Chief  of  Artillery  on  the  Staff  of  General  Longstreet. 
It  is  a  well  written  book  that  excites  the  keenest  interest.  It 
gives  us  the  struggle  from  his  standpoint ;  but  what  especially 
pleased  me  was  his  preface,  in  which  he  used  almost  identically 
the  language  I  did  a  moment  ago.  that  he  now  sees  clearly  that 
the  defeat  that  was  so  bitterly  lamented  at  the  time  had  really 
after  all  been  not  only  their  victory  but  their  richest  blessing. 
[Applause.] 

We  see  evidence  of  this  on  every  hand.  The  country  that 
would  have  been  dismembered  if  we  had  failed  in  our  war  for 
the  preservation  of  the  Union,  is  now  solidified,  welded  and 
cemented  together  by  the  fires  and  blood  of  battle,  until  we  are 
stronger  and  greater  than  we  have  ever  been.  There  is  more 
glory  attaching  to  the  American  name,  and  all  this  greatness  of 
wealth  and  power  and  glory  is  shared  equally  with  us  by  those 
who  were  then  our  foes. 

I  wish  now  to  mention  some  incidents  that  have  been  happen- 
ing, not  for  the  purpose  of  discussing  them,  nor  for  the  purpose 
of  approving  all  of  them,  but  only  to  state  facts  that  show  con- 
clusively, more  conclusively  than  any  argument  or  mere  asser- 
tion can.  that  there  is  this  restoration  of  Union  sentiment  to 
which  I  refer. 

Almost  every  day  now  we  read  about  the  return  of  some  of 
the  captured  battle  Hags;  first,  Confederates,  then  Union  Sol- 
diers, making  the  return;  and  all  such  occasions  excite  the  at- 
tention of  the  people  and  the  transaction  is  carried  out  amid 
their  plaudits,  North  and  South.  It  is  an  evidence  that  the 
people  are  again  united,  not  quarreling,  not  thinking  harshly  or 
in  a  hostile  way  of  each  other. 
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Another  significant  thing  is  the  fact  that  during  recent  months 
we  have  seen  two  Republican  Presidents  appoint  men,  not  of 
their  political  affiliation,  but  who  were  opposed  to  them  in  poli- 
tics, who  were  ex-Confederate  soldiers,  to  the  great  office  of 
S  sretary  of  War.  with  not  a  won!  of  criticism  from  anybody 
from  one  end  of  the  land  to  the  other,  not  even  from  the  old 
Union  soldiers  still  surviving,  thousands  of  whom  might  well 
think  they  had  superior  claims  to  such  an  honor,  especially  at  the 
hands  of  a  man  of  their  own  party. 

Some  other  things  have  been  happening — 1  say  1  do  not  men- 
tion these  things  to  show  you  that  1  approve  of  them,  for  I  do  qoI 
profess  to  he  "good."  like  some  people  are.  [Applause  and 
laughter.]  I  have  still  a  little  of  that  same  spirit  in  me  that 
Colonel  Kilbourne  referred  to  when  he  spoke  about  what  hap- 
pened when  1  was  a  lad  of  sixteen  years  of  age.  1  had  occasion 
only  a  few  days  ago  in  riding  out  from  Washington  to  ero» 
what  has  now  come  to  be  the  famous  Cabin  John  Bridge.  As 
I  rode  across  it  1  saw  there  a  gentleman  busily  at  work  carving 
on  a  tablet  on  that  bridge,  placing  there  in  honor  again  the 
name  of  Jefferson  Davis — not  a  word  of  comment,  not  a  word 
"i'  criticism  from  any  source  whatever!  It  would  be  difficult 
\a<rgerate  the  significance  of  this. 

Now  another  thing,  we  are  reading  a  greai  deal  these  days 
about  what  the  state  of  .Mississippi  is  going  to  do  to  show  her 
appreciation  of  the  great  honor  paid  her  in  having  a  battleship 
named  after  her — the  battleship  Mississippi.  The  state  is  pre- 
paring to  present  it  witli  a  silver  service;  and  we  read  in  the 
papers  that  a  portrait  of  Jefferson  Davis  is  being  engraved  on 
the  various  pieces  of  that  service.  Thai  has  excited  some  criti- 
cism, but  not  much. 

I  read  in  the  paper  only  this  morning  that  the  <;.  A.  R.  Posl 
at  Columbus.  Ohio,  had  last  night  passed  a  resolution  protesting 
againsl  it.  and  I  said.  "Thank  Cod.  some  of  the  old  fellows  are 
Still  alive:"      i  Applause. 

I  should  mention  another  criticism.  Two  or  three  days  ago 
I   read   that   General    Bollingsworth,   once   Attorney-General   of 

Ohio— but  now  a  member  of  Congress  from  the  Sixteenth  Dis- 
trict—an  old  soldier,  a  Captain.  I  believe— I  do  not  know  whether 
he  belongs  to  our  Commandery  or  not— had  introduced  a  resolu- 
tion calling  upon  the  Secretary  of  the  Navy  to  report  to  Con- 
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gress  the  facts  in  regard  to  the  matter,  and  to  tell  Congress  just 
what  kind  of  a  lesson  in  patriotism  that  portrait  was  supposed 
to  teach  or  inspire.  I  thought  when  I  read  his  resolution,  if  that 
man  didn't  quit  fooling  around  that  way.  the  Republicans  of 
Ohio  would,  before  they  knew  it.  have  a  candidate  for  Governor. 
|  Applause.]  That,  of  course,  is  politics  and  tabooed  here.  1 
said  it  simply  for  the  benefit  of  Colonel  Kilbourne.  [Laughter.] 
But  all  this  I  mention  for  no  purpose  except  the  one  I  named  ; 
but  there  is  a  limit  to  this,  and  that  limit  was  reached  when  this 
morning  I  got  in  my  mail  from  a  very  patriotic  woman  a  copy 
of  the  inscriptions  that  have  been  placed  on  a  monument  that 
is  shortly  to  be  dedicated  at  Andersonville  in  honor  of  Captain 
Henry  Wirz.  At  the  risk  of  fracturing  this  good  sentiment  a 
little,  I  draw  the  line  on  that.  [Applause,  and  cries  of  "Amen 
and  Amen."]  Why,  Bishop  .Moore,  in  all  the  boundless  uni- 
verse there  is  only  one  place  where  there  is  more  suffering,  more 
misery,  more  despair,  more  unutterable,  unspeakable  woe  and 
torment  than  that  man  caused  among  our  captured  comrades  in 
the  stockades  at  Andersonville.  [Applause.]  There  is  just  one 
other  place — I  do  not  need  to  mention  it.  (A  Voice:  "We  all 
know  where  that  is!")  I  would  not  shed  any  tears  if  the  morn- 
ing after  that  monument  is  dedicated  I  should  read  in  the 
papers  that  some  old  patriot  had  put  enough  dynamite  under  it 
to  blow  it  into  the  midst  of  that  place.     [Applause.] 

We  must  remember  that  there  are  some  exceptions  to  the  gen- 
eral rule,  and  that  now  and  then  there  will  be  somebody  to  break- 
out in  that  way.  I  do  not  hold  the  people  of  the  South  responsi- 
ble for  such  an  ill-advised  act.  much  less  the  people  who  bore 
arms  and  stood  up  nobly  and  fought  for  the  cause  in  which  they 
believed.  I  do  not  believe  they  will  resent  or  protest.  At  any 
rate,  let  us  not  as  the  shadows  of  life  are  gathering  about  us  for- 
get what  we  owe  to  our  gallant  comrades  who  marched  down  un- 
der the  leadership  of  Grant,  of  Sherman,  of  Sheridan,  of  McPher- 
son,  Logan,  Mead  and  Hancock,  to  those  bloody  battlefields,  in 
defense  of  what  they  also  believed  to  be  right.      [Applause.] 

1  do  not  want  to  waste  any  time  talking  about  that  question ; 
especially  when  I  do  not  believe  it  is  any  longer  necessary.  I 
long  ago  forgave,  and  God  knows  I  would  gladly  forget  every- 
thing, especially  everything  of  such  barbarous  character  as  the 
name   of  Wirz  suggests;  but   while   I   would  thus  gladly   for- 
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give  and  forget,  I  refuse  to  exalt  such  a  character.  |  Applause., 
Let  us  think  rather  of  the  great  sacrifices  that  were  made;  of 
the  wonderful  country  that  has  been  preserved;  of  this  magnifi- 
cent Union  of  which  all  are  justly  so  proud;  and  let  us  go  for^ 
ward.  Southern  and  Northern  men,  hand  in  hand,  thinking  of 
the  glorious  future  that  is  ahead  of  Us,  and  striving  only  that 
we  may  do  our  full  part  under  our  flag  and  under  our  institu- 
tions.    [Applause.] 

Now  there  is  another  branch  of  my  subject  that  I  had  for- 
gotten about:  1  have  spoken  longer  now  than  I  should.  (A 
Voice:  "Go  on.")  I  will  do  so  but  only  briefly,  for  I  want 
to  hear  Bishop  Moore.  I  had  intended  to  read  these  inscrip- 
tions to  you.  but  they  are  too  long,  and  my  eyesight  is  too  poor.* 
In  a  few  days  1  suppose  we  will  get  a  full  description  of  the 
monument  and  all  the  inscriptions  upon  it;  and  when  you  read 
them  you  will  feel  just  as  1  have  felt  ever  since  this  paper  has 
been  in  my  pocket.  It  has  been  kind  of  burning  a  hole  in  it. 
[Here  the  Senator  replaced  in  his  pocket  the  letter  to  which  he 
had  referred.] 

Now.  as  to  the  responsibilities  of  our  position:  There  was 
something  in  the  letter  I  received  asking  me  to  respond  to  this 
toast,  about  the  responsibilities  of  our  country  as  a  great  world- 
power.  The  toast  as  it  now  reads  does  not  say  anything  about 
our  country  being  a  world-power;  I  asked  the  committee  to 
omit  that  because  in  my  opinion  our  responsibilities  are  not  dif- 
ferent since  we  have  become  a  great  world-power  from  whal 
they  were  before.  I  think  1  find  the  keynote  of  our  responsi- 
bilities, according  to  my  own  judgment,  in  the  sentiment  that 
follows  the  toast  that  Bishop  Moore  is  to  respond  to  in  a  moment. 
I  want  to  call  your  attention  to  it  now: 

"Greatness  lies  not  in  being  strong,  but  the  right  using 
of  strength." 

We  are  great:  we  are  powerful;  we  have  almost  unlimited  re- 

SOUl s;   we   have   unlimited    wealth:   there   is   no   real    limitation 

to  what  we  might  accomplish;  but  1  do  not  believe  there  is  any 
occasion,  on  that  account,  for  this  country,  figuratively  speaking, 
shoulder  a  Big  Stick  and  go  swaggering  up  and  down  the  world 
regulating  everybody,  great  and  small.  [Applause.]  I  believe 
we  ,-an  best  accomplish  the  purposes  of  our  Governmenl  as  we  all 
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would  have  them  accomplished,  by  dealing  justly,  as  this  senti- 
ment indicates,  in  all  our  national  affairs.  Let  me  illustrate  to 
you.  I  have  had  some  experience  with  international  matters. 
During  the  entire  twelve  years  I  was  in  the  Senate  I  happened 
to  be  a  member  of  the  Foreign  Relations  Committee.  We  dealt 
constantly  in  that  committee  with  our  foreign  relations.  We 
had  many  opportunities  to  do  things  that  we  did  not  do:  but 
now  and  then  there  came  along  something  that  we  felt  it  our  duty 
to  do,  and  we  did  it.  I  can  illustrate  what  was  the  sentiment 
of  that  committee,  and  what  was  the  sentiment  of  the  Senate  of 
the  United  States  by  pointing  you  to  what  we  did  in  Cuba,  in 
Santo  Domingo,  in  the  Central  American  States,  and  what  we 
did  in  connection  with  the  Boxer  Revolution  in  China.  We 
could  have  done  with  these  weaker  powers  as  we  might  have 
seen  fit;  but  in  an  absolutely  unselfish  way.  not  asking  any  re- 
ward and  not  receiving  any — not  even  gratitude — we  stretched 
forth  the  strong  arm  of  our  Government's  power  for  the  relief 
of  these  helpless  people  to  enable  them  to  establish  independence 
and  governments,  to  enable  them  to  achieve  liberty  and  pros- 
perity. You  are  familiar  with  the  story  and  I  shall  not  stop  to 
tell  it  again,  but  let  me  remind  you  especially  of  what  we  did  in 
China.  Our  representatives,  together  with  the  representatives 
of  the  other  civilized  powers,  were  shut  up  in  Peking;  it  was 
feared  they  had  already  been  put  to  death.  But  we  sent  a  small 
contingent  of  our  army,  two  regiments  of  infantry,  one  troop  of 
cavalry  and  one  battery  of  artillery  under  General  Chaffee,  a 
good  loyal  Ohio  man — of  course  [laughter],  and  with  a  like 
contingent  from  the  armies  of  the  other  great  powers.  Great 
Britain,  Germany,  Japan  and  Russia,  the  combined  fore- 
marched  on  Peking.  We  liberated  the  representatives  and  then 
joined  with  the  other  powers  to  punish  China.  We  sought  to 
punish  her  by  exacting  from  her  an  indemnity.  We  sought  to 
punish  her  because  she  had  violated  the  international  rights  of 
our  representatives.  We  made  her  pay  a  heavy  indemnity, 
enough  as  we  estimated  to  meet  all  the  injuries  and  all  the  dam- 
ages sustained  en  account  of  her  wrongful  action;  and  then  after 
we  had  collected  the  money  we  proceeded  to  adjust  all  those 
claims.  When  we  had  adjusted  them  to  the  full  satisfaction  of 
the  claimants  to  the  full  measure  that  justice  required,  we  found 
we  had  six  or  seven  million  dollars  left,  and  then  we  did  with 
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thai  what  qo  other  nation  on  the  t'; of  the  earth  ever  did,  re- 
turned it  to  China  [applause],  thereby  teaching  China  and  the 
world  two  great  lessons  of  importance  in  international  affairs, 
two  lessons  never  before  taught  at  the  same  time,  by  any  civilized 
Government  in  all  the  history  of  mankind  [applause]:  First, 
that  we  would  not  hesitate  to  protect  American  citizens,  no  mat- 
ter where  they  might  he.  and  no  matter  at  what  cost  ;  and  thai  we 
would  not  hesitate  to  punish  those  who  wronged  any  American 
citizen,  and  that,  on  the  other  hand,  we  would  not  ourselves  do 
a  wrong  while  remedying  one.  [Applause.  |  Because  of  that  ac- 
tion our  nation  stands  higher  in  the  estimation  of  the  world  to- 
day than  she  would  stand  if  she  had  fifty  dreadnoughts  added 
to  her  navy,  and  100. 1)00  more  men  added  to  her  army.  [Ap- 
p'ansc. 

I  have  served  not  only  on  the  Foreign  Relations  Committee 
but  also  on  the  Military  Affairs  Committee,  and  I  have  studied 
this  question  of  an  army  pretty  carefully:  my  duty  required  it. 
We  have  now  all  the  army  we  need.  No  power  on  earth  has 
dared  to  attack  us  at  any  time  since  1812;  and  if  no  nation 
dared  to  attack  us  when  we  were  weak  and  defenseless,  without 
an  army,  without  resources  and  without  means,  it  is  quite  cer- 
tain that  no  nation  will  ever  needlessly  or  wrongfully  attack  us 
now.  in  this  period  of  our  greatness  and  of  our  strength.  It  has 
been  the  thought  of  your  representatives  to  have  enough  of  a 
navy  and  enough  of  an  army  to  afford  a  respectable  nucleus  for 
both;  enough  to  enable  us  to  do  justice,  to  do  right,  in  all  such 
instances  as  those  to  which  I  have  referred:  and  not  enough  to 
induce  ns  to  attempt  the  role  of  ambitious  warlords,  exploit- 
ing our  strength  at  the  expense  of  weaker  powers. 

Now  yon  asked  me  aboul  responsibilities,  and  1  say  that  my 
answer  is  summed  Up  in  that  one  little  sentiment  thai  is  at- 
tached to  Bishop  Moore's  toast.  I  hope  he  will  pardon  me  if 
I  have  anticipated  in  any  sense  his  remarks.  1  do  not  know 
that  I  have.     I  do  not  suppose  1  have. 

Now.  my  companions,  just  one  word,  then  I  shall  give  way  to 
the  Bishop,  for  I  am  talking  longer  than  I  should.  It  has  been 
a  good  while  since  1  met  with  you.  1  did  not  want  to  speak,  hut 
your  committee  insisted  that  I  should.  Getting  started  is  one 
thing;  getting  stopped  is  another. 
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I  notice  as  I  return  after  several  years  have  elapsed,  that  we 
are  getting  older;  we  are  all  a  little  whiter  and  a  little  balder. 
I  do  not  think  we  would  make  much  of  a  show  marching  down 
Fourth  street  now  as  soldiers;  but  every  man  here  by  his  pres- 
ence testifies  to  his  appreciation  of  the  importance  of  the  great 
struggle  in  which  he  took  part  that  has  done  so  much  for  our 
country,  and  so  much  for  constitutional  liberty  and  popular 
government  throughout  the  world.  It  is  a  great  privilege  to 
have  had  a  man's  part  in  that  conflict,  and  you  have  a  right  to 
be  proud  of  it.  I  hope  you  will  all  live  long  years  to  enjoy  th<j 
rich  blessings  that  have  flowed  from  the  victory  you  did  so 
much  to  win.     [Applause.] 

*  Inscriptions  on  the  Monument  at  Andersonville,  Ga.,  Erected  to  the 
Memory  of  Captain  Henry  Wirz. 

NORTH   SIDE. 
"When  time  shall   have  softened  passion  and  prejudice,  when  reason  shall 
have  stripped  the  mask  from  misrepresentation,  then  Justice,   holding  evenly 
her  scales,   will  require  much  of  past  censures  and  praise  to  change  places. 
JEFFERSON   DAVIS,   Dec,   1888." 

SOUTH   SIDE. 

•'Discharging  his  duty  with  such  humanity  as  the  harsh  circumstances  of 
the  times,  and  the  policy  of  the  foe  permitted,  Capt.  Wirz  become  at  last 
the  victim  of  a  misdirected  popular  clamor.  He  was  arrested  in  the  time 
of  peace,  while  under  the  protection  of  a  parole,  tried  by  a  military  com- 
mission of  the  service  to  which  he  did  not  belong,  and  condemned  to  ig- 
nominous  death  on  charges  of  excessive  cruelty  to  federal  prisoners,  he 
indignantly  spurned  a  pardon  proffered  on  condition  that  he  would  incrimi- 
nate President  Davis  and  thus  exonerate  himself  from  charges  of  which 
both  were  innocent." 

EAST   SIDE. 

"In  memory  of  Captain  Henry  Wirz,  C.  S.  A.  Born  Zurich,  Switzerland, 
1822,  sentenced  to  death  and  executed  at  Washington,  D.  C,  November  10, 
1865.  To  rescue  his  name  from  the  stigma  attached  to  it  by  embittered 
prejudice  this  shaft  is  erected  by  the  Georgia  Division  United  Daughters  of 
the  Confederacy." 

WEST   SIDE. 

"It  is  hard  on  our  men  held  in  Southern  prisons  not  to  exchange  them, 
but  it  is  humanity  to  those  left  in  the  ranks  to  fight  our  battles.  At  this 
particular  time  to  release  all  rebel  prisoners  would  insure  Sherman's  de- 
feat and  would  compromise  our  safety  here.  ULYSSES  S.  GRANT,  August 
18,  1864." 
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CORPORATION  TAX 


STATEMENT  OF 


HON.  J.  B.  FORAKER 


Republished  from   The  Cincinnati  Enquirer  of  July  3d,  1909. 


That  the  bill  passed  by  the  United  States  Senate  yesterday 
to  tax  the  net  earnings  of  corporations  is  probably  unconstitu- 
tional, that  it  is  unnecessary,  and  that  the  enforcement  of  such 
a  law  will  have  deadly  effect  upon  the  business  and  prosperity 
of  the  country  is  the  opinion  of  former  Senator  Joseph  Ben>  :i 
Foraker. 

The  former  Senator  was  reluctant  to  discuss  the  matter,  advan- 
cing as  a  reason  that  he  is  no  longer  a  public  servant,  but  a  pri- 
vate citizen,  busily  intent  upon  the  practice  of  his  profession.  It 
was  only  upon  the  suggestion  of  a  representative  of  the  E)t</tin<  r 
that  his  views  as  a  private  citizen  are  second  only  in  importance 
to  his  opinions  as  a  member  of  the  Senate  of  the  United  States 
that  he  was  persuaded  to  express  his  ideas  regarding  the  pro- 
posed Administration  measure.  The  ultimate  justification  of 
his  contention  in  the  Brownsville  matter,  in  the  so-called  Ra1 
Bill,  and  the  admirable  document  he  drafted  for  the  government 
of  Porto  Rico  stamped  the  Ohio  Senator  as  one  of  the  forenxst 
debaters  and  analytical  thinkers  of  the  upper  body  of  Congress. 

It  was  because  of  his  splendid  record  in  the  Senate,  his  com- 
prehensive knowledge  of  the  law  and  his  familiarity  with  busim  ss 
conditions  and  possibilities  that  the  Enquirer  turned  to  Senator 
Foraker  for  an  explication  of  the  meaning  and  probable  eftY  ts 
of  such  a  law  as  the  Administration  contemplates.  Mr.  Foraker's 
statement  is  clear,  incisive  and  dignified,  and  follows  in  full : 
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"I  dislike  to  say  anything  about  the  proposed  tax  on  corpora- 
tions, because  I  do  not  favor  the  proposition  and  do  not  like  t< 
criticise  what  Republicans  have  brought  forward.  Moreover.  I 
am  out  of  public  life  and  would  like  to  be  let  alone.  At  the 
some  time  it  is  probably  the  duty,  as  you  suggest,  of  every  one 
who  may  have  opportunity  to  do  so  to  express  his  opinions  while 
the  subject  is  under  consideration.  It  is  in  this  spirit,  rather 
than  in  any  spirit  of  hostility,  that  I  speak. 

"Speaking  in  this  spirit,  let  me  say.  in  the  first  place,  that 
the  proposed  tax  is  unnecessary.  The  deficit  that  continued 
without  interruption  from  the  panic  of  October.  1907.  until  about 
the  first  of  last  month  seems  to  have  reached  its  maximum,  and 
day  by  day  we  now  read  in  the  Treasury  reports  of  a  surplus  of 
receipts  over  expenditures.  This  is  an  indication  that  business 
is  improving.  When  the  tariff  legislation  is  ended  and  the  Con- 
gress has  adjourned  there  will  doubtless  be  a  still  further  im- 
provement, not  only  in  the  general  business  conditions  of  the 
country,  but  also  in  the  condition  of  the  Treasury.  It  will  then 
be  found  that  our  revenues  will  be  ample  without  this  tax.  It 
is  always  bad  policy  to  levy  unnecessary  taxes.  That  is  one 
reason  I  am  sorry  the  amendment  has  been  offered. 

"But  passing  the  question  of  policy,  there  is  much  doubt  as  to 
the  constitutionality  of  the  proposed  amendment.  It  is  not  safe 
to  predict  what  the  courts  will  decide,  but  there  are  some  ques- 
tions raised  in  connection  with  this  legislation  to  which  I  am 
anxiously  looking  for  answers. 

"The  newspapers  have  reported  that  the  amendment  was 
framed  by  the  Attorney-General,  Mr.  Wiekersham,  Senator  Root 
and  Secretary  Knox,  and  that  the  form  in  which  it  was  framed 
by  them  was  approved  by  President  Taft  before  it  was  intro- 
duced by  Senator  Aldrieh.  It  is  common  knowledge  that  these 
authors  of  this  measure  are  among  the  foremost  lawyers  in  point 
of  ability  and  experience  of  the  present  time.  They  are  perfectly 
familiar  with  all  the  decisions  on  the  general  subject  dealt  with, 
and  they  must  have  answers  to  the  questions  that  are  being 
asked. 

"Senator  Root  spoke  in  its  advocacy  yesterday,  and  perhaps 
•i  swered  these  questions,  but  the  newspapers  do  not  report  what 
he  said.  I  have  such  confidence  in  his  ability  that  1  hesitate  to 
express  an  opinion  not  in  harmony  with  his  until  1  have  at  least 
learned  with  what  arguments  he  upholds  his  views. 

"In  the  meanwhile.  I  will  venture  to  say,  however,  that  while 
the  power  of  Congress  to  tax  is  generally  spoken  of  as  unlimited, 
yet  it  is  subject  to  some  restrictions. 

"In  the  first  place,  it  can  not  levy  any  tax  on  exports,  and  il* 
ii  should  see  tit  to  levy  a  direct  tax  it  must  he  apportioned  among 
(lie  states  according  to  population,  while  all  indirect  taxes  it  may 
see.  fit  to  levy  must  be  uniform. 
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"The  proposed  amendment  1ms  do  relation  to  exports,  but  the 
other  two  restrictions  must  be  considered.  There  has  been  much 
controversy  as  to  what  constitutes  a  dired  lax.  but  it  was  set- 
tled in  the  lasl  income  tas  decision  thai  taxes  on  real  estate  are 
direct  taxes,  and  thai  taxes  on  the  rentals  from  real  estate  are 
the  same  as  taxes  on  real  estate,  and  therefore  direct  taxes,  a  d 
thai  law  was  set  aside  for  the  reason,  among  others,  that  it  did 
qo1  allow  rentals  from  real  estate  to  be  deducted  when  they  con- 
stituted a  part  of  an  income  thai  was  to  be  taxed.  1  do  not 
see  why  the  amendment  now  proposed  is  not  open  to  the  sai  le 
objection. 

'The  language  of  the  amendment  is  that  the  net  income,  n  >t 
the  net  earnings,  of  all  corporations  shall  be  taxed.      If  the  word 
'earnings'  had  been  used  instead  of  'income'  it  might  have  be    i 
contended  that  no  part  of  the  income  of  a  corporation  would 
subject  to  the  tax  except  only  that  arising  from  the  active  busi- 
ness of  the  corporation,  and  that  what  might  enter  into  the  gri  ^ 
income  of  a  corporation  in  the  way  of  mere  rentals  from  real 
state  not  used  in  the  eondud  of  the  business  would  be  there 
excluded,  because  not  'earnings'  in  the  sense  in  which  that  term 
is  ordinarily  employed;  but   this  proposed  amendment  not  only 
says  "net  income.'  but  it  specifically  defines  the  net  income 
be  what  remains  after  certain   enumerated  items  are  deduct    I, 
among  which  items  so  to  be  deducted  rentals  from  real  estate  i 
qo1    included.     They  would,  therefore,   necessarily   be   taxed 
i  part  of  the  net  income,  and  if  that  was  unconstitutional  in  th  • 
Pollock  case,  when  the  last  income  law  was  held  to  be  unconstitu- 
tional, it  is  difficult  to  understand  why  it  would  not  be  unconsti- 
tutional in  this  case. 

"'lint,   assuming  that  the  xrry   able   lawyers   who  framed    I 
law.  and  wlm  doubtless  carefully  considered  ihis  question,  ha.  ■ 
■  satisfactory  way  of  evading  this  difficulty,  and  that  they  will  1 
able  to  show  that  the  proposed  tax  is  not  a  direct  tax,  but,  as  they 

a  it  in  the  amendment,  an  excise  or  indirect  tax.  the  next  qui  s- 
tion  thai  arises  is  whether  or  not  the  amendment  as  proposed  s 
cures  uniformity.     To  determine  whether  or  not  it  is  an  indire  -t 
tax  that  is  levied  according  to  a   uniform  rule  it   must    firsl 
determined  what  it  is  that  the  amendment  proposes  to  tax.     T 
language  of  the  amendment  on  this  point  is  'that  every  corpora- 
tion, etc..  shall  be  subject   to  pay  annually  a  special  excis 
with  respect  to  the  carrying  on  or  doing  business  by  such  corpo- 
ration,' etc.     Is  it  the  corporation  that  is  taxed,  or  the  business  of 
the  corporation,  or  the  profits  of  the  business.'     Manifestly  it   is 
not  the  corporation  simply  because  it  is  a  corporation,  although 
the  proposed  law  says  that  vvrvy  corporation  shall  be  'subjed   to 
pay.'  etc.,  because,  if  the  tax  he  upon  the  corporation   itself, 
Mich,  and  simply  because  it   is  a  corporation,  then  to  be  uniform 
"very  corporation  will  have  to  pay  the  same  amount  of  tax.    +*4-^^ 
'1,':ilbfc  the  tax  is  levied  on  the  business  of  the  corporation,  and  ' 
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the  sum  of  it  is  measured  by  the  amount  of  the  net  profits.  It 
does  not  matter  what  the  business  may  be.  nor  what  may  be  the 
amount  of  the  business,  but  the  sole  questions  are  whether  the 
business  in  any  particular  case  is  conducted  by  a  corporation,  and 
in  the  second  place,  what  are  its  net  profits. 

"The  business  may  be  the  manufacturing  of  iron,  or  the  making; 
of  brick,  or  a  grocery  business,  a  cotton  factory  or  a  woolen  mill 
■ — every  kind  of  business  to  the  extent  of  its  net  profits,  if  they 
are  above  the  exempted  sum  of  $5,000  is  subject  to  the  tax,  pro- 
vided it  be  conducted  by  a  corporation:  otherwise  not.  If  these 
premises  are  correct  the  result  will  be  that  any  particular  busi- 
ness  conducted  by  a  corporation  will  be  taxed,  while  that  same 
business,  if  conducted  by  a  co-partnership  or  an  individual,  will 
not  be  taxed.  I  do  not  see  how  it  can  be  successfully  contended 
that  a  tax  on  a  particular  kind  of  business  is  uniform  within  the 
meaning  of  the  constitutional  requirement  when  the  tax  is  to  be 
levied  on  the  business  if  conducted  by  a  corporation  and  not 
levied  at  all  on  the  business  if  conducted  by  anybody  else,  but  I 
suppose  the  framers  of  the  bill  will  clear  up  this  difficulty  when 
they  are  fully  heard. 

"So  far  as  the  tax  itself  is  concerned,  it  will  be  manifestly  in- 
equitable in  its  operation,  but  I  shall  not  stop  to  discuss  that. 

"The  most  objectionable  feature  of  this  proposed  legislation 
remains  to  be  mentioned.  In  addition  to  the  fact  that  it  is  not 
needed  for  purposes  of  revenue,  that  it  is  inequitable,  and  that 
there  are  serious  questions  as  to  its  constitutionality,  its  chief 
purpose  is  to  place  the  business  of  the  country  under  the  sur- 
veillance of  the  Federal  Government. 

"The  President  in  his  message  recommending  this  legislation 
says  in  effect — I  can  not  quote  his  exact  language — that  the  enaet- 

>nt  of  such  a  law  will  give  the  Federal  Government  control  of 
the  corporations  of  the  country.  That  is  true.  When  this  law- 
goes  into  full  operation  it  will  be  found  that  the  Federal  Govern- 
tit,  in  order  to  intelligently  administer  it.  will  have  to  pre- 
scribe, for  illustration,  by  what  system  the  books  of  every  corpo- 
ration in  the  country  shall  be  kept;  what  shall  be  charged,  in 
ascertaining  the  net  income  of  a  corporation,  to  operating  ex- 
penses, and  what  items  may  be  included  in  the  other  enumerated 
exceptions  that  are  to  be  deducted  from  the  gross  income  to  ar- 
rive at  the  net  income. 

"In  determining  what  shall  be  allowed  for  operating  expenses 
it  will  not  be  very  long  until  the  Federal  Government  will  find 
it  necessary,  at  least  in  the  estimation  of  its  own  officials,  to 
scrutinize  every  kind  of  an  expenditure. 

"In  preparation  for  this  the  amendment  provides,  as  it  is  now 
framed,  that  reports  shall  show  all  the  details,  so  far  as  gen- 
eral heads  are  concerned,  and  shall  be  filed  with  the  Internal 
Revenue  Commissioner,  and  that  all  these  reports  made  up  in 
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such  detail  as  the  Commissioner  of  Internal  Revenue  may  p]  - 
scribe,  shall  be  placed  on  file  in  his  office,  and  "shall  constitute 
public  records  and  be  open  to  inspection  as  such.' 

'"In  other  words,  not  only  the  railroads,  and  the  Steel  Corpo- 
ration, and  the  Sugar  Trust,  and  the  Standard  Oil  Company, 
and  the  Tobacco  Trust,  and  all  banks,  trust  companies,  and  other 
'  n  corporations  are  to  be  placed  under  official  supervision, 
hut  every  corporation  in  the  land,  factories,  furnaces,  mills, 
foundaries,  potteries,  groceries,  merchandizing  of  all  kinds,  build- 
ing and  loan  associations — I  speak  of  the  amendment  as  intro- 
duced— and  every  other  kind  of  business,  if  conducted  by  a  cor- 
poration, is  to  be  taken  charge  of  in  the  same  way.  and  to  the 
same   extent. 

"Nothing  so  far-reaching  lias  ever  before  been  proposed,  un- 
'  ;ss  by  those  who  believe  in  the  public  ownership  of  all  kinds 
public  utilities,  and  their  extreme  propositions  have  no  applica- 
tion to  private  business. 

"Under  this  proposed  statute  every  corporation  in  the  land  will 
aot  only  have  to  keep  books,  and  make  reports  as  prescribed  by 
the  Federal  Government,  but  those  books  will  have  to  be  at  all 
times  open  to  inspection  by  Government  inspectors  and  special 
agents  and  examiners. 

"I  know  there  are  many  people  who  think  that  no  business  CO  i- 
cern  that  is  honest  in  the  conduct  of  its  business  should  have  any 
objection  to  opening  up  its  books  to  supervising  officials  and  hav- 
ing its  reports  of  its  business  showing  how  much  money  it  is  mak- 
ing, or  how  much  money  it  may  be  losing,  on  file  as  a  public  docu- 
ment, open  to  inspection  by  Government  officials,  and  by  competi- 

•s  in  business;  but  such  men  will  be  found  as  a  rule  to  have  h  I 
no  practical  personal  experience  in  the  conduct  of  business.  They 
will,  as  a  rule,  be  found  to  be  men  who  have  never  had  to  meet 
sharp  competition,  to  struggle  for  new  markets  or  to  hold  old  ones, 
who  have  never  felt  the  effects  on  a  business  organization  of  a 
panic,  or  a  period  of  depression  ;  who  have  never  known  what  it  is 
to  meet  a  pay  roll  in  hard  times,  when  business  is  dull  ami  collec- 
tions slow.  They  are  generally  men  who  have  had  more  to  do  with 
theories  than  with  practices,  and  whose  conception  of  making  a 
living  is  practicing  law  for  fees,  or  holding  office  for  salaries,  or 
writing  muck-rake  articles  for  stipends. 

"This  country  was  not  made  greal  by  that  kind  of  men.  The 
men  who  built  our  railroads  and  factories  and  mills  and  opened 
up  our  mines  and  built  our  cities  and  made  our  <rreat  domestic 

and  foreign  trade  and  commerce  are  the  men  who  have  sj |  their 

lives  on  the  firing  line,  so  to  speak,  of  business  endeavor.  They 
live  on  the  earth  with  their  feet  touching  the  ground,  and  not  in 
the  air  with  their  heads  in  the  clouds.  They  may  not  have  - 
much  culture  and  refinement  as  the  men  have  who  are  constantly 
reforming  the  affairs  of  mankind  and  talking  about  moral  uplifts 
and  elevating  business  standards  and  business  notions,  but  com- 
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parison  will  show  that  they  do  not  lack  integrity,  or  patriotism, 
or  ability,  or  capacity  to  do  the  mighty  things  that  have  made 
the  American  people  so  great  and  so  prosperous. 

"The  American  people  have  done  pretty  well  from  the  be- 
ginning. They  were  a  pretty  good  kind  of  people  in  the  early 
days  of  the  republic;  they  were  a  gloriously  good  people  during 
the  war  and  subsequent  to  the  war.  when  men's  patriotism  and 
general  virtues  were  tried  as  they  never  had  been  before,  and  I 
believe  that,  while  what  they  have  accomplished  is  not  to  be  taken 
as  evidence  that  they  can  not  improve,  yet  it  is  nevertheless 
such  conclusive  testimony  of  the  worthiness  of  their  character 
and  their  aspirations  as  to  make  all  this  talk  about  moral  re- 
generation and  reform  little  short  of  a  national  slander. 

"Always,  until  the  last  few  years,  it  was  a  maxim  accepted  by 
all  political  parties  that  that  people  was  best  governed  which  was 
least  governed.  In  that  older,  if  not  better,  day  it  was  the  chief 
ambition  of  every  statesman  to  find  how  the  country  could  be 
successfully  governed  with  the  least  possible  interference  with 
the  liberty  and  action  of  the  individual  citizen.  Now  it  seems 
to  be  the  ambition  of  every  man  in  public  life — at  least  it  seems 
to  have  become  quite  fashionable  and  popular  for  every  man  in 
public  life — to  strive  to  find  new  ways  to  place  the  individual 
citizen  under  the  restriction  and  regulation  of  some  kind  of  a 
statute,  and  the  more  of  these  statutes  that  can  be  framed  at 
Washington,  apparently,  the  better,  until  we  have  reached  the 
point  where  the  Government  is  to  be  seen  by  these  various  legis- 
tative  propositions  reaching  out  its  long  arm  of  power  and  regu- 
lation in  every  direction  to  lay  hold  of  the  citizen  in  all  his  re- 
lations to  government,  state,  national  and  municipal. 

'This  proposed  legislation  is  not  confined  to  corporations  or- 
ganized by  the  United  States  Government,  nor  to  corporations 
engaged  in  interstate  commerce  or  interstate  business,  but  ox- 
tends  to  corporations  organized  by  states  and  engaged  in  busi- 
ness purely  local ;  corporations,  therefore,  that  are  not  indebted 
to  the  United  States  Government  for  their  existence  and  to  the 
business  of  which  the  Federal  Government  has  no  relation. 

''As  a  member  of  the  Republican  party,  interested  in  the 
continued  success  and  usefulness  of  the  greatest  political  organ- 
ization the  world  has  ever  known.  T  fear  that  the  tens  of  thou- 
sands of  corporations  of  minor  size  and  character  that  do  not 
yet  fully  realize  just  what  this  proposed  legislation  is.  and  that 
it  is  to  apply  to  them,  will  be  so  displeased  by  what  will  be  re- 
quired of  them,  not  so  much  in  the  payment  of  the  tax.  as  in 
submitting  to  what  they  will  regard  as  uncalled  for  supervision 
and  espionage,  that  we  will  have  our  hands  full  making  satis- 
factory explanations  next  year  and  later.  T  may  be  wrong  about 
all  this,  but  these  are  some  of  the  reasons  why  I  would  be  glad 
to  hear  of  a  change  of  mind  at  Washington  and  that  this  proposi- 
tion was  not  after  all  to  be  insisted  upon." 
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Ordered  to  be  printed. 


AMENDMENT 


Reported  by  Mr.  Aldricb,  from  the  Committee  on  Finance,  to  the  bill 
(H.  R.  1438)  to  provide  revenue,  equalize  duties,  and  encourage 
the  industries  of  the  United  States,  and  for  othpr  purposes:  Add 
as  a  new  section  the  following: 

Sec.  4.  That  every  corporation,  joint  stock  company  or  association, 
organized  for  profit  and  having  a  capital  stock  represented  by  share?, 
and  every  insurance  company,  now  or  hereafter  organized  under  the 
laws  of  the  United  States  or  of  any  State  or  Territory  of  the  United 
States  or  under  the  Acts  of  Congress  applicable  to  Alaska  or  the  Dis- 
trict of  Columbia,  or  organized  under  the  laws  of  any  foreign  country 
and  engaged  in  business  in  any  State  or  Territory  of  the  United  States 
or  in  Alaska  or  in  the  District  of  Columbia,  shail  be  subject  to  pay 
annually  a  special  excise  tax  with  respect  to  the  carrying  en  or  doing 
business  by  such  corporation,  joint  stock  company  or  association,  or 
insurance  company,  equivalent  to  two  per  centum  upon  tbe  entire 
net  income  over  and  above  five  thousand  dollars  received  by  it  from 
all  sources  during  such  year,  exclusive  of  amounts  received  by  it  as 
dividends  upon  stock  of  other  corporations,  joint  stock  companies  or 
associations,  or  insurance  companies,  subject  to  the  tax  hereby  Im- 
posed, or  if  organized  under  the  laws  of  any  foreign  country,  upon  the 
amount  of  net  income  over  and  above  five  thousand  dollars  received 
by  it  from  business  transacted  and  capital  invested  within  the  United 
States  and  its  Territories,  Alaska,  and  the  District  of  Columbia  during 
such  year,  exclusive  of  amounts  so  received  by  it  as  dividends  upon 
stock  of  other  corporations,  joint  stock  companies  or  associations,  or  in- 
surance companies  subject  to  the  tax  hereby  imposed. 

Second.  Such  net  income  shall  be  ascertained  by  deducting  from  the 
gross  amount  of  the  income  of  such  corporation,  joint  stock  company 
or  association,  or  insurance  company  from  all  sources  (first)  all  the 
ordinary  and  necessary  expenses  actually  paid  within   the  year  out  of 
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income    in   the   maintenance   and   operation   of   its   business   and    prop- 
erties;   (second)   all  losses  actually  sustained  within  the  year  and  not 
compensated  by  insurance  or  otherwise,  including  a  reasonable  allow- 
ance for  depreciation  of  property,  if  any,  and  in  the  case  of  insurance 
companies  the  sums  required  by  law  to  be  carried  to  premium  reserve 
fund;    (third)    interest  actually  paid  within  the  year  on  its  bonded  or 
other  indebtedness  to  an  amount  of  such  bonded  and  other  indebtedness 
not  exceeding  the  paid-up  capital  stock  of  such  corporation,  joint  stock 
company    or    association,    or    insurance    company,    outstanding    at    the 
close  of  the  year;     (fourth)    all   sums   paid   by  it  within  the  year  for 
taxes  imposed  under  the  authority  of  the  United  States  or  of  any  State 
or  Territory  thereof;    (fifth)  all  amounts  received  by  it  within  the  year 
as  dividends  upon  stock  of  other  corporations,  joint  stock  companies 
or  associations,  or  insurance  companies,  subject  to  the  tax  hereby  im- 
posed:     Provided,  That  in  the  case  of  a  corporation,  joint  stock  com- 
pany or  association,  or  insurance  company,  organized  under  the  laws 
of  a  foreign  country,  such  net  income  shall  be  ascertained  by  deduct- 
ing from  the  gross  amount  of  its  income  from  business  transacted  and 
capital   invested  within  the  United   States  and  any  of  its  Territor!. 
Alaska,  and  the  District  of  Columbia,  (first)  all  the  ordinary  and  neces- 
sary expenses  actually  paid  within  the  year  out  of  earnings  in  the  main- 
tenance and  operation  of  its  business  and  property  within  the  United 
States  and  its  Territories,  Alaska,  and  the  District  of  Columbia;    (sec- 
ond)   all    losses   actually   sustained   within   the   year   in    business   con- 
ducted by  it  within  the  United  States  or  its  Territories,  Alaska,  or  the 
District  of  Columbia  not  compensated  by   insurance  or  otherwise,  in- 
cluding  a    reasonable   allowance   for   depreciation   of   property,   if   any. 
and  in  the  case  of  insurance  companies  the  sums  required  by  law  to 
be  carried  to   premium   reserve  fund;     (third)    interest   actually   paid 
within  the  year  on  its  bonded  or  other  indebtedness  to  an  amount  of 
such  bonded  and  other  indebtedness,  not  exceeding  the  proportion  of 
its  paid-up  capital  stock  outstanding  at  the  close  of  the  year  which  the 
gross  amount  of  its  income  for  the  year  from  business  transacted  and 
capital   invested  within  the  United   States  and  any  of  its  Territories, 
Alaska,  and  the  District  of  Columbia  bears  to  the  gross  amount  of  its 
income  derived  from  all  sources  within  and  without  the  United  States; 
(fourth)   the  sums  paid  by  it  within  the  year  for  taxes  imposed  under 
the  authority  of  the  United  States  or  any  State  or  Territory  thereof; 
(fifth)    all  amounts  received  by  it  within  the  year  as  dividends  upon 
stock  of  other  corporations,  joint  stock  companies  or  associations,  and 
insurance  companies,  subject  to  the  tax  hereby  imposed. 

Third.  That  there  shall  be  deducted  from  the  amount  of  the  net 
income  of  each  of  such  corporations,  joint  stock  companies  or  associa- 
tions, or  insurance  companies,  ascertained  as  provided  in  the  forego- 
ing paragraphs  of  this  section,  the  sum  of  five  thousand  dollars,  and 
said  tax  shall  be  computed  upon  the  remainder  of  said  net  income  of 
such  corporation,  joint  stock  company  or  association,  or  insurance 
company  for  the  year  ending  December  thirty-first,  nineteen  hundred 
and  nine,  and  for  each  year  thereafter;   and  on  or  before  the  first  day 


—  9  — 

of  March,  nineteen  hundred  and  ten.  and  the  first  day  of  March  in 
each  year  thereafter,  a  true  and  accurate  return  under  oath  or  affirma- 
tion of  its  president,  vice-president,  or  other  principal  officer,  and  its 
treasurer  or  assistant  treasurer,  shall  be  made  by  each  of  the  corpora- 
tions, joint  stock  companies  or  associations,  and  insurance  companies, 
subject  to  the  tax  imposed  by  this  section,  to  the  collector  of  internal 
revenue  for  the  district  in  which  such  corporation,  joint  stock  company 
or  association,  or  insurance  company  has  its  principal  place  of  busi- 
ness, or.  in  the  case  of  a  corporation,  joint  stock  company  or  asso- 
ciation, or  insurance  company,  organized  under  the  laws  of  a  foreign 
country,  in  the  place  where  its  principal  business  is  carried  on  within 
the  United  States,  in  such  form  as  the  Commissioner  of  Internal  Reve- 
nue, with  the  approval  of  the  Secretary  of  the  Treasury,  shall  pre- 
scribe, setting  forth,  (first)  the  total  amount  of  the  paid-up  capital 
stock  of  such  corporation,  joint  stock  company  or  association,  or  in- 
surance company,  outstanding  at  the  close  of  the  year;  (second)  the 
total  amount  of  the  bonded  and  other  indebtedness  of  such  corporation, 
joint  stock  company  or  association,  or  insurance  company  at  the  close 
of  the  year;  (third)  the  gross  amount  of  the  income  of  such  corpora- 
tion, joint  stock  company  or  association,  or  insurance  company  re- 
ceived during  such  year  from  all  sources,  and  if  organized  under  the 
laws  of  a  foreign  country  the  gross  amount  of  its  income  from  business 
transacted  and  capital  invested  within  the  United  States  and  any  of  its 
Territories,  Alaska,  and  the  District  of  Columbia;  (fourth)  the  amount 
received  by  such  corporation,  joint  stock  company  or  association,  or 
insurance  company,  within  the  year  by  way  of  dividends  upon  stock  of 
other  companies,  joint  stock  companies  or  associations,  or  insurance 
companies,  subject  to  the  tax  imposed  by  this  section;  (fifth)  th,e  total 
amount  of  all  the  ordinary  and  necessary  expenses  actually  paid  out  of 
arnings  in  the  maintenance  and  operation  of  the  business  and  prop- 
erties of  such  corporation,  joint  stock  company  or  association,  or  insur- 
ance company,  within  the  year,  and  if  organized  under  the  laws  of  a 
foreign  country  the  amount  so  paid  in  the  maintenance  and  operation 
of  its  business  within  the  United  States  and  its  Territories.  Alaska. 
and  the  District  of  Columbia;  (sixth)  the  total  amount  of  all  losses 
actually  sustained  during  the  year  and  not  compensated  by  insurance 
or  otherwise,  stating  separately  any  amounts  allowed  for  depreciation 
of  property,  and  in  the  case  of  insurance  companies  the  sums  required 
by  law  to  be  carried  to  premium  reserve  fund  and  in  the  case  of  a  cor- 
poration, joint  stock  company  or  association,  or  insurance  company. 
organized  under  the  laws  of  a  foreign  country,  all  losses  actually  sus- 
tained by  it  during  the  year  in  business  conducted  by  it  within  the 
United  States  or  its  Territories.  Alaska,  and  the  District  of  Columbia. 
not  compensated  by  insurance  or  otherwise,  stating  separately  any 
amounts  allowed  for  depreciation  of  property,  and  in  the  case  of  in- 
surance companies  the  sums  required  by  law  to  be  carried  to  premium 
■rve  fund;  (seventh)  the  amount  of  interest  actually  paid  within 
the  year  on  its  bonded  or  other  indebtedness  to  an  amount  of  such 
bonded  and  other  indebtedness  not  exceeding  the  paid-up  capital  stock 
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of  such  corporation,  joint  stock  company  or  association,  or  insurance 
company  outstanding  at  the  close  of  the  year,  or  in  case  of  a  corpora- 
tion, joint  stock  company  or  association,  or  insurance  company,  or- 
ganized under  the  laws  of  a  foreign  country,  interest  so  paid  on  its 
bonded  or  other  indebtedness,  to  an  amount  of  such  bonded  and  other 
indebtedness,  not  exceeding  the  proportion  of  its  paid-up  capital  stock 
outstanding  at  the  close  of  the  year  which  the  gross  amount  of  its  in- 
come for  the  year  from  business  transacted  and  capital  invested  within 
the  United  States  and  any  of  its  Territories,  Alaska,  and  the  District 
of  Columbia,  bears  to  the  gross  amount  of  its  income  derived  from  all 
sources  within  and  without  the  United  States;  (eighth)  the  amount 
paid  by  it  within  the  year  for  taxes  imposed  under  the  authority  of 
the  United  States  or  any  State  or  Territory  thereof;  (ninth)  the  net 
income  of  such  corporation,  joint  stock  company  or  association,  or  in- 
surance company,  after  making  the  deductions  in  this  section  author- 
ized. All  such  returns  shall  as  received  be  transmitted  forthwith  by 
the  collector  to  the  Commissioner  of  Internal  Revenue. 

Fourth.  Whenever  evidence  shall  be  produced  before  the  Commis- 
sioner of  Internal  Revenue  which  in  the  opinion  of  the  commissioner 
justifies  the  belief  that  the  return  made  by  any  corporation,  joint  stock 
company  or  association,  or  insurance  company,  is  incorrect,  or  when- 
ever any  collector  shall  report  to  the  Commissioner  of  Internal  Revenue 
that  any  corporation,  joint  stock  company  or  association,  or  insur- 
ance company,  has  failed  to  make  a  return  as  required  by  law,  the 
Commissioner  of  Internal  Revenue  may  require  from  the  corporation, 
joint  stock  company  or  association,  or  insurance  company,  making  such 
return  such  further  information  with  reference  to  its  capital,  income, 
losses,  and  expenditures  as  he  may  deem  expedient;  and  the  Commis- 
sioner of  Internal  Revenue,  for  the  purpose  of  ascertaining  the  cor- 
rectness of  such  return  or  for  the  purpose  of  making  a  return  where 
none  has  been  made,  is  hereby  authorized,  by  any  regularly  appointed 
revenue  agent  specially  designated  by  him  for  that  purpose,  to  examine 
any  books  and  papers  bearing  upon  the  matters  required  to  be  included 
in  the  return  of  such  corporation,  joint  stock  company  or  association, 
or  insurance  company,  and  to  require  the  attendance  of  any  officer  or 
employe  of  such  corporation,  joint  stock  company  or  association,  or 
insurance  company,  and  to  take  his  testimony  with  reference  to  the 
matter  required  by  law  to  be  included  in  such  return,  with  power  to 
administer  oaths  to  such  person  or  persons;  and  the  Commissioner  of 
Internal  Revenue  may  also  invoke  the  aid  of  any  court  of  the  United 
States  to  require  the  attendance  of  such  officers  or  employes  and  the 
production  of  such  books  and  papers.  Upon  the  information  so  ac- 
quired the  Commissioner  of  Internal  Revenue  may  amend  any  return 
or  make  a  return  where  none  has  been  made.  All  proceedings  taken 
by  the  Commissioner  of  Internal  Revenue  under  the  provisions  of 
this  section  shall  be  subject  to  the  approval  of  the  Secretary  of  the 
Treasury. 

Fifth.  All  returns  shall  be  retained  by  the  Commissioner  of  Internal 
Revenue,  who  shall  make  assessments  thereon;    and  in  case  of  any  re- 
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turn  made  with  false  or  fraudulent  intent,  he  shall  add  one  hundred 
per  centum  of  such  tax,  and  in  case  of  a  refusal  or  neglect  to  make  a 
return  or  to  verify  the  same  as  aforesaid  he  shall  add  fifty  per  centum 
of  such  tax.  In  case  of  neglect  occasioned  by  the  sickness  or  absence 
of  an  officer  of  such  corporation,  joint  stock  company  or  association,  or 
insurance  company,  required  to  make  said  return,  the  collector  may  al- 
low such  further  time  for  making  and  delivering  such  return  as  he  may 
deem  necessary,  not  exceeding  thirty  days.  The  amount  so  added  to 
the  tax  shall  be  collected  at  the  same  time  and  in  the  same  manner  as 
the  tax  originally  assessed  unless  the  refusal,  neglect,  or  falsity  is  dis- 
covered after  the  date  for  payment  of  said  taxes,  in  which  case  the 
amount  so  added  shall  be  paid  by  the  delinquent  corporation,  joint  stock 
company  or  association,  or  insurance  company,  immediately  upon  no- 
tice given  by  the  collector.  All  assessments  shall  be  made  and  the 
several  corporations,  joint  stock  companies  or  associations,  or  insurance 
companies,  shall  be  notified  of  the  amount  for  which  they  are  respec- 
tively liable  on  or  before  the  first  day  of  June  of  each  successive  year, 
and  said  assessments  shall  be  paid  on  or  before  the  thirtieth  day  of 
June,  except  in  cases  of  refusal  or  neglect  to  make  such  return,  and  in 
cases  of  false  or  fraudulent  returns,  in  which  cases  the  Commissioner  of 
Internal  Revenue  shall,  upon  the  discovery  thereof,  at  any  time  within 
three  years  after  said  return  is  due,  make  a  return  upon  information 
obtained  as  above  provided  for,  and  the  assessment  made  by  the  Com- 
missioner of  Internal  Revenue  thereon  shall  be  paid  by  such  corpora- 
tion, joint  stock  company  or  association,  or  insurance  company  im- 
mediately upon  notification  of  the  amount  of  such  assessment;  and  to 
any  sum  or  sums  due  and  unpaid  alter  the  thirtieth  day  of  June  in 
any  year,  and  for  ten  days  after  notice  and  demand  thereof  by  t lie- 
collector,  there  shall  be  added  the  sum  of  five  per  centum  on  the  amount 
of  tax  unpaid  and  interest  at  the  rate  of  one  per  centum  per  monib 
upon  said  tax  from  the  time  the  same  becomes  due,  as  a  penalty. 

Sixth.     When  the  assessment  shall  be  made,  as  provided  in  this 
tion.  the  returns,  together  with  any  corrections  thereof  which  may  have 
been  made  by  the  commissioner,  shall  be  filed  in  the  office  of  the  Com- 
missioner of  Internal  Revenue  and  shall  constitute  public  records  and 
open  to  inspection  as  such. 

Seventh.      It   shall    be   unlawful    for   any   collector,   deputy    collector, 
!:,  or  other  officer  or  employe  of  the  United  to  divu 

or  make  known  in  any  manner  whatever  not   provided  by  law  to  . 
-on  any  information  obtained  by  him  in  the  discharge  of  his  offl< 
duty,  or  to  divulge  or  make  known  in  any  manner  not  provided  by  law 
any  document  received,  evidence  taken,  or  report  made  under  this  sec- 
tion ex  on  the  special  direction  of  the  President;    and  any  oft 

the  foregoing  provision  shall  be  a  misdemeanor  and  be  punished 
I •>  a  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  nol 
exceeding  one  year,  or  both,  at  the  discretion  of  the  court. 

ah.  Tbat  if  any  of  the  corporations,  joint  stock  companies  or  as- 
sociations, or  insurance  companies,  aforesaid,  shall  refuse  or  neglect  to 
make  a  return  as  above  specified  on  or  before  the  first  day  of  March  in 
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each  successive  year,  or  shall  render  a  false  or  fraudulent  return,  such 
corporation,  joint  stock  company  or  association,  or  insurance  company, 
shall  be  liable  to  a  penalty  of  not  less  than  one  thousand  dollars  and 
not  exceeding  ten  thousand  dollars. 

That  any  person  authorized  by  law  to  make,  render,  sign,  or  verify 
any  return  who  makes  any  false  or  fraudulent  return,  or  statement, 
with  intent  to  defeat  or  evade  the  assessment  required  by  this  section 
to  be  made,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not 
exceeding  one  thousand  dollars  or  be  imprisoned  not  exceeding  one 
year,  or  both,  at  the  discretion  of  the  court,  with  costs  of  prosecution. 

That  all  laws  relating  to  the  collection,  remission,  and  refund  of  in- 
ternal revenue  taxes,  so  far  as  applicable  to  and  not  inconsistent  with 
the  provisions  of  this  section,  are  hereby  extended  and  made  applicable 
to  the  tax  imposed  by  this  section. 

Jurisdiction  is  hereby  conferred  upon  the  circuit  and  district  courts 
of  the  United  States  for  the  district  within  which  any  person  summoned 
under  this  section  to  appear  to  testify  or  to  produce  books,  as  afore- 
said, shall  reside,  to  compel  such  attendance,  production  of  books,  and 
testimony  by  appropriate  process. 


'7* 
COLORED    MINERS 

OF 

ALASKA 

Remember   Brownsville 

AND 

Senator  Foraker 


(From  Cincinnati  Enquirer,  October  21,  1909.) 

Senator  Foraker  left  on  the  noon  train  Saturday  for  the 
East  to  attend  to  some  professional  business,  but  before  leav- 
ing he  was  waited  upon  by  a  committee  of  colored  men, 
composed  of  Hon.  George  L.  Knox,  editor  of  the  Indian- 
apolis Freeman;  Rev.  Edward  L.  Gilliam,  pastor  of  the 
colored  Baptist  Church  at  Columbus,  and  a  large  number 
of  others,  and  formally  presented  with  a  handsome  and  very 
valuable  solid  Alaska  gold  watch  fob,  sent  to  the  committee 
for  presentation  to  him  by  eleven  Negro  miners  of  Fair- 
banks,  Alaska. 

The  fob  is  of  very  unique  and  beautiful  workmanship,  and 
is  very  much  prized  by  the  Senator.  It  was  sent  as  a 
token  of  the  appreciation  of  these  Negro  miners  in  Alaska,  of 
the  services  rendered  to  the  Negro  race,  and  the  cause  of 
justice  by  Senator  Foraker  in  the  Brownsville  matter. 

Doctor  Gilliam  presided.  Mr.  Knox  made  an  eloquent 
speech  of  presentation.  A  number  of  others  spoke  in  the 
same  strain,  all  expressing  the  highest  confidence  and  esteem 
for  the  Senator,  and  keenest  appreciation  for  the  work 
done  by  him. 

Senator  Foraker  was  deeply  and  visibly  affected,  and  in 
response,   said : 


Mr.  Knox,  Rev.  Mr.  Gilliam  and  Gentlemen: 

I  could  not  be  insensible  to  such  an  occasion  as  this  if 
I  would  be,  and  I  would  not  try  to  be  if  I  could. 

I  feel  very  much  moved  that  these  colored  American 
citizens  from  far  distant  Alaska  should  have  taken  such 
note  of  that  to  which  you  refer,  that  they  should  have  been 
prompted  to  send  me  such  a  beautiful  remembrance  as  that 
with  which  you  have  presented  me.  I  am  proud  to  receive  it 
— glad  to  have  it.  It  has  great  intrinsic  value,  but  it  is  not 
on  that  account  that  I  prize  it,  although  I  prize  it  for 
that  reason  and  well  might,  for  it  is  certainly  most  beauti- 
ful— far  exceeding  anything  I  had  reason  to  anticipate  it 
might  prove  to  be  from  that  which  had  been  said  to  me  of 
its  nature.  But  I  prize  it  because  it  comes  to  me  from 
men  of  your  race,  as  an  assurance  to  me  that  I  have  their 
good  will  and  their  confidence  and  their  respect,  and  that 
they  want  me  to  know  that  I  have.  Any  man  might  be  proud 
of  that.  The  ten  million  Negroes  of  the  United  States  are, 
as  you,  Mr.  Knox,  well  and  eloquently  said,  so  many  people 
who  have  never  faltered  in  their  devotion  to  American 
institutions  or  to  that  flag  so  many  of  them  have  followed 
to  victory  and  to  death.  (Applause.)  They  have  been  an 
important  part  of  our  country  from  the  very  beginning. 
They  have  been  identified  with  every  war  that  we  have  ever 
had.  The  very  first  blood  shed  in  the  war  for  independence 
was  that  of  Crispus  Attucks,  who  fell  in  the  streets  of 
Boston,  and  so  on  down  from  then  until  now  they  have 
stood — the  colored  men  of  this  country — side  by  side  with 
the  white  men,  in  the  defense  of  our  institutions,  in  the 
development  of  our  resources,  in  the  upbuilding  of  this  great, 
mighty  empire  of  which  we  are  to-day  so  justly  proud. 
(Applause.) 

Any  man  might  feel  proud,  therefore,  I  say,  to  know 
by  such  a  token  as  this  and  from  such  words  as  you  have 
uttered,  that  he  enjoys  the  respect,  confidence  and  esteem  of 
such  an  important  part  of  our  population — a  people  who  have 
done  so  much  for  the  common  glory  of  the  American  people. 
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I  am  proud,  therefore,  to  have  this  on  that  account,  but 
I  am  proud  of  it  beyond  that. 

I  am  proud  of  it  because  of  that  to  which  it  has  immediate 
reference — to  the  efforts  I  made  to  secure  justice  and  fair 
dealing  for  the  167  helpless  colored  soldiers  who  were  the 
victims  of  the  ill-considered  action  of  the  then  Chief  Execu- 
tive of  the  nation.  You  referred  to  the  words  with  which  I 
closed  one  of  the  speeches  made  in  the  Senate  in  their 
behalf.  I  don't  know  whether  I  can  exactly  recall  the 
sentence,  but  it  was  something  like  this :  "They  do  not 
ask  for  favors  because  they  are  Negroes,  but  only  for  justice 
because  they  are  men."  What  justice  had  been  denied  them? 
What  justice  were  they  asking  for? 

We  learn  as  time  passes. 

Within  the  last  few  days  the  newspapers  have  been  filled 
with  expressions  of  indignation  and  protest  and  condemnation 
against  what  has  been  termed  an  official  murder  in  the  far 
away  kingdom  of  Spain.  The  whole  world  is  aroused  because 
Doctor  Ferrer  has  been  put  to  death  by  the  Spanish  Govern- 
ment. Why  this  indignation  and  condemnation?  It  isn't 
anything  unusual  that  a  man  should  lose  his  life  as  a  forfeit 
to  the  law  of  the  country  in  which  he  lives.  That  happens 
every  day.  Somewhere  throughout  the  world  the  law  is  every 
day  claiming  justice  and  taking  the  life  of  somebody.  Why, 
then,  such  intense  excitement  in  this  case?  The  reason  is 
plain.  Whether  rightfully  or  not,  the  world  has  been  led 
to  believe  and  to  understand  that  Dr.  Ferrer  had  no  trial; 
that  there  was  a  mere  secret  procedure,  where  he  had  no 
chance  to  be  heard.  It  was  reported  in  the  newspapers  that 
when  his  lawyer  asked  the  privilege  of  calling  some  witnesses 
to  answer  the  charges  that  had  been  made  against  him  in 
affidavit  form,  he  was  arrested  for  his  temerity  and  his 
impudence.  What  the  world  is  resenting  is  not  that  he  was 
put  to  death,  not  that  he  was  put  to  death  for  some  alleged 
crime,  not  that  he  was  put  to  death  wrongfully,  even,  for 
men  are  wrongfully  accused  and  convicted  every  day  almost 
— not  every  day,  but  it  is  not  unusual  for  that  kind  of  thing 
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to  happen.  If  trials  and  convictions  and  executions  are 
under  the  forms  of  law,  and  in  accordance  with  the  require- 
ments of  the  law,  and  the  men  concerned  are  given  an 
opportunity  to  be  heard,  and  fairly  heard,  the  world 
submits,  even  though  it  may  be  of  the  opinion  that  wrong 
was  done,  for  that  much  we  must  all  do  for  the  sake  of  law 
and  order  and  government. 

What  the  world  is  resenting  in  this  instance  of  official 
execution  is  the  fact  that  they  believe  that  the  man  had  no 
chance  to  be  heard. 

That  is  all  I  was  doing  for  the  167  Brownsville  soldiers. 
They  had  no  chance  to  be  heard.  I  was  resenting  it.  They 
were  charged,  tried,  convicted,  sentenced,  punished,  dis- 
graced and  stripped  of  their  property,  good  name  and 
everything  else,  without  any  chance  to  show  they  were 
innocent.  That  is  why  I  could  not  sit  still  and  acquiesce, 
and  did'nt  and  would'nt.  (Applause.)  Doctor  Ferrer's 
case  is  no  whit  worse  a  crime,  except  only  that  in  his  case 
they  went  just  one  step  farther  and  put  him  to  death.  If 
they  had  merely  turned  him  out  of  some  office,  if  they  had 
simply  stripped  him  of  some  honor,  or  some  right  or  some 
privilege,  if  they  had  only  assassinated  his  character,  but 
left  him  living,  the  world  would  have  little  heeded,  and  it 
would  all  have  been  soon  forgotten. 

It  was  just  so  in  the  Brownsville  case.  If  not  stopping 
where  they  did,  they  had  gone  one  step  farther  and  had 
imposed  a  death  sentence  on  somebody,  then  the  crime  in- 
volved of  condemning  a  man  without  a  hearing  would  have 
been  made  so  patent  that  every  man  in  America  would  have 
been  aroused  as  I  was  and  as  you  were.     (Applause.) 

I  saw  it  stated  in  some  newspaper  that  the  shots  that 
took  the  life  of  Doctor  Ferrer  are  reverberating  around  the 
world,  and  that  every  throne  in  Christendom  is  trembling 
on  account  of  it.  Some  of  them  may  fall.  It  is  predicted 
that  some  of  them  will,  and  by  some  it  is  predicted  that  ail 
will.  I  think,  in  the  course  of  time,  all  will  fall  or  pass 
away;  but  whether  they  fall  or  whether  they  stand,   every 
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monarch  on  his  throne  throughout  the  world  has  learned 
that  in  this  state  of  civilization  in  which  we  live  every  man 
is  entitled  to  a  hearing-  before  he  is  condemned.     (Applause.) 

That  is  what  I  fought  for  in  the  Brownsville  case.  If 
I  did  nothing  more  I  have  at  least  made  it  certain  that  no 
President  of  the  United  States  will  ever  again  undertake  to 
convict  American  citizens  of  crime.     (Applause.) 

Now,  a  word  about  that  unfortunate  occurrence.  I  sup- 
posed, when  I  first  read  about  it  in  the  newspapers,  and 
read  that  the  President  had  concluded  that  he  must  discharge 
all  of  them  from  the  Army,  that  he  had  some  kind  of  con- 
clusive evidence  that  they  were  guilty;  that  some  of  the 
men  had  shot  up  the  town.  Therefore,  the  only  thing  I  took 
exception  to  was  not  that  he  was  punishing  somebody  who 
was  guilty  of  a  crime,  but  that  he  was  also  punishing  innocent 
men,  and  then  I  disliked  the  manner  in  which  he  proceeded. 
I  had  spent  all  my  life  in  the  courts,  where  men  were 
allowed  to  be  heard  and  where  justice  was  supposed  tc  be 
administered,  and  usually  was  administered,  and  I  did'nt  like 
the  idea  because  of  the  way  it  looked,  as  well  as  because  of 
the  merit  of  the  controversy  involved,  to  see  men  accused  or 
crime  and  punished  for  it  until  they  had  a  chance  to  at 
least  state  their  defense.  I  thought  it  was  a  discredic  to  our 
institutions  that  such  a  thing  should  happen.  I  did  not 
know  just  what  I  could  do  about  it.  I  was  not  connected 
with  the  Army  nor  with  the  executive  branch  of  the  govern- 
ment, but  I  was  in  the  Senate,  and  we  had  certain  powers 
which  we  could  invoke  and  put  in  operation  that  would  have 
a  bearing  upon  it  if  we  gave  them  the  right  direction  I 
concluded  that  the  matter  ought  to  be  at  least  investigated. 
Nobodv  ever  claimed  that  more  than  fifteen  or  t  went  v.  at 
the  outside,  had  participated  in  the  affray.  All  the  others, 
at  least  a  great  majority  of  the  others,  were  guiltless,  accord- 
ing to  the  most  hostile  contentions.  I  didn't  like  the  idea  of 
the  innocent  suffering  by  wholesale  for  fear  a  few  guilty  men 
might  escape.  We  have  always  thought  and  taught  that  it  is 
better  that  ninety-nine  guilty  escape  than  that  one  innocent 
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man  be  punished.  But  here  a  few  who  were  supposed  to  be 
guilty  were  being  punished,  and  along  with  them  more  than 
a  hundred,  as  everybody  knew,  who  were  entirely  innocent. 
I  thought  we  should  at  least  separate  the  innocent  from  the 
guilty.  We  started  into  the  investigation  with  that  kind  of 
an  idea.  I  examined  the  testimony  as  it  came  along.  The 
men  were  subpcened.  They  were  brought  into  the  committee 
room  and  examined,  one  after  another,  and  I  want  to  say 
to  you  gentlemen  now — for  you  will  be  interested  in  knowing 
it — I  have  been  practicing  law  many  years — examining 
witnesses  and  weighing  evidence — and  I  never,  in  all  this 
time,  have  seen  a  more  truthful  and  convincing  body  of  wit- 
nesses than  those  men  proved  to  be.  (Applause.)  They 
came  to  Washington.  They  were  strangers  in  that  great  city. 
They  had  never  been  there.  They  had  been  out  on  the 
firing  line  on  the  frontier,  in  the  Philippines  and  in  Cuba 
and  elsewhere  defending  the  flag,  but  they  had  never  been  at 
the  seat  of  government.  They  were  taken  into  that  great 
building,  the  Capitol,  and  one  after  another  ushered  into 
the  committee  room,  where  sat  thirteen  Senators,  constituting 
the  Committee  on  Military  Affairs.  They  were  sworn  and 
the  stenographer  took  down  every  question  that  was  asked 
and  every  answer  that  was  given.  They  were  put  through 
the  ordeal  of  examination  and  cross-examination,  and  all 
kinds  of  re-examinations  by  men  trying  to  draw  out  of  them 
some  kind  of  evidence  of  guilt,  either  on  the  part  of  the 
witnesses  themselves,  or  somebody  else  connected  with  the 
battalion,  as  to  whose  guilt  they  could  give  some  evidence  or 
some  clew.  These  poor  men  had  no  help  of  any  kind  except 
such  as  I,  in  my  weak  way,  could  give  them  by  asking  ques- 
tions and  so  directing  the  examination  as  to  bring  out  the 
facts.  But  that  was  all  the  help  they  needed.  I  never  was  so 
impressed  with  the  majesty  and  the  power  and  the  overwhelm- 
ing and  convincing  force  of  truth.  Those  poor,  weak,  igno- 
rant, helpless  men  were  able  to  prevail  and  did  prevail,  over 
all  the  powers  of  this  government  wielded  and  directed  by 
a  man  who  had  almost  a  demoniacal  determination  to  destroy 
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them,  to  the  end  that  his  wicked  outrage  upon  them  and  their 
rights  might  appear  to  have  been  justified.  But  he  could 
not  succeed — with  a  stroke  of  his  pen  he  could  discharge 
them,  but  with  all  the  powers  of  government  he  could  not 
overcome  the  simple  truth  they  told.     (Applause.) 

I  soon  became  convinced  that  not  a  man  in  that  battalion 
had  anything  more  to  with  that  shooting  than  you  gentlemen 
here  had.  I  have  said  this  repeatedly.  I  have  said  it  in  the 
Senate.  I  have  said  it  on  many  public  occasions.  I  have 
thus  said  it  in  public  speech,  because  I  feel  it  my  duty  to 
say  it.     I  mean  my  duty  toward  those  men. 

It  is  now  three  years  and  two  months  since  that  shooting 
occurred.  According  to  the  theory  of  Mr.  Roosevelt,  there 
were  167  men  connected  with  the  case.  To  justify  himself 
against  the  charge  that  he  was  punishing  innocent  men  his 
contention  was  that  those  who  did  not  participate  in  the 
shooting  knew  about  it;  that  they  were  accessories  and  that 
they  had  inaugurated  a  conspiracy  of  silence,  so  that  none  of 
them  would  tell  and  thus  nobody  could  be  punished.  Three 
years  and  two  months  have  passed  and  the  conspiracy  of 
silence  is  still  triumphant!  (Applause.)  What  an  absurdity! 
There  never  was  such  a  conspiracy  and  never  will  or  can  be. 
Never  in  all  the  history  of  man  have  167  men,  or  100  men, 
or  67  men,  or  20  men  had  such  a  secret  of  crime  and  kept  it 
for  over  three  years,  even  if  let  alone;  certainly  not  with  an 
army  of  vigilant  detectives  and  sleuths  after  them  to  find  some 
clew  or  hear  some  chance  remark  that  would  lead  to  the 
discovery  of  the  truth,  going  to  the  extent,  to  the  lasting 
disgrace  of  the  officials  responsible  for  it,  of  trying  to  intoxi- 
cate them  and  try  to  get  out  of  them  when  intoxicated 
some  kind  of  an  incriminating  remark.  To  the  credit  of 
those  men  it  should  be  known  that  they  never  could  get 
more  than  three  or  four  intoxicated.  (Applause.)  Mr. 
Roosevelt  soon  learned  that  these  desperadoes,  as  he  called 
them,  were  good,  honest,  law-abiding  men,  who  did'nt  drink 
in  the  Army  and  who  could  not  be  induced  to  drink  by  his 
hired  detectives.      (Applause.) 
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Returning  now  to  the  examination:  There  was  not  a 
question  asked  at  any  time  by  any  member  of  that  committee 
that  was  not  answered  immediately,  without  any  hesitation, 
frankly,  fully,  just  as  only  absolutely  truthful  and  innocent 
men  would  answer.  Having  the  opinion  that  they  are  all 
innocent,  and  that  such  will  ultimately  be  the  prevailing 
judgment,  as  it  is  now  the  judgment  of  the  great  majority 
of  the  people,  white  as  well  as  black — having  that  opinion, 
I  am,  of  course,  glad  to  look  back  and  be  able  to  recall  that 
I  did  stand  up,  as  you  suggest,  against  all  the  opposition 
they  saw  fit  to  bring,  and  they  brought  a  great  deal.  (Ap- 
plause.) Yes,  they  fought  hard,  but  I  am  happy  to  think 
they  found  somebody  on  guard  every  time.  (Applause.) 
That  is  my  impression.      (Laughter.) 

I  am  glad  I  did  all  that,  and  I  am  glad  that  the  colored 
people  of  the  United  States  appreciate  it,  for  I  am  rejoiced 
to  have  their  good  will. 

I  have  had  a  great  deal  of  concern  for  them  throughout  my 
public  life,  and  I  am  sorry  to  say  that  I  feel  compelled  to  have 
a  good  deal  more  acute  concern  for  them  just  now.  (Ap- 
plause. ) 

I  am  not  concerned  about  social  equality.  We  don't  have 
that  among  white  people.  There  are  lots  of  white  people 
who  wouldn't  let  me  associate  with  them  if  I  wanted  to — 
there  are  many  I  don't  want  to  associate  with;  I  think  that 
is  the  way  it  is  with  colored  people.  At  any  rate  you  can  not 
by  law  make  social  equality.  That's  a  thing  that  regulates 
itself.  But  I  do  believe,  and  always  have  believed  in  political 
equality  as  to  all  political  rights  under  the  constitution  and 
before  the  law.      (Applause.) 

I  thought,  when  the  war  was  over,  we  had  abolished 
slavery,  and  I  thought,  when  we  got  through  with  reconstruc- 
tion, that  the  Negro  had  been  enfranchised  and  that  he  had 
been  placed  upon  the  same  political  plane  with  the  white  man, 
and  I  didn't  suppose  the  time  would  ever  come  when  his 
rights  so  conferred  upon  him  would  be  questioned,  except  by 
irresponsible  violators  of  the  law.     That  is  liable  to  happen 
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anywhere,  at  any  time,  in  any  country  or  state,  but  we  have 
lived  to  see  the  time — and  I  am  not  saying  this  in  any  spirit 
of  unkindness,  when  in  every  Southern  state,  almost  without 
exception,  the  Negro  is  practically  disfranchised,  his  right 
to  vote  is  practically  take  away  from  him,  and  just  now 
another  great  political  battle  that  deeply  concerns  you  is 
being  fought,  far  greater  in  point  of  principle — that  is  not  the 
contest  now  going  on  in  the  City  of  New  York.  I  refer  to 
the  contest  now  in  progress  in  the  State  of  Maryland,  where 
the  question  is  whether  or  not  the  right  of  suffrage  shall 
be  taken  away  from  the  Negro.  I  do  not  know  whether  they 
will  succeed  or  not.  I  do  not  believe  they  will.  I  hope  they 
will  not.  I  think,  from  what  has  been  told  me,  that  there 
are  a  great  many  Democrats  in  the  State  of  Maryland  who 
do  not  believe  that  the  proposition  upon  which  they  have  to 
vote,  taking  away  from  the  colored  man  his  right  at  the 
ballot  box,  should  prevail.  I  think  those  Democrats  are 
likely  to  vote  with  the  Republicans. 

So,  I  am  hoping  you  will  have  a  victory,  and  that  we  will 
have  victory,  and  that  the  whole  country  will  have  a  victory, 
and  that  we  may  all  continue  to  say:  Blessed  be  the  name 
of  Abraham  Lincoln.  His  work  shall  not  be  undone.  (Ap- 
plause.) 

Now,  a  word  to  you  as  representatives  of  the  Negro  race. 
I  have  no  doubt  you  have  had  a  great  many  disappointments. 
We  all  have  them,  but  in  the  course  of  time,  it  may  seem 
slow,  it  may  seem  long,  and  it  is  slow  and  it  is  long — there 
will  come  out  a  recognition  of  the  rights  of  man,  your  rights, 
my  rights,  everybody's  right  to  stand  on  the  same  political 
plane  with  everybody  else  under  the  constitution  and  the 
laws  of  our  country.  And  when  that  time  comes  you  can 
look  back  through  all  your  tribulation  and  feel  that  in  the 
great  achievements  you  have  wrought  there  is  an  abundant 
reward  for  all  the  trials  you  have  undergone.  Therefore, 
do  not  be  discouraged.  Have  spirit  and  go  forward  with 
hope  and  confidence. 

Now,   I  didn't  have  any  idea  of  talking  to  you  so  long. 
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(A  voice:  It  has  not  been  long.)  I  must  not  weary  you. 
Therefore,  only  another  thought.  A  good  many  things  I 
don't  like  are  happening.  It's  not  the  steam  roller,  of  which 
you  spoke,  to  which  I  refer.  Neither  do  I  refer  to  the 
public  service.  You  have  seen  fit  to  kindly  allude  to  that. 
I  have  no  desire  to  ever  again  hold  public  office,  but  I  have 
ever  had  a  desire  to  do  my  full  duty  as  I  understand  it  with- 
out regard  to  consequences.  (Applause.)  I  could  not  fail 
in  that  respect  and  be  happy;  and  that  is  the  only  desire  I 
have  now.  Out  of  public  life  I  am  free  from  public  respon- 
sibilities and  cares.  In  that  I  have  a  great  compensation. 
I  would  have  been  glad  to  have  continued  in  the  public 
service  just  at  the  time  when  I  went  out  of  it,  but  not  because 
I  wanted  the  office.  I  have  a  better  one  here.  I  am  much 
more  comfortably  situated,  and  there  are  many  things  con- 
nected with  it  more  agreeable  than  anything  I  ever  found 
at  Washington.  But  that  is  all  gone  by.  I  don't  know 
whether  I  shall  ever  again  be  in  the  public  service;  I  know 
I  do  not  expect  to  be,  and  do  not  desire  to  be ;  but  whether 
I  am  or  not,  whether  I  live  long  or  the  end  comes  soon,  I 
propose  to  die  in  the  faith.  (Applause.)  The  leopard  cannot 
change  his  spots;  at  least,  not  after  he  gets  to  be  sixty-three 
years  of  age;  and  I  am  proud  of  mine  and  shall  wear  them 
to  the  end.     (Applause.) 

Now  I  must  stop.  Let  me  again  thank  you  for  coming. 
There  is  something  particularly  impressive  in  the  idea  that 
this  beautiful  token  should  come  all  the  way  from  Alaska, 
and  that  you  gentlemen  should  gather  here  from  the  cities 
of  Indianapolis,  Louisville  and  Lexington  and  Columbus  and 
from  all  about,  to  present  it  to  me.  I  charge  you  all  to 
take  notice  that  I  highly  appreciate  it,  and  through  you  I 
thank  the  men  who  sent  it  more  than  I  shall  undertake  to 
express. 

I  wish  for  you  all  that  recognition  of  your  political  rights 
that  will  bring  you  happiness  and  enable  you  more  than 
you  have  in  the  past  to  contribute  your  full  share  to  the 
greatness  and  glory  and  honor  of  the  country.      (Applause.) 

10 


/ys- 


...  BULLETIN  OF... 

» 

THE 
CINCINNATI  ASSOCIATION 

OF 

CREDIT  MEN. 


JANUARY  1st  1910. 


SENATOR  FORAKER'S  ADDRESS 

on 
THE  FEDERAL  CORPORATION  TAX 

in  this  issue 


'XC 


OUR  NEW  YEAR'S  RESOLUTION. 

One  thousand  members  for  The 
Cincinnati  Association  of  Credit 
Men  before  Nineteen  Hundred  and 
Eleven.       ::        ::        :: 


••        •• 
••        •• 


OUR  MOTTO: 

Every  member  must  get  a  new  member. 


/</■ 


L.  A.  Bauer 
Edgar  Bettman 
George  Guckenberger 
W.  A.  Hopple 
W.  B.  Johnston 
J.  E.  McClain 
Samuel  Mayer 
Chas.  Meininger 
William  H.  Muench 
W.  H.  Murphy 
R.  D.  Nibert 
Max  Silberberg 
T.  W.  Spalding 
John  B.  Weber 
I.  A.  Wyler 


Executive  Committee 

Krohn,  Fechheimer  &  Co. 
Helmers,  Bettman  &  Co. 
.     Atlas  National  Bank. 
The  John  Shillito  Company. 
P.  R.  Mitchell  Company. 
The  Jos.  R.  Peeble's  Sons'  Co. 
Isaac  Fallers  Sons'  Co. 
Graf-Morsbach  &  Company. 
The  Lunkenheimer  Company. 
.     The  Peck- Williamson  Co. 
American  Carriage  Co. 
Feder-Silberberg  &  Company. 
The  John  Hibben  Dry  Goods  Co. 
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Wyler-Ackerland  Company. 
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W.  H.  Murphy,  Treasurer.  Henry  Bentley,  Secretary. 
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T.  W.  Spalding,  Chairman.  W.  T.  Johnston, 

Samuel  Mayer, 


R.  D.  Nibert, 
M.  Fellheimer. 


Legislative  Committee 
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Charles  Meininger,  W.  H.  Murphy,  L.  C.  Strauss. 

Investigation,  Prosecution  and  Adjustment 
Bureau  Committee 

George  Guckenberger,  Chairman.  J.  M.  Koch,  J.  W.  Evans, 

Edgar  Bettman,  John  B.  Weber. 

Mercantile  Agency  Service 

Samuel  Mayer,  Chairman.       I.  A.  Wyler,        George  Guckenberger, 
Sol  Stix,  W.  B.  Johnston. 


Business  Literature  and  Publicity  Committee 

Wm.  H.  Muench,  Chairman.  J.  E.  McClain,  L.  A.  Bauer, 

E.  A.  Hake,  G.  W.  Loos. 
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THE  CINCINNATI  ASSOCIATION 
OF  CREDIT  MEN. 

The  annual  meeting  of  The  Cincinnati  Associations  of 
Credit  men  was  held  at  the  Business  Men's  Club,  Tuesday, 
December  21st,  at  6 :30  P.  M. 

The  table  was  laid  with  one  hundred  covers,  it  being 
the  largest  meeting  in  the  history  of  The  Cincinnati  Asso- 
ciation. 

President  Samuel  Mayer  gave  a  short  summary  of  the 
work  accomplished  during  the  year  nineteen  hundred  and 
nine,  and  stated  that  his  full  report  would  be  on  file  at  the 
office  of  the  Association. 

Mr.  \Ym.  H.  Murphy,  the  treasurer,  gave  his  report, 
showing  that  the  Association  was  in  prosperous  financial 
condition  and  had  a  tidy  little  balance  in  bank. 

There  being  two  guests  of  the  Association  present  as 
speakers  that  evening,  upon  motion  the  reading  of  the 
reports  of  the  various  committees  was  dispensed  with. 

President  Mayer  then  introduced,  with  a  few  well- 
chosen  remarks,  ex-Senator  Foraker,  and  the  Senator  an- 
nounced his  subject,  which  had  not  been  revealed  before. 
The  subject  of  the  Senator's  address  was  "The  Federal  Cor- 
poration Tax,''  and  it  was  treated  in  a  masterly  manner. 
The  history  of  its  enactment ;  the  purpose  of  the  enactment ; 
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its  effect  upon  business  enterprise  and  upon  business  life 
were  all  touched  upon;  the  question  of  its  expediency,  its 
advisability  and  its  constitutionality  were  discussed  in  a 
manner  that  held  the  entire  audience  spellbound. 

The  speech  in  full  is  published  in  this  bulletin  on  an- 
other page,  for  the  benefit  not  only  of  those  who  did  not 
attend  the  meeting  and  who  thereby  missed  an  intellectual 
feast,  but  also  as  a  reference  for  those  members  who  did 
attend  and  who  felt  that  the  presentation  was  so  able  that 
it  should  be  embodied  in  a  permanent  record  for  future 

study. 

George  Randolph  Chester  was  the  next  speaker  of  the 
evening,  and  he  entertained  all  present  with  a  most  enter- 
taining address,  in  his  own  inimitable  manner,  on  the  sub- 
ject of  obtaining  credit  and  how  to  secure  the  same.    Mr. 
Chester  claimed  that  his  address  was  autobiographical  in 
nature,  which  added  to  the  humor ;  but  everyone  who  knows 
the  well-known  Cincinnati  novelist  and  knows  the  size  of 
the  checks  received  fur  his  stories,  knew  that  his  imagina- 
tion was  being  drawn  upon.    Mr.  Chester  compared  the  ease 
with  which  one  of  the  type  of  his  literary  creation,  J.  Ruf us 
Waliingford,  might  secure  credit, with  the  difficulty  en- 
countered by  an  honest  man,  unacquainted  with  the  oily 
methods  of  the  promoter.    lie  demonstrated  how  often  the 
credit  secured  was  totally  disproportionate  to  the  ability  and 
willingness  to  pay.     He  made  several  humorous  suggestions 
that  were  really  entitled  to  serious  consideration,  such  as 
that  credit  ratings  be  amended  to  read,  i4Slow,  but  sure," 
and  to  give  little  touches  concerning  the  man's  personal 
affairs  and  the  likelihood  of  his  developing  into  a  crook. 
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At  the  conclusion  of  Mr.  Chester's  address,  which  was 
very  heartily  enjoyed  by.  all  the  members,  a  rising  vote  of 
thanks  was  tendered  him. 

The  Cincinnati  Association  of  Credit  Men  is  honored 
by  the  National  Executive  Committee  in  the  selection  of 
five  Cincinnati  members  for  the  Mercantile  Agency  and 
Credit  Co-operation  Committee  of  the  National  Association. 
The  Committee  consists  of  Samuel  Mayer,  chairman,  Geo. 
Guckenberger,  W.  B.  Johnston,  Sol  Stix,  I.  A.  Wyler. 

This  is  probably  the  most  important  committee  of  the 
National  Association  of  Credit  Men,  and  any  suggestions 
for  improvements  of  Mercantile  Agency  Service  and  any 
complaints  concerning  defects  in  the  same  should  be  sent  to 
this  committee,  or  any  one  of  them.  This  committee  will 
speak  with  the  authority  of  the  entire  National  Association 
of  Credit  Men,  the  largest  and  the  strongest  commercial 
organization  in  the  United  States,  or  in  the  world;  an  or- 
ganization that  represents  a  combined  capitalization,  larger 
than  even  The  American  Bankers'  Association. 

For  the  benefit  of  some  of  the  newer  members,  who 
are  not  thoroughly  familiar  with  the  strength,  power  and 
prestige  of  The  National  Association  of  Credit  Men,  we 
arc  reproducing,  in  this  bulletin,  a  speech  of  Mr.  James  G. 
Cannon,  of  New  York,  who  was  president  of  Tin-  New  York 
Clearing  House  during  the  panic.  Mr.  Cannon  summarizes 
the  objects  and  aims  of  The  Credit  Men's  Association  in 
Buch  an  able  manner,  that  the  only  method  of  quoting  him 
is  to  publish  in  full  a  copy  of  his  address. 
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Mr.  President  and  Gentlemen: 

Permit  me  to  express  my  gratification  at  being  able  to 
attend  this  convention  and  to  participate  in  the  exercises 
incident  to  this  interesting  occasion.  The  gathering  to- 
gether of  liability  insurance  men  from  all  over  this  country 
cannot  but  bear  fruit  in  improved  methods  of  conducting 
your  business  and  better  ideas  relating  to  its  extension. 

Your  President  has  asked  me  to  speak  to  you  to-day 
upon  the  work  of  the  National  Association  of  Credit  Men. 
I  have  been  an  active  member,  from  the  beginning  of  this 
splendid  organization,  and  I  had  the  honor  of  serving  as  its 
President  during  two  of  its  earliest  years.  I  confess  to 
taking  no  little  pleasure  in  the  splendid  structure  to  which 
I  gave  considerable  thought  when  the  foundations  were  still 
in  the  laying.  The  association  is  now  in  its  fourteenth 
year,  and  as  I  look  back  to  the  first  convention  I  attended, 
held  in  Toledo,  in  1896,  I  can  now  appreciate  how  clear  was 
the  vision  of  our  first  national  meeting  of  credit  men  and 
how  responsive  it  was  to  the  newer  sentiment  which  was 
then  taking  so  vigorous  a  hold  upon  men— the  sentiment  of 
interdependence  of  man  upon  man,  business  upon  business, 
community  upon  community— the  sentiment  that  men  can 
find  their  highest  attainment  in  business  life,  in  mutual  con- 
fidence and  co-operation  with  each  other.  This  sentiment 
rang  through  every  message  which  those  credit  men,  gath- 
ered from  north,  south,  east  and  west,  had  for  each  other. 
Those  men  felt  that  they  had  a  mission  to  perform,  not  alone 
for  themselves,  but  for  the  entire  commercial  interests  of 
the  country,  and  they  saw  that  it  was  only  by  working  in 
unity  that  this  mission  could  be  performed. 
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In  those  days  there  was  many  a  business  house  en- 
deavoring by  its  influence  to  break  down  trade  jealousies 
and  antagonism  by  a  generous  exchange  of  credit  informa- 
tion ;  there  were  those  who  had  for  some  time  been  insisting 
as  well  as  they  could,  single-handed,  upon  the  signed  finan- 
cial statement  as  the  highest  safeguard  to  credit  granting; 
there  were  those  who  sought  to  impress  upon  the  commer- 
cial agencies  the  necessity  of  more  up-to-date  methods  in 
rendering  their  reports ;  and  again,  there  were  even  business 
men  who  in  especially  flagrant  cases  pursued  relentlessly 
the  commercial  crook  who  had  secured  goods  on  a  false 
credit  statement;  but  these  spasmodic  efforts  had  no  results, 
except  retroactivity,  by  making  clear  to  credit  men  the  fact 
that  broad  betterments  could  only  be  brought  about  through 
united  action  on  the  part  of  all  credit  grantors. 

When  the  call  was  sounded  for  credit  men  to  assemble 
for  the  purpose  of  forming  a  National  Association  of 
Credit  Men,  it  was  answered  spontaneously,  for  there  was 
already  a  large  number  who  recognized  the  usefulness  of 
such  a  body. 

In  the  formation  of  any  free-will  association,  it  is  of 
the  utmost  importance  that  the  best  thought  of  the  members 
be  given  to  the  preamble  of  its  constitution.  This  must  set 
forth  with  definiteness  the  particular  lines  along  which  the 
association  is  to  bend  its  energies.  There  must  be  definite- 
s  so  that  the  Association's  effort  shall  not  lose  force  by 
being  scattered  on  distantly  related  purposes,  yet  breadth 
of  expression  enough  so  that  all  men  eligible  for  member- 
ship shall  find  those  departments  of  work,  looking  to  one 
general  result,  for  which  each  is  especially  adapted. 
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The  first  convention  of  the  National  Association  of 
Credit  Men  met  these  conditions  with  complete  success.  Its 
preamble  embodies  the  required  definiteness  and  breadth. 
As  presented  and  adopted  at  its  first  convention,  it  outlined 
the  following  purposes,  briefly  stated. 

The  Association  shall  stand  for : 

1.  The  better  protection  of  our  credits. 

2.  The  reduction  of  losses  from  bad  debts. 

3.  The  prevention  of  fraud  and  injustice  to  credi- 

tors. 

4.  The  prosecution  and  punishment  of  fraud. 

5.  The  reformation  and  improvement  of  our  col- 

lection laws. 

6.  The  improvement  of  our  commercial  reporting 

system. 

7.  The  improvement  of  collection  methods. 

8.  The  improvement  of  present  methods  of  hand- 

ling bankrupt  estates,  etc. 

These  then  were  the  purposes  of  the  Association.  The 
real  test,  of  course,  is  the  progress  made  in  their  attainment. 

The  nature  of  his  work  makes  the  credit  man  hard- 
headed.  Phantoms  have  no  interest  for  him  and  while  some 
associations  may  be  content  to  make  a  show  of  large  things 
in  public  print,  credit  men  have  insisted  that  their  Associa- 
tion shall  do  something  practical  and  concrete. 

Let  us,  therefore,  examine  a  few  of  the  movementa 
which  have  been  directly  in  charge  of  the  Credit  Men's  Asso- 
ciation during  the  past  thirteen  years  and  see  what  credit 
men,  by  being  highly  organized,  have  been  able  to  accom- 
plish. 
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Every  association  is  more  or  less  interested  in  legisla- 
tion; insurance  associations,  perhaps,  to  an  even  larger 
degree  than  most  others.  In  this  field  the  National  Associa- 
tion of  Credit  Men  has  succeeded  in  a  marked  degree.  In 
federal  legislation,  the  Association  stands  as  principal 
sponsor  for  the  National  Bankruptcy  Law,  as  opposed  to 
forty-seven  state  insolvency  systems,  and  through  its  gen- 
eralship it  is  fair  to  say  that  this  great  law  is  being  given  a 
permanent  place  on  the  federal  statute  books,  and  by  the 
Association's  efforts  will  be  improved  from  time  to  time. 
The  pressure  to  repeal  this  broadly  equitable  law  on  the 
part  of  those  principally  who  insist  on  state  rights,  would 
probably,  on  several  occasions,  have  been  successful,  had  it 
not  been  for  the  educational  work  of  the  National  Associa- 
tion of  Credit  Men. 

In  state  legislation,  their  fight  for  uniformity  in  laws 
relating  to  credit  on  the  ground  that  commerce  knows  no 
state  lines  called  for  marked  persistency  and  leadership. 
The  bulk  sales  law,  for  preventing  the  sales  of  stocks  of 
goods  in  bulk,  without  due  notice  to  creditors,  is  a  law 
which  has  done  much  to  make  this  form  of  fraud,  f omierly 
exceedingly  common,  a  rare  occurrence.  All  but  eight  states 
of  the  Union  now  have  this  law,  a  record  in  the  struggle 
by  various  associations  for  uniformity  in  state  legislation 
that  is,  I  believe,  without  parallel.  Through  its  excellently 
organized  legislative  committee,  there  is  registered  every 
year  distinct  progress  in  securing  better  laws  relating  to 
credit  work.  The  fact  that  the  Association  is  so  strongly 
intrenched  in  nearly  every  state  makes  it  both  as  a  leader 
and  ally  much  sought  after  by  those  working  for  the  passage 
of  laws  affecting  business. 
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I  have  referred  to  the  exchange  of  credit  information— 
the  recognition  that  it  is  the  credit  man's  interest  to  warn 
his  fellows,  even  though  in  a  competing  line,  against  extend- 
ing credit  to  the  unworthy.  Possibly,  in  your  association  is 
felt  the  need  of  just  such  a  system  as  credit  men  have  estab- 
lished to  make  simple  the  prompt  exchange  of  accurate  in- 
formation. In  some  thirty  or  thirty-five  of  our  large  cities, 
the  Credit  Men's  Association  has  in  operation  bureaus 
where  the  members  file  their  ledger  experience  on  all  cus- 
tomers. I  consider  that  these  bureaus  represent  the  highest 
type  of  credit  co-operation.  In  them  is  brought  together 
the  experience  of  ten  or  twenty  houses  with  one  buyer. 
There  is  no  color  given  to  the  experience,  no  one's  opinion 
is  expressed ;  the  bare  facts  are  all  that  you  deal  with.  If 
such  an  institution  could  find  a  place  in  your  association, 
you  can  do  nothing  better  than  examine  these  credit  men's 
bureaus.  They  make  the  best  possible  instruments  for  de- 
tecting fraud  and  point  with  almost  unerring  finger  to  the 
business  which  for  one  of  a  dozen  or  more  reasons  is  sailing 
dangerous  seas.  This  form  of  bureau  has  now  been  de- 
veloped by  a  great  number  of  special  trades  and  has  greatly 
simplified  the  work  of  the  credit  men  engaged  in  those  lines. 
The  electrical,  hardware,  jewelry  and  stationers  trades  are 
well-known  examples  of  trades  which  work  harmoniously. 
They  have  developed  practical  co-operative  s.ystems  much 
to  the  enrichment,  stability  and  general  advantage  of  their 
members. 

I  clearly  recall  how  in  addressing  the  first  convention 
of  the  National  Association  of  Credit  Men,  in  1896,  I 
strongly  advocated  the  adoption  of  the  standard  property 
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statement  blanks.  At  that  time,  the  creditors  who  insisted 
that  customers  file  with  them  periodically  a  statement  of 
their  affairs  stood  almost  alnne.  Neither  creditor  nor  debtor 
was  educated  to  the  new  idea,  but  through  constant  work  of 
the  National  Association  of  Credit  Men  and  the  New  York 
State  Bankers  Association  during  the  last  ten  or  twelve 
years,  a  great  change  has  taken  place,  and  men  have  now 
become  accustomed  to  be  asked  for  and  to  give  this  import- 
ant credit  document.  The  property  statement  blank  is 
simply  a  recognition  of  the  fact  that  the  man  who  is  extend- 
ing the  credit  has  a  right  to  know  how  amply  his  loan  or 
credit  is  protected,  and  commonplace  as  this  idea  seems  to 
us  to-day,  we  need  go  back  but  a  few  years  to  see  just  the 
other  extreme— secrecy  and  complete  reserve  on  the  part  of 
the  debtor  toward  all  his  creditors.  The  Association's  edu- 
cative work  along  this  line  has  brought  excellent  results. 

Along  with  this  education  in  respect  to  property  state- 
ments, has  been  developed  the  credit  department.  This  lias 
brought  the  manager  of  the  department  both  in  banking  and 
in  mercantile  circles  to  be  recognized  as  a  great  factor  in 
the  upbuilding  of  any  great  business.  His  office  has  been 
dignified  and  a  good  credit  man  is  more  and  more  looked  up 
to  and  his  opinion  sought  more  than  ever  before  in  the 
history  of  mercantile  and  banking  concerns  in  this  country. 
Credit  departments,  and  those  controlling  them  are  now 
given  the  place  which  belongs  to  them  in  commercial  and 
hanking  communities  and  the  National  Association  of 
Credit  Men  has  brought  this  about, 

I  pointed  out  a  moment  ago  the  necessity  of  havi; 
enough  distinct  interests  in  an  association  to  satisfy  the  in- 
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clinations  of  all  members.  Of  late  some  of  the  most  active 
members  of  the  National  Association  of  Credit  Men  have 
been  giving  much  attention  to  the  investigation  of  suspicious 
failures.  For  this  purpose,  bureaus  have  been  located  in 
various  trade  centers  each  with  its  fund  to  which  members 
subscribe  so  that  there  shall  be  the  means  at  hand  for  in- 
stant service.  Altogether  over  $100,000  has  been  subscribed 
to  these  bureaus  and  this  sum  is  steadily  growing.  You  can 
readily  see  how  effective  the  general  knowledge  of  this  fact 
is  to  be  with  those  inclined  to  commit  fraud,  as  the  fund 
becomes  better  advertised.  So  active  have  credit  men  been 
in  many  centers,  in  this  work  of  stamping  out  fraud,  that  it 
is  well  known  that  commercial  crooks  endeavor  to  avoid 
doing  business  with  Association  members.  In  one  city 
where  the  Association  has  a  large  local  branch,  a  failure  in- 
volving liabilities  of  over  $20,000  took  place  in  which  credi- 
tors located  in  all  parts  of  the  country  were  involved. 
Although  the  members  of  the  local  branch  had  not  a  dollar 
of  interest  in  the  failure,  an  investigation  was  begun  by  the 
prosecuting  bureau  with  the  result  that  the  general  per- 
petrators of  the  fraud  were  brought  back  to  trial  and 
sentenced  to  imprisonment.  The  Association  presents  sev- 
eral cases  in  which  crooked  bankrupts  have  been  followed 
in  their  flights  with  as  much  relentlessness  as  the  Pinkerton 
detective  would  follow  a  bank  defaulter.  Individual  houses, 
each  making  its  own  ineffectual  protest,  give  no  fear  to  the 
commercial  crook.  What  they  fear  is  associated  investiga- 
tion and  prosecution.  The  extension  of  this  kind  of  work 
in  various  parts  of  the  country  will  soon  teach  the  danger- 
ousty  inclined  what  the  new  era  in  co-operation  means— 
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that  the)r  can  no  longer  depend  on  slipping  away  quietly  and 
safely  with  all  or  most  of  their  booty,  simply  because  those 
from  whom  they  secured  the  goods  could  not  agree  on 
making  a  fight. 

I  presume  it  is  the  Association's  work  for  better  in- 
surance conditions  that  has  brought  it  most  prominently  to 
the  attention  of  this  body  and  suggested  to  you  the  presence 
here  of  one  in  touch  with  the  Association  work.  This  sub- 
ject of  insurance  was  not  one  of  the  subjects  mentioned  be- 
fore the  convention  of  1896,  but  came  up  for  consideration, 
because  it  so  frequently  happened  that  retail  stocks  were 
burned  up  with  no  insurance  or  without  insurance  pro- 
tection adequate  to  cover  the  retailer's  obligations.  This 
fact  led  to  the  passage  of  a  resolution  at  the  convention  of 
1903,  calling  for  the  appointment  of  a  special  committee  on 
insurance.  How  that  committee's  work  lias  developed,  is 
perhaps  known  to  you  better  than  any  other  phase  of  our 
work,  because  of  your  interest  in  insurance  matters.  The 
committee  found  that  ignorance  and  its  bosom  companion, 
prejudice,  against  insurance  corporations  and  what  were 
supposed  to  be  extortionate  premium  charges  required  spe- 
cial study,  because  they  are  the  real  obstacles  to  progress. 
There  was  even  a  surprising  lack  of  information  in  the 
public  mind  as  to  what  insurance  is  for,  namely,  to  indem- 
nify the  loss.  It  was  found  that  no  matter  how  strenuously 
the  best  insurance  men  in  the  insurance  world  worked  to 
overcome  this  ignorance  and  prejudice,  selfish  motives  were 
more  than  likely  imputed  to  them.  The  committee  found 
that  there  was  no  lay-body  endeavoring  intelligently  and 
systematically  to  meet  these  fundamental  conditions,  and 
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hence  began  to  turn  its  thought  to  methods  of  stirring  up 
the  public  to  a  proper  sense  of  the  awfulness  of  our  great 
waste,  and  to  getting  a  proper  conception  of  the  laws  gov- 
erning rate  making  and  other  important  insurance  matters. 
This  has,  I  believe,  greatly  heartened  the  insurance  com- 
panies themselves.  They  feel  that  with  so  influential  a  lay- 
body  as  the  National  Association  of  Credit  Men,  in  touch, 
as  it  is,  with  the  mercantile  world  at  every  point,  the  chances 
of  securing  from  the  public  a  fairer  point  of  view  are 
greatly  increased. 

There  is  no  question  that  credit  received  a  tremendous 
shock  by  reason  of  the  great  conflagrations  which  have 
visited  several  of  our  large  cities  during  recent  years.  Such 
complete  wiping  out  of  property,  resulting  in  local  paraly- 
sis of  business,  general  distress  and  the  throwing  upon  the 
market  of  the  vast  amounts  of  securities  held  by  insurance 
companies,  could  not  but  shake  credit  to  its  foundations, 
and  while  as  in  the  case  of  San  Francisco,  the  results  in  their 
fullness  may  not  have  been  immediately  evident,  it  was  clear 
to  all  far-seeing  men  that  the  impairment  of  the  credit 
system  would  sooner  or  later  be  made  apparent.  It  is,  there- 
fore, altogether  logical  that  the  Credit  Men's  Association 
should  do  all  and  more  than  they  are  doing,  to  arouse  the 
public  in  these  matters,  and  I  feel  safe  in  saying  that  the 
Association  will  always  be  found  ready  to  help  those  in- 
surance companies  which  can  be  relied  upon  to  work  fairly 
for  that  square  deal  from  the  public  and  lawmakers  winch 
in  some  States,  at  least,  they  have  not  received.  If  this 
which  is  so  desirable  for  the  community  at  large,  is  to  be 
brought  about,  you,  gentlemen,  can  have  no  better  ally  than 
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the  National  Association  of  Credit  Men,  because  of  its  soli- 
darity of  organization  north,  south,  cast  and  west,  in  the 
great  membership  of  11,500. 

In  closing,  let  me  call  your  attention  to  some  features 
of  the  organization  which  have  made  our  work  possible. 

The  Association  is  run  on  strictly  business  principles. 
Every  business  is  run  with  a  view  to  making  a  profit,  so  the 
National  Association  of  Credit  Men  is  carried  on  to  produce 
results.  The  paid  officers  report  to  an  exacting  body  of  men 
who  want  to  know  that  they  have  in  the  heart-center  of  the 
Association— the  National  office— men  thoroughly  alive  to 
all  that  is  going  on  in  the  commercial  world,  touching  Asso- 
ciation work  and  capable  of  real  leadership  in  carrying 
through  Association  projects.  All  this  is  absolutely  essen- 
tial in  an  association  made  up  of  men  whose  private  business 
life  is  as  brimful  of  daily  tasks  as  is  the  life  of  the  Credit 
Man. 

This  Association  is  truly  National.  It  has  local  asso- 
ciations in  sixty-eight  cities,  who  attend  to  matters  having 
local  bearing.  Nevertheless  it  is  not  an  aggregation  of  local 
autonomous  associations.  General  national  policies  are  the 
basis  of  them  all;  the  fact  of  national  parentage  is  never 
forgotten  by  these  local  branches;  there  is  the  keenest 
loyalty  at  every  local  center  for  the  larger  unit,  yearly 
rivalry  for  representation  on  the  board  of  directors;  pride 
in  furnishing  the  men  to  fill  the  offices  of  president  ai  d 
vice-presidents. 

The  National  Association  can  go  at  once  without  delay 
and  red-tape  to  its  each  and  every  member,  asking  for  aid 
on  some  special  national  movement,     The  local   branches 
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acknowledge  this  as  the  National  Association's  privilege. 
During  a  recent  struggle  to  amend  the  National  Bankruptcy 
Act,  after  word  had  come  from  Washington  that  the  bill 
had  reached  a  certain  stage,  without  delay,  prominent  mem- 
bers all  over  the  country  were  put  in  touch  with  conditions, 
and  the  National  office  could  then  rest  assured  that  its 
requests  were  being  heeded.  I  believe  such  absolute  and 
instant  preparedness  to  move  in  concert  in  state  and  na- 
tional matters  exists  in  no  other  organization.  And  this 
leads  me  to  say  that  in  its  legislative  work,  to  which  I  have 
previously  referred,  the  Association  uses  no  lobby  or  any 
other  of  the  usual  machinery  so  often  employed  by  indi- 
viduals and  organizations  in  securing  desired  legislation. 
It  seeks  purely  business  laws,  on  the  highest,  fairest  busi- 
ness ground.  It  never  seeks  any  special  privilege  for  cred- 
itors. The  best  point  of  view  of  the  debtor  and  the  public 
is  never  forgotten,  and  the  influence  which  it  attempts  to 
bring  for  the  enactment  of  its  measures  is  never  anything 
but  that  of  a  fair-minded  constituency  to  its  representative 
in  the  Legislature  or  Congress.  In  all  the  great  work  for 
better  laws  throughout  the  land,  directed  by  the  National 
Association  of  Credit  Men,  its  record  does  not  require  a 
single  word  of  apology. 

The  National  Association  also  keeps  in  touch  with  ev- 
ery individual  member  and  all  members  of  its  local  branches 
through  its  publications,  notably  the  Bulletin,  a  sixty-page 
pamphlet  issued  every  month  and  mailed  direct  to  its  11,500 
members.  This  sets  forth  all  the  live  matters  of  credit 
thought  and  is  an  absolutely  essential  feature  of  the  work 
of  the  Association.  Without  it,  such  a  large  organization 
would  not  be  practicable. 
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I  hope  that  in  this  brief  address  I  have  given  something 
of  the  work  of  the  Association  which  will  be  of  value  to  you, 
and  I  know  of  no  association  whose  work  is  so  well  worth 
studying  as  the  National  Association  of  Credit  Men. 

The  Convention  of  the  National  Association  of  Credit 
Men  will  be  held  in  New  Orleans  from  Mav  17th  to  20th, 
inclusive. 

A  committee  consisting  of  Messrs  Sam'l  Mayer,  Wm.H. 
Muench  and  W.  B.  Johnston  have  been  named  to  arrange  for 
railroad  transportation  and  hotel  accommodations. 

There  should  be  from  Cincinnati  a  delegation  of  twenty- 
five  or  more,  and  undoubtedly  Cincinnati  will  be  a  gathering 
point  for  a  large  number  of  the  delegates  from  the  Eastern 
cities.  It  is  intended  to  arrange  for  a  special  train  with 
special  accommodations  for  the  Credit  Men.  At  the  same 
time  arrangements  are  being  effected  for  the  entertainment 
of  delegates  from  other  cities  on  their  way  through  Cin- 
cinnati. Any  member  of  the  Association  who  has  not  at- 
tended a  convention  of  the  National  Association  of  Credit 
Men  has  missed  an  opportunity  of  great  value. 

Any  one  who  can  arrange  to  attend  the  convention  this 
May  will  be  assured  of  a  most  pleasant  time,  and  of  coming 
away  with  a  feeling  that  he  has  learned  more  from  the  ad- 
dresses and  reports  of  committees  than  he  could  have 
learned  in  five  years  in  any  other  manner. 

Every  member  of  the  Cincinnati  Association  of  Credit 
Men  ought  to  "get  another  one."  We  enclose  a  member- 
ship application  blank  and  ask  you  to  be  sure  to  return  the 
same,  signed  by  a  firm  that  is  not  on  our  membership  \\<\. 
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Senator  Foraker's  Speech 

After  some  prefatory  remarks  addressed  especially  to 
the  Association  of  Credit  Men  and  the  character  of  their 
work,  Senator  Foraker  stated  that  he  had  been  requested 
to  talk  about  the  Corporation  Tax ;  that  he  would  do  so,  but 
not  in  any  spirit  of  hostility  to  anyone  nor  in  any  spirit  of 
captious  or  carping  criticism,  but. only  to  present  in  a  plain 
way  such  observations  as  it  occurred  to  him  would  be  inter- 
esting to  his  audience  as  business  men.  He  said  he  would 
have  to  be  more  brief,  because  of  the  character  of  the  occa- 
sion, than  was  just  to  so  important  a  subject. 

He  then  proceeded  to  state  that  the  law  might  prove 
beneficial;  that  such  was  the  opinion  of  President  Taft, 
Senator  Eoot,  Attorney-General  Wickersham,  and  others 
high  in  the  councils  of  the  nation ;  that  these  were  all  great 
lawyers  whose  opinions  were  entitled  to  the  highest  regard 
under  any  circumstances,  but  particularly  so  when  they  had 
the  official  sanction  of  the  positions  they  hold ;  that  he  hesi- 
tated to  differ  from  such  men,  particularly  in  regard  to 
legislation  enacted  by  the  political  party  to  which  he  be- 
longed, but  that  if  he  was  to  talk  at  all  on  the  subject  he 
must  talk  as  he  felt ;  that  otherwise  he  could  not  do  justice 
either  to  himself  or  to  his  hearers. 

He  then  proceeded  to  enumerate  a  lot  of  objections  to 
the  bill.  In  the  first  place,  it  was  a  federal  statute  which 
taxed  all  corporations,  both  Federal  and  State,  except  only 
a  limited  number  which,  like  building  associations,  were 
specially  exempted.  It  was  his  opinion  that  in  all  tax  legis- 
lation it  should  be  borne  in  mind  that  we  must  have  State 
as   well   as   national   revenue    and   that,    for    reasons   he 
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elaborated,  the  States  that  created  them  should  have  the 
benefil  of  whatever  revenues  might  be  derived  from  the 
specific  taxation  as  such  of  state  corporations. 

In  the  second  place,  he  pointed  out  that  the  law  was 
inequitable  in  its  operation  in  this,  that  a  particular  business 
was  subject  to  the  tax  if  conducted  by  a  corporation  and 
exempt  from  the  tax  if  conducted  by  a  copartnership  or 
as  individual.  True,  the  corporation  had  certain  advan- 
es  arising  from  its  character,  but  that  was  a  matter  be- 
tween the  corporation  and  the  state  that  created  it ;  that  in 
almost  every  state,  perhaps  in  all,  it  was,  as  in  Ohio,  that  a 
corporation  could  not  be  created  without  being  subject  on 
that  account  to  special  taxation  by  the  state.  If  this  tax 
thus  laid  by  the  state  was  not  adequate  the  remedy  should 
he  not  to  add  a  federal  tax,  as  this  law  proposes,  but  for 
the  state  to  increase  its  requirement. 

In  this  connection  he  pointed  out  that  all  such  extra- 
ordinary legislation  should  be  reserved  for  war  and  other 
emergencies;  that  only  at  such  times  should  business  men 
be  required  to  place  on  file  at  Washington,  subject  to  in- 
spection, reports  showing  the  amount  of  their  indebtedness 
and  all  other  items  connected  with  the  management  of  their 
business. 

He  then  pointed  out  that  the  law  as  a  tax  measure  was 
in  a  sense  a  false  pretense;  that  while  it  would  raise  some 
revenue,  yet  the  main  objed  was,  through  the  guise  of  tax- 
ation, to  take  control  for  the  federal  government  of  the  cor- 
porations of  the  country  and  their  business.  He  recalled 
that  there  had  been  two  notable  instances  of  similar  legis- 
lation; one  when  Congress  taxed  state  banks  of  issue  out 
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of  existence  by  levying  a  ten  per  cent,  tax  on  their  circula- 
tion. That  was  justified  by  the  emergencies  of  the  Civil 
War,  which  created  a  necessity  for  a  national  banking 
system,  for  which  the  way  was  thus  opened.  The  second 
instance  was  when  Congress  levied  a  tax  on  all  oleomar- 
garine that  showed  any  color.  There  was  room  for  serious 
doubt  as  to  a  sufficient  justification  for  such  a  use  of  the 
taxing  power  in  this  second  case.  He  cited  as  evidence  that 
the  primary  purpose  of  this  law  was  not  taxation  to  raise 
revenue ;  that  according  to  the  estimate  given  by  President 
Taft  in  his  message  to  Congress,  recommending  the  legis- 
lation, only  twenty-five  millions  of  revenue  could  probably 
be  raised  if  the  tax  should  be  two  per  cent,  on  net  incomes. 
The  law  as  finally  enacted  provides  a  tax  of  only  one  per 
cent.  In  other  words,  we  cannot,  if  the  President's  esti- 
mate was  correct,  expect  the  legislation  to  yield  more  than 
twelve  million  five  hundred  thousand  dollars,  which  is  a 
very  unimportant  part  of  the  nine  hundred  millions  and 
more  required  to  meet  the  annual  expenditures  of  the  gov- 
ernment. 

If  only  revenue  had  been  the  object  the  legislation 
would  probably  have  taken  the  form  of  a  stamp  tax  on 
bank  checks,  deeds,  mortgages,  etc.,  or  the  form  of  a  slight 
tax  on  gross  earnings,  such  as  was  imposed  on  the  business 
of  refining  sugar  and  the  business  of  refining  oil  when  we 
found  it  necessary  to  increase  our  revenues  to  meet  the 
emergency  expenditures  of  the  Spanish- American  War. 

But  he  said  all  these  objections  were  of  minor  import- 
ance as  compared  with  the  system  of  espionage  and  sur- 
veillance necessary  to  enforce  the  statute,  and  the  result  of 
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thus  centralizing  power  at  Washington  and  compelling  a 
publicity,  that  might  be  well  enough  for  big  corporations, 
but  such  publicity,  granting  that  it  might  be  well  enough 
for  big  corporations,  was  certainly  unnecessary  for  the 
small  and  purely  private  corporations  of  the  country.  In  a 
general  way  he  said  the  whole  proposition  was  based  on  the 
theory  that  it  was  necessary  to  put  the  business  men  of 
America  in  ' ' leading  strings. ' '  He  regarded  this  as  a  libel 
on  the  men  who  have  made  this  country  what  it  is  in  com- 
merce, both  national  and  international. 

He  then  took  up  the  question  of  the  constitutionality 
of  the  statute,  remarking  that  while  he  disliked  to  disagree 
with  the  great  lawyers  who  were  of  the  opinion  that  the  law 
was  constitutional,  yet  he  had  a  clear  opinion  that  it  was 
not.  He  said  he  wrould  not  make  a  legal  argument,  for  which 
that  wTas  neither  the  time  nor  the  place,  but  only  indicate 
the  grounds  upon  which  his  opinion  rested.  He  then  called 
attention  to  the  fact  that  there  were  wide  differences 
of  opinion  as  to  just  what  it  is  in  a  legal  point  of  viewT  upon 
which  the  tax  is  levied,  some  claiming  that  it  is  the  business 
that  is  taxed,  others  that  it  is  the  net  income,  and  others 
that  it  is  the  corporation.  \\  ithout  stopping  to  discuss 
these  various  claims,  he  would  content  himself  with  simply 
suggesting  that  if  it  should  be  held  that  the  tax  was  on  the 
business,  then,  in  his  opinion,  the  provision  would  be  un- 
constitutional because  the  tax  thus  laid  would  not  be  uni- 
form throughout  the  United  States,  as  the  Constitution 
requires,  it  would  not  be  uniform  because  a  tax  that  was 
laid  upon  a  business  only  when  it  was  conducted  by  a  cor- 
poration and  which  business  was  exempt  from  the  tax  when 
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conducted  by  a  copartnership  or  a  private  individual  cer- 
tainly was  not  a  uniform  tax. 

If  it  should  be  held  that  the  tax  is  on  the  net  income, 
then,  because  that  net  income,  according  to  the  terms  of  the 
law,  embraces  rents  from  real  estate  and  returns  from 
specific  investments  in  personal  property,  it  would  be  a 
direct  tax  within  the  meaning  of  the  decision  of  the  Supreme 
Court  in  the  income  tax  case,  and  it  would  be  invalid  be- 
cause not  apportioned  among  the  states  according  to  popu- 
lation. And  if  it  should  be  held  to  be  a  tax  upon  the 
corporation,  as  the  statute  says  it  is,  and  as  President  Taft 
and  others  claim  it  is,  then  it  seemed  to  him  that  while  it 
might  be  constitutional  as  to  federal  corporations  and 
purely  private  state  corporations,  it  could  not  be  constitu- 
tional when  applied  to  public  service  state  corporations  be- 
cause all  such  corporations,  particularly  those  invested  with 
the  power  of  eminent  domain,  are  agencies  of  the  state  in  the 
administration  of  the  state  government.  They  are  allowed 
to  take  private  property  for  public  use,  upon  the  theory 
that  they  are  essential  to  the  promotion  of  the  public  wel- 
fare and  the  due  administration  of  local  government.  To 
hold  that  the  federal  government  may  tax  corporations  one 
per  cent,  on  their  net  income  would  be  to  hold  that  they 
might  tax  them  at  any  other  rate  Congress  might  see  fit  to 
name,  and  thus  it  would  follow  that  the  Federal  Govern- 
ment, through  that  guise,  might  destroy  all  such  agencies. 

It  has  been  time  and  again  held  that  no  state  has  power 
to  levy  a  tax  on  any  corporate  agencies  created  by  the 
federal  government;  and  vice  versa  it  has  been  held,  not 
so  often,  but  as  often  as  occasion  has  arisen,  that  the  appli- 
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cation  of  the  same  principle  makes  invalid  any  attempt  on 
the  part  of  the  federal  government  to  tax  an  agency  of  the 
state  government.  In  other  words,  in  all  our  legislation, 
both  state  and  national,  the  courts  require  us  to  keep  in 
mind  our  dual  form  of  government. 

Senator  Foraker  then  commented  on  the  Spreckles 
case  and  pointed  out  the  distinction  between  the  law  under 
which  that  case  arose  and  the  corporation  tax  law ;  and  also 
pointed  out  that  it  did  not  help  the  constitutionality  of  the 
present  measure  to  employ  as  a  part  of  its  language  the  ex- 
pression that  the  corporation  is  subject  to  pay  the  tax 
imposed  "with  respect  to  the  carrying  on  or  doing  business 
by  such  corporation,"  a  quotation  from  the  opinion  an- 
nounced by  the  Supreme  Court,  in  the  Spreckles  case,  be- 
cause while  it  was  true  that  the  Supreme  Court  used  that 
language  in  that  case,  yet  the  meaning  of  that  language  so 
used  in  that  case  was  nothing  more  than  that  the  corpora- 
tion then  before  the  court  as  a  litigant  was  taxed  not  as  a 
corporation,  but  with  respect  to  its  business ;  that  is  to  say, 
it  merely  happened  that  the  corporation  had  to  pay  the  tax 
in  that  instance  because  it  happened  to  be  earning  on  a 
business  that  was  taxed.  That  same  business  would  have 
been  taxed  under  that  law  if  carried  on  by  a  copartnership 
or  by  an  individual.  It  was,  therefore,  rightly  said  by  the 
Supreme  Court  to  that  corporation :  "You  are  not  taxed 
because  you  are  a  corporation  but  only  because  of  the  busi- 
ness in  which  you  are  engaged.'1  You  are  taxed,  in  other 
words,  as  the  Supreme  Court  said,  with  respect  to  your 
business;  if  you  were  in  some  other  business  you  would  not 
be  taxed  at  aU.    But  the  very  opposite  is  true  under  this 
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law;  the  corporation  is  taxed  not  with  respect  to  its  busi- 
ness, but  without  respect  to  its  business.  In  other  words,  it 
does  not  make  any  difference  what  business  the  corporation 
may  be  engaged  in,  it  is  taxed. 

Senator  Foraker  said  there  were  a  number  of  other 
objections  that  might  be  urged,  but  that  he  would  not  detain 
them  longer  except  to  say  that  he  would  not  advise  anyone 
to  bring  suit  to  contest  the  constitutionality  of  the  statute, 
but  being  of  the  opinion  that,  sooner  or  later,  in  some  form 
or  other,  the  courts  would  be  called  upon  to  pass  on  that 
question,  he  would  advise  all  to  make  their  returns  and  pay- 
ment of  the  tax  under  formal  protest  so  as  to  reserve,  so  far 
as  that  was  possible,  a  right  to  recover  their  money  if  it 
should  be  finally  determined  that  it  had  been  wrongfully 
exacted. 

At  the  conclusion  of  his  remarks  Senator  Foraker  was 
given  the  thanks  of  the  Association  by  a  rising  vote  and  by 
the  heartiest  and  most  sincere  demonstrations  of  approval. 


NEW  MEMBERSHIP  LISTS 


In  the  next  two  or  three  days  you  will  receive  through  the 
mail  a  list  of  the  members  of  the  National  Association  of  Credit  Men. 
This  list  is  the  largest  and  most  complete  one  of  any  ever  published 
and  has  cost  more  money  than  any  previous  list.  The  list  alone  is 
worth  the  price  of  membership. 

We  call  your  attention  to  the  classified  lists  of  Banks  and 
Bankers,  members  6f  the  Association. 

TAKE  CARE  OF  THIS  LI5T.  IT  MUST  LAST  FOR  ONE 
YEAR   AND   YOU   WILL  CERTAINLY   WANT   IT    IN   THAT    TIME. 
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IN  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1909. 


JNo.  551. 

UNITED  STATES  OF  AMERICA,  Appellants, 

vs. 

OBERLIN  M.  CARTER  ET  AL.,  Appellees. 


No.  552. 

OBERLIN  M.  CARTER  ET  AL.,  Cross-Appellants, 

vs. 
UNITED  STATES  OF  AMERICA,  Cross-Appellees. 


Washington,  D.  C,  Thursday, 

January  13,  1910 — 12  o'clock  m. 
The  above-entitled  cause  came  on  for  hearing  at  the  above 
date. 

Present  on  behalf  of  the  United  States:  Marion  Erwin, 
Esq:,  Special  Assistant  to  the  Attorney  General. 

Present  on  behalf  of  Oberlin  M.  Carter:  J.  B.  Foraker, 
Esq.,  and  John  B.  Daish,  Esq. 

Present,  also,  H.  G.  Stone  Esq.,  in  his  own  behalf. 

Mr.  Erwin  made  the  opening  argument  on  behalf  of  the 
United  States. 

Mr.  Stone  made  the  argument  in  his  own  behalf. 


+  !> 


ARGUMENT  OF  J.  B.  FORAKER,  ESQ.,  ON  BEHALF 
OF  OBERLIN  M.  CARTER. 

Mr.  Foraker  :  May  it  please  the  court : 

In  the  first  place,  before  entering  upon  the  discussion  of 
the  case  proper,  I  desire  to  correct  what  I  conceive  to  be  some 
misstatements  made  by  the  solicitor  for  the  Government,  first 
in  his  motion  to  advance  this  ease  for  hearing  on  the  docket, 
and  secondly  repeated  in  his  brief  filed  only  two  or  three 
days  ago.  I  refer  to  what  is  found  at  page  4  of  this  motion. 
I  read  as  follows: 

"The  fundamental  question  of  the  guilt  of  Oberlin 
M.  Carter  of  conspiracy  and  fraud  with  Benjamin  D. 
Greene  and  John  F.  Gaynor,  which  is  the  basis  of  the 
right  of  the  Government  to  recover  the  assets  claimed 
as  investments  of  the  diverted  trust  funds,  and 
awarded  to  the  United  Suites  by  the  Circuit  Court  of 
Appeals,  has  been  passed  upon  heretofore  by  numer- 
ous courts,  notably  in  the  following  proceedings: 

"Verdict  of  guilty  by  general  court-martial.  Re- 
viewed by  Attorney  General  Griggs  and  affirmed  by 
President  McKinley  September  29,  1899.  Reviewed 
by  the  Supreme  Court  of  the  United  States,  and  sen- 
tence affirmed,  on  ha  bras  corpus. 

"Trial  of  Benjamin  D.  Greene  and  John  F.  Gay- 
nor on  indictment  for  conspiracy  and  fraud,  with 
Oberlin  M.  Carter.  Verdict  of  guilty,  April  12,  1906, 
in  the  United  States  District  Court.  Southern  District 
of  Georgia.  Reviewed  and  affirmed  by  Circuit  Court 
of  Appeals,  Fifth  Circuit. 

"Petition  of  Greene  and  Gaynor  for  certiorari  de- 
nied by  United  States  Supreme  Court. 

"Decree  in  the  present  civil  suit  by  the  United 
States  Circuit  Court  for  the  Northern  District  of 
Illinois." 

If  I  understand  the.se  statements,  they  are  to  the  effect  that 
Oberlin  M.  Carter  has  been  adjudged  by  all  the  tribunals 
here  referred  to  and  in  the  proceedings  before  the  Attorney 


General  as  guilty  of  conspiracy  to  defraud  with  these  con- 
tractors named. 

The  record  will  show  thai  he  was  convicted  by  the  court- 
martial  of  frauds  with  resped  to  certain  contracts  entered 
into  in  October,  L896.  Everything  prior  to  that  time  was 
barred  by  the  statute,  and,  on  plea  of  the  statute  of  limita- 
tions, was  ruled  out.  He  was  found  guilty  there,  among 
other  things,  of  having  embezzled  a  part  of  the  money  dis- 
bursed by  him  on  account  of  those  contracts.  The  record 
Bhows  that  he  paid  out  five  hundred  and  seventy-five  thou- 
Niud  and  some  odd  dollars  on  account  of  those  two  contracts 
just  before  he  quit  duty  in  that  district.  It  is  charged  in  the 
bill  that  he  received  one-third  of  the  profits  of  that  sum. 
The  record  will  .-how.  and  the  Circuit  Court  so  found  and 
90  held,  that  before  the  court-martial  (because  at  that  time 
military  tribunals  had  no  power  to  subpoena  civilians  and 
enforce  the  production  of  books  and  papers)  the  record  was 
entirely  different  from  what  it  is  here;  and  the  record  of 
the  Circuit  Court  will  show  that  although  he  was  found 
guilty  of  having  embezzled  a  part  of  that  money,  he  never 
received  a  dollar  of  it — neither  he  nor  Westcott;  not  a  dollar 
of  it."  And  the  record  also  shows  (and  it  is  not  necessary  to 
go  beyond  the  bill  of  complaint  in  this  ease  to  learn  it)  that 
there  was  no  direct  proof  before  the  court,  that  he  had  par- 
ticipated wrongfully  in  any  money  paid  out  on  account  of 
those  contract-. 

In  my  main  brief,  at  page  24,  in  what  1  have  referred  to 
as  the  fifty-ninth  allegation  of  the  bill,  speaking  of  that 
matter.  1  refer  to  the  fact  that  the  orator  says 

"Yet  nevertheless  the  evidence  of  conspiracy  t  i 
defraud  the  United  States  entered  into  between  the 
said  conspirators  in  the  letting  of  the  contracts  and 
in  the  doing  of  the  work  under  them  and  the  i 
session  by  Tarter  of  so  Large  an  amount  of  securities 
from  which  he  was  enjoying  the  inoomej  without 
any  satisfactory  explanation,  furnished  proof  >o  plain 
of  the  guilt  of  -aid  Oberlin  M.  Carter  that   he  was 


convicted  by  said  court-martial,  and  sentenced  to 
dismissal  from  the  army,  and  to  pay  a  fine  of  $5,000. 
and  be  imprisoned  at  hard  labor  for  five  years." 

After  reviewing  the  proceedings,  that  statement  is  made 
in  the  bill,  showing  (in  accordance  with  the  proof  in  this 
case)  that  there  was  no  direct  testimony  to  show  that  he  ever 
got  a  dollar,  either  he  or  Westcott,  from  that  payment  of 
$575,000,  and  that  he  lost  his  place  in  the  army,  and  lost  his 
good  name,  and  went  to  the  penitentiary,  and  paid  a  fine  of 
$5,000  upon  a  claim  that  was  not  supported  by  testi- 
mony, and  as  to  which  both  the  Circuit  Court  and  the  Cir- 
cuit Court  of  Appeals  find  here  there  was  no  testimony  to 
convict  him. 

I  pass  from  that  without  further  comment, 

Mr.  Justice  White:  Senator,  may  I  interrupt  you  there 
for  one  minute. 

Mr.   Foraker:  Certainly;  with  pleasure. 

Mr.  Justice  White:  Referring  to  the  statement  you  are 
now  making:  You  say  that  none  of  these  payments  of  money 
which  the  Government  attempted  to  trace  in  this  case  were 
payments  connected  with  the  matter  of  which  he  was  con- 
victed in  the  court-martial? 

Mr.  Foraker:  None  whatever.  He  was  convicted  before 
the  court-martial,  as  that  allegation  in  the  bill  indicates, 
upon  circumstances  that  indicated  that  he  must  have  in  some 
improper  way  acquired  a  large  amount  of  money  because  of 
the  way  in  which  he  was  living,  and  so  forth,  and  so  on. 
I  will  come  to  all  that  presently. 

Mr.  Justice  White:  Yes;  I  do  not  wish  to  interrupt  you. 

Mr.  Foraker:  But  the  Circuit  Court  finds  that  he  re- 
ceived no  money  at  all  from  the  contracts  of  1893.  This 
is  shown  at  pages  359  and  379  and  the  affirmance  by  the 
Circuit  Court  of  Appeals  at  page  13432  of  the  record. 

Mr.   Justice  White:  It  finds  that  in  this  case,  does  ittf 

Mr.  Foraker:  Yes;  in  this  case  the  Circuit  Court  so 
finds. 


The  next  proposition  is  that  the  fundamental  question 
of  conspiracy  and  fraud  was  passed  upon  by  this  court  in  the 
habeas  corpus  cn.<e  of  Carter  vs.  McClaughry.  I  read  from 
the  opinion  by  the  Chief  Justice,  at  page  381.  This  wa 
case  wIkto  only  the  question  of  the  jurisdiction  of  the 
subject-matter  and  of  the  parties  was  involved,  and  the 
further  question  whether  or  oot  the  court-martial  had  ex- 
ceeded its  power.  Nothing  else  at  all  was  considered.  The 
Chief  Justice  said,  in   his  opinion: 

"No  evidence  was  adduced  in  or  considered  by  the 

Circuit  Court,  and  none  is  before  us,  nor  is  any  in- 
quiry into  the  guilt  or  inn  tcence  of  the  accused  per- 
missible." 

As  to  the  certiorari  case,  there  is  simply  an  entry  that 
the  writ  is  denied.  There  is  no  pretext — there  could  not 
be,  with  the  record  before  him — that  there  was  anything  in 
it  to  indicate  that  the  fundamental  question  of  conspiracy, 
etc.,  had  been   passed  upon. 

Now  in  this  case,  coming  to  that: 

The  Circuit  Court  of  Appeals,  which  made  a  more  harsh 
decree  against  Captain  Carter  than  the  Circuit  Court,  said 
this  with  respeel  to  conspiracy,  which  it  is  there  stated  had 
been  passed  upon  adversely  to  him:  After  reviewing  the 
findings  of  the  Circuit  Court  at  great  length,  stating  them 
one  after  another  in  detail  (and  I  will  presently  take  them 
up  and  Mate  them),  and  after  making  some  discussion  of 
it-  own  and  some  findings  of  its  own.  the  Circuit  Court  of 
Appeals  said: 

••We  concur,  therefore,  in  the  view  expressed  in 
the  opinion  filed  by  the  trial  judge,  that  the  charge 
of  conspiracy  between  Captain  Carter  and  the  con- 
tractors t  i  defraud  the  United  States,  under  the  con- 
tracts referred  to,  is  (<  i  neither  established  by  dii 
evidence,  I  b)  nor  can  such  charge  be  upheld  undei 
the  testimony  alone  of  method-  adopted  in  making 
specifications,  advertising  for  bids,  treatment  of  | 
posed  bidder-,  or  letting  contracts,    (c)    nor  undei 
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one  or  the  other  several  branches  of  testimony  re- 
viewed in  the  opinion,  considered  independently  of 
the  entire  chain   of  circumstances." 

In  other  words,  I  shall  undertake  to  show  presently  that 
every  fact  in  this  case,  from  the  beginning  to  the  end  of  it. 
had  been  found  affirmatively  by  both  courts  in  favor  of 
Captain  Carter;  and  that  in  so  far  as  there  is  any  decree 
against  him,  it  is  based  by  the  court  it-self  upon  the  chain 
of  circumstances,  which,  it  will  be  easy  to  point  out  so  that 
the  court  will  recognize  the  correctness  of  my  contention,  is 
based  upon  error  all  the  way  through. 

There  is  no  finding  of  fact  against  him — not  one.  Every 
finding  of  fact  is  for  him.  Yet  after  all  the  facts  that  were 
agreed  to  in  his  favor,  there  was  then  a  decree  against  him 
in  both  courts,  but  on  grounds  that  disagreed.  There  was  no 
agreement  of  the  two  courts  as  to  the  ground  upon  which  it 
should  be  based.  In  the  Circuit  Court  the  holding  was  that 
there  should  be  a  decree  against  him  because  there  had  been 
a  raid  on  the  Government;  great  profits  had  been  made  (I 
will  show  what  that  "raid"  is,  how  the  profits  were  made, 
etc.)  ;  and  that  if  he  did  not  have  knowledge  (and  they  did 
not  find  that  he  had  any;  on  the  contrary,  the  testimony 
failed  to  show  that  he  had  any  knowledge) .  the  Circuit  Court 
-aid,  "Nevertheless,  a-  a  conclusion  of  law.  he  must  !>e  held 
to  have  had  knowledge;  as  a  conclusion  of  law  he  ought  to 
have  done  thus  and  so." 

The  Circuit  Court  of  Appeals,  rightly  recognizing  that 
fraud  cannot  be  established  in  that  way.  sought  to  avoid  the 
error  of  the  Circuit  Court  by  saying:  "We  arc  not  satisfied  to 
rest  a  decree  in  favor  of  the  Government  against  Carter 
upon  a  conclusion  of  law."  And  then  they  proceeded  to 
point  out  other  grounds  which  T  will  come  to  in  a  moment. 
And  in  doing  so  they  held  directly  the  opposite  of  what  the 
Circuit  Court  had  held  as  to  one  of  the  chief  grounds  of 
suspicion. 

And  just  now,  if  your  Honors  please,  commenting  on  that 


with  the  idea  of  possessing  the  court  if  1  can  at  the  outset 
with  the  idea  that  this  case  is  oot  as  it  was  stated  here  by  the 
representative  of  the  Government,  1  think  I  will  be  able  to 
show  that  certainly  the  record  is  not  as  stated  by  him  in  thi 
briefs  to  which  I  have  referred. 

That  is  iu»t  all.  While  I  am  about  that,  let  me  say  this: 
I  have  practiced  law  forty  years  or  more:  and  I  have  never, 
in  all  of  that  experience,  come  across  a  hill  of  complaint  in 
equity  where  there  was  Mich  an  absolutely  reckless  disregard 
of  the  truth  in  the  allegations  that  are  made,  nor  such  dis- 
regard of  what  1  conceive  to  be  the  truth  in  the  briefs  that 
are  printed  referring  to  the  record.  Let  me  illustrate  what  I 
mean,  so  that  in  this  case,  which  is  of  the  most  vital  impor- 
tance to  my  client,  we  may  have  a  fair  start,  and  everybody 
will  he  on  his  guard. 

At  page  4  of  the  brief  filed  only  a  few  days  ago  by  the 
solicitor  for  the  Government  he  says,  with  respect  to  the 
advertisements  that  were  made  in  this  case: 

•The  hill  charges  that  Carter  was  vested  as  such 
officer  -with  power,  duty  and  discretion  in  causing  t<> 
he  fixed  and  fixinu  the  time  such  advertisements 
would  he  published  prior  to  the  opening  of  bids.5 

■Tlie  answer  of  0.  M.  Carter  denies  this  allegation 

and  says  : 

"(e)  'He  admits  that  when  ordered  to  submil  for 
consideration  a  form  of  advertisement,  it  became 
necessary  for  him  to  propose  a  time  for  the  opening 
of  proposals  for"  the  work,  hut  the  approval  or  disap- 
proval of  hi-  suggestion  rested  with  the  War  Depart- 
ment, by  whose  orders  he  v  as    ■  ■•  •  rned.' 

"The  issue  on  thi-  point  i-  on,-  of  the  hotly  con- 
t,  -,,.,!  issues  in  the  case.     The  evi  that  the  time 

during  which  these  very  large  contracts  were  adver- 
tised was  wholly  ;  uate  and  resulted  in  little  or 
i,,,  competition  and  exorbitant  price-,  could  hardly  he 
controverted  becausi  :'  ;-  documentary,  hut  Carter 
to  relieve  him-elf  of  responsibility  for  it  has  attempted 
to  throw  the  responsibility  on  hi-  superior  officers  in 
the  War  Department,  who  he  claims  approved  the 
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suggestion?  made  by  him  as  to  fixing  the  time.  The 
Government  contends  that  both  by  the  regula- 
tions and  by  the  practice  the  responsibility  for  fixing 
the  length  of  time  the  advertisements  were  to  run 
was  placed  upon  Carter. 

"The  regulations  and  the  evidence  on  this  subject 
are  treated  fully  in  appellant's  main  brief,"  etc..  etc. 

At  record  363,  which  is  the  opinion  of  the  Circuit 
Court  (I  have  the  opinion  of  the  Circuit  Court  and  also  the 
opinion  of  the  Circuit  Court  of  Appeals  printed  as  an  ap- 
pendix to  my  main  brief),  I  read  what  is  found  there  by  the 
Circuit  Court. 

Mr.  Justice  Harlan:  What  page? 

Mr.  Foraker:  It  is  page  363,  which  indicates  that  it  is 
the  opinion  by  the  trial  judge — that  is,  page  363  of  the 
record. 

Mr.  Justice  Lurton:  What  book  are  you  using,  Judge 
Foraker? 

Mr.  Foraker:  I  am  using  my  main  brief. 

Mr.  Justice  White:  There  are  so  many  briefs  that  it  is 
a  little  confusing. 

Mr.  Foraker:  This  is  the  one  entitled  ''Brief  of  Mr.  J. 
B.  Foraker."  Yes;  I  want  to  say  to  the  court,  with  some 
apology,  that  we  were  rushed  a  little;  T  wrote  a  main  brut, 
and  then  I  wrote  a  condensed  brief;  and  then,  since  I  came 
here  and  saw  some  of  these  things,  I  have  written  a  supple- 
mental brief.    The  supplemental  brief  is  very  short. 

Mr.  Justice  White:  I  do  not  find  the  main  brief.  Here 
is  one  designated  as  "Brief  of  Mr.  J.  B.  Foraker." 

Mr.  Foraker:  That  is  it. 

Mr.  Justice  White:  That  is  your  main  brief? 

Mr.  Foraker:  That  is  the  main  brief:  and  yon  will  find 
in  the  appendix  to  it  the  opinion  of  the  Circuit  Court  and 
also  the  opinion  of  the  Circuit  Court  of  Appeals, 

Mr.  Justice  Holmes:  I  am  sure  you  gave  the  wrong  pag< . 
You  said  "page  363,"  if  I  understood  you. 
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Mr.  Forakbr:  Page  363 — yes.    T  mean    page  363  of  the 
record,  and  also  page  363  of  my  brief. 
Mr.  Jmtico  Holmes:  What  page  of  your  brief  can  we 

turn  to? 

Mr.  Forakkr:  It  is  in  the  appendix,  and  the  appendix 
bears  the  paging  of  the  record;  so  when  it  is  nae.e  '■">'>'■'<.  or 
anything  near  that,  it  is  the  opinion  of  the  trial  court;  and 
page  13414,  or  anything  near  that,  will  indicate  thai  it  is 
the  opinion  of  the  Circuit  Court  of  Appeals. 

At  page  363  (T  do  not  want  to  spend  too  much  lime  on 
that)  your  Honors  will  find  that  the  trial  judge  discusses 
what  the  testimony  is  on  the  subject  of  advertising,  and 
that  the  conclusion  is  entirely  in  favor  of  Captain  Carter  — 
that  the  advertising  was  sufficient  and  full.  T  will  not  1 
the  time  to  go  through  it.  because  time  is  pressing. 

Mr.  Justice  "White:  That  is  the  finding  of  the  Circuit 
Court? 

Mr.  Foraker:  Yes;  the  finding  of  the  Circuit  Court:  and 
the  Circuit  Court  of  Appeals  makes  the  same  sort  of  finding. 
That  is,  it  adopts  that. 

At  page  6  of  this  brief  of  the  solicitor  for  the  complainant 
wo  have  another  statement  of  the  same  character.  T  am  rail- 
ing attention  to  these  matters  now  simply  to  put  us  on  our 
guard  with  respect  to  them.    TTo  says: 

"  \s  an  illustration  of  such  recommendations  made 
by  Carter  for  accepting  bids  received.  See  Carter's 
recommendation  to  the  Chief  of  Engineers  thai  the 
bid  of  D.  V.  Howell,  who  bid  67  cents  per  cubic  yard 
for  mattresses  for  Brunswick  Harbor  contracl  of  L£ 
be  rejected,  for  'informalities^'  and  that  the  bid  of 
Chas.  C.  Ely.  of  $1.35  per  cubic  yard,  ted. 

Ely,  for  Greene  &  Gaynor,  thus  getting  the  contract." 

If  your  Honors  will  turn  to  the  citation-  there  mad< 
the  record  (I  am  oo1  going  to  stop  to  read  (lean  now)  yen 
will  find  that  the  man  who  bid  <17  cent-  was  what  they  called 
a  ''failed  bidder."     He  had  had  a  contract,  and  had  fail* 
and  under  the  rules  of  the  War  Department  it  was  the  dut\ 
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of  a  local  engineer  to  report,  that  fact  to  the  War  Department, 
and  not  award  him  a  contract  unless  they,  here  at  Wash- 
ington, saw  fit  to  overrule  him.  So  that  when  his  bid  came 
in,  that  report  was  made,  and  nothing  else,  and  nothing  b  - 
yond  that.  The  award  at  $1.34,  made  to  this  other  party, 
was  an  award  made  to  the  lowest  bidder — to  the  lowest  ;!■  - 
ceptable  bidder.  The  record  will  show  that  all  the  fact-  were 
reported  to  Washington.  And  with  respect  to  all  these  con- 
tracts, let  it  be  said  at  the  outset  that  Carter,  as  the  local  en- 
gineer officer,  had  no  final  decision.  He  reported  everything 
to  Washington.  Every  contract,  every  form  of  specification-. 
every  advertisement,  everything  of  that  nature,  had  to  be 
reported  here,  and  had  to  be  here  approved,  and  was  here 
approved  in  every  instance. 

T  might  go  on — I  have  noted  quite  a  number  of  others- 
and  point  out  a  dozen  others  that  I  have  run  through,  only 
today,  similar  in  character  to  that.    I  will  point  out  one  other 
before  I  turn  away  from  it. 

At  page  184,  under  the  sub-head  "Experts."  occurs  the 
following : 

•  A  number  of  officers  from  the  Corps  of  Engineers 
testified  in  Carter's  behalf  as  to  customs  of  the  engi- 
neer service,  or  as  experts  on  construing  .-peeifications 
or  projects.  They  were  in  the  main  personal  friends 
of  Captain  Carter,  who  hoped  he  was  innocent,  and 
did  the  best  they  could  for  him." 

Let  me  read  your  Honors  the  list  of  names  of  persons  who 
testified  in  Carter's  behalf,  or  made  official  reports  which 
wire  used,  with  respect  to  the  engineering  features  of  the 
case.    I  have  it  before  me: 

General  Thomas  L.  Casey;  General  Alexander  Mackenzie: 
General  W.  P.  Craighill:  General  P.  C.  Hains;  General  Wil- 
liam Ludlow;  General  William  L.  Marshall;  Colonel  H.  M. 
Adams;  Colonel  W.  S.  Stanton;  Colonel  W.  T.  Rossell; 
Colonel  W.  H.  Bixby;  Colonel  D.  D.  Gaillard;  Colonel  J.  B. 
Quinn;  Colonel  T.  W.  Symons;  Colonel  C.  McD.  Town-end; 
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Colonel  W.  M.  Black;  Colonel  T.  TT.  Handbury;  Colonel  J. 
II.  Willard;  Colonel  F.  Y.  Abbot;  Major  T.  II  Rees;  Major 
F.  A.  Mahan,  and  Major  Tinny  Burgess — all  of  the  Corps  of 
Engineers.  Sonic  of  these  may  have  been  friends  of  Carter, 
bu1  they  were  all  men  and  officers  of  the  highesl  character 
and  truthful  witnesses. 

And  then  a  number  of  civil  engineers  he  does  ool  say 
they  were  "personal  friends;"  but  the  mere  reading  of  th< 
names  is  enough,  I  know,  to  this  Court,  to  every  member  of 
which  all  these  names  musl  be  familiar  as  the  names  of  the 
most  distinguished  and  reliable  of  all  the  officers  in  the  En- 
gineer Corps  of  the  United  States  Army;  names  thai  embrace 
every  officer  who  had  had  experience  in  this  kind  of  work  on 
the  Atlantic  seaboard,  and  who  was  within  reach  and  who 
could  be  called  upon  to  testify.  And  T  will  show  you  in  a 
minute  what  they  have  said. 

But  in  addition  to  these  army  officers  came  G.  V.  Wisner, 
Director  of  the  American  Society  of  Civil  Engineers;  Lyman 
!•:.  Cooley,  G.  W.  Brown,  R.  S.  Burnett.  J.  \V.  Rutherford, 
.1.  W.  Daniels.  W.  P.  McCauley — no;  I  am  through,  now. 
with  the  civil  engineers.     Now   I   come  to  competitive  con- 
tractors.    When  this  principal  contrad  over  which  this  con- 
troversv  has  arisen  was  let.  there  were  fifteen  bidders  in  com 
petition  with  the  men  who  gol   the  contract.      And   T  will 
-how  presently  that  both  courts  have  found'  thai   this  eon 
trad  was  absolutely  honestly  let.     There  is  no  question  aboul 
that  at  all  upon  this  record.     And  here  are  some  of  the  men 
who  hid;  here  are  the  men  who  hid  againsl  the  men  who 
the  contract : 

W.  V.  McCauley,  Jacob  Friday,  R.  Moore,  E.  I.  Friday, 
s.  W.  skinner.  A.  R.  Stewart,  R.  G.  Ross,  Thomas  1-:.  Wal- 
lace, J.  L.  Grim,  J.  B.  Sanford,  I.  II.  Bathaway,  -I.  A.  Bryan. 

In  other  word-,  there  were  twenty-one  of  the  mosl  distin- 
guished engineer  officers  of  the  United  States  Army,  all  of 
whom  may  have  been  included  in  the  statement  that  "a  lot 
of  his  per.-onal  friend-  in  the  Engineer  Corps  testified  for 
him" — men  of  the   highesl   character;    men   of  such   high 
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character  that  the  Circuit  Court  took  occasion  to  say  that 
they  were  men  of  the  highest  character. 

I  want  the  exact  statement  that  Court  made.  Speaking 
of  these  witnesses,  the  trial  Court  says : 

"The  foregoing  witnesses  were  either  government 
engineers,  or  prominent  civil  engineers  or  contractors 
in  competition  with  Greene  &  Gaynor,  all  of  them 
men  of  standing  and  eminent  in  their  line.  As 
might  be  expected,  they  are  not  all  advised  in  detail 
as  to  the  work  in  question.  They  were,  however, 
posted  generally  in  regard  to  the  construction  and 
methods  complained  of,  and  are  entitled  to  great  con- 
sideration." 

Now,  listen: 

"It  is  an  impressive  fact  in  this  case,  that  the  de- 
fendant is  so  emphatically  endorsed  by  these  men 
who  are  above  suspicion." 

1  will  not  stop  now  to  call  attention  to  other  remarks  made 
by  the  solicitor  in  his  brief.  I  have  called  attention,  in  the 
iii.-!  place,  to  what  he  said  about  these  former  adjudications, 
in  order  that  the  Court  may  be  advised  at  the  outset  that  thi> 
is  an  open  question  which  we  are  going  to  present.  There 
is  no  adjudication  anywhere  that  stands  in  the  way  of  a  full, 
open  investigation,  and  a  comprehensive  decision  upon  the 
subject.  Then,  in  the  second  place,  I  call  attention  to  such 
statements  as  those  I  have  read  and  commented  upon,  found 
in  the  brief,  so  that  your  Honors  may  not  accept  anything 
you  find  there,  if  we  have  denied  it,  until  you  at  least  look  at 
the  record. 

Now,  with  that  out  of  the  way,  I  want  to  call  attention  in 
the  next  place  to  the  nature  of  this  suit. 

It  has  been  stated,  perhaps,,  fully  enough;  but  I  want  to 
repeat  that  it  is  a  suit  in  equity  to  recover  certain  described 
real  estate  and  certain  specifically  described  personal  prop- 
erty, counting  of  bonds  and  stocks,  etc.     The  bill  is  predi- 
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cated  iipob  a  charge  of  conspiracy  to  defraud  the  Govern- 
ment, entered  into  by  Carter  in  1890  or  L891.  The  bill  is 
not  exactly  clear  On  thai  point,  but  it  charges  thai  they  pul 
it  into  operation  On  the  lir-i  of  January,  L891  ;  so  I  assume  il 
was  prior  in  thai  time.  It  is  (predicated  on  a  charge  of  con- 
spiracy  to  defraud  the  Governmeiitj  with  numerous  allej 
tions  as  to  the  steps  thai  were  to  be  taken,  all  agreed  upon 
beforehand;  in  pursuance  of  the  conspiracy,  followed  with 
the  charge  that  each  of  these  stepd  was  taken:  and  then,  as  a 
tesult,  it  is  charged  that  the  Government  was  defrauded  to 
the  amount  of  something  like  two  millions  of  dollars.  That 
i-  followed  by  a  prayer  for  the  recovery  of  this  specific  prop- 
erty, and  a  prayer  for  genera]  relief. 

1  have  contended  in  my  brief — and.  if  1  have  time.  I  will 
return  to  say  something  more  about  it— that  they  are  not 
in  any  event  entitled  to  a  money  decree  in  tin-  case.  No 
money  decree  is  asked  for.  They  ask  .-imply  for  equitable 
relief.  But.  notwithstanding,  they  have  practically  rendered 
judgments  in  the  lower  courts.  I  understood  the  counsel 
who  preceded  me  to  call  them  judgments,  and  I  might 
they  were  not  only  judgments,  but  execution-  also,  for 
whereas  the  Circuit  Court  had  found  that  tin-  was  a  -nit 
to  recover  property  which  was  the  proceeds  of  certain  fraud- 
ulent profits  from  those  contracts,  ye1  $34,600  at  par  value 
of  bonds,  worth  in  the  market  thirty-even  thousand  and 
some  odd  dollars,  turned  over  by  0.  M.  Carter,  were  shown 
not  to  have  come  from  investments  of  fraudulent 
lait  to  have  come  from  his  own  private  fun.!-,  and  therefore 
he  wa-  allowed  to  retain  that  amount  of  money.  He  having 
turned  it  in.  the  court  directed  it  to  be  mine,!  him, 

the  circuit  Court  of  Appeals  affirming  that  I'm  -     -hat 

both  court-  found  that  he  had  turned  in  this  $37,000.     The 
Circuit  Court  of  Appeals  affirmed  hi-  right  to  that,  hut  - 
"Inasmuch  as  he  ha-  paid  "in   $105,00  I  for  la> 
and  on  other  account.-  which   he  had  no  righl  out, 

we  will  give  a  judgment  against  him  for  that  amount. 
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this  $37,000."  That  is  the  way  the  decree  in  the  Circuit 
Court  of  Appeals  was  ordered  to  be  entered. 

I  contend  that  that  was  in  the  nature  not  only  of  a  money 
judgment,  but  also  of  an  execution,  and  I  have  cited  the 
authorities  on  that  point  in  my  brief.  I  do  not  think  it  can 
be  necessary  to  take  further  time  to  argue  it  here,  and  so 
I  will  pass  to  something  else. 

The  suit,  then,  is  in  equity  to  recover  property.  It  is  a 
principle  of  equity,  so  familiar  that  I  must  apologize  for 
stating  it,  that  the  allegations  of  the  bill  and  the  proof  must 
correspond.  The  first  assignment  of  error  is  that  there  is 
an  absolute  failure  of  proof,  and  the  second  is  that  there  is 
a  fatal  variance  between  the  proof,  in  so  far  as  it  tends  to 
show  fraud,  and  the  allegations  of  the  bill.  I  have  already 
pointed  out  in  a  single  sentence  the  nature  of  the  action — 
that  it  is  based  on  a  conspiracy.  Now,  they  go  on  to  allege 
that  this  conspiracy,  entered  into  between  these  contractors 
whom  they  name,  was  a  conspiracy  that  amounted  to  a  pre- 
arrangement  and  an  agreement  beforehand  that  Captain 
Carter,  as  the  engineer  officer  in  charge  of  the  work,  should 
so  draw  the  specifications  as  to  make  them  uncertain  and 
misleading,  and  that  he  would  interpret  them  only  to  his  co- 
conspirators,  so  that  they  alone  would  know  how  to  under- 
stand them,  and,  in  the  second  place,  he  would  advertise 
the-e  contracts  for  a  less  period  than  he  ought  to  have 
advertised  them  for  under  the  requirements  of  the  law  and 
fair  dealing,  and  that  in  the  receiving  of  bids  he  would 
favor  his  co-conspirat<>r-.  and  that  in  the  award  of  the  con- 
tracts he  would  favor  them,  and  that  if  there  were  any  con- 
tracts secured  by  others  than  the  conspirators  he  would  so 
harry  and  annoy  and  bedevil  them  with  restrictions  and 
requirements  of  one  kind  and  another  as  to  break  them  up 
and  drive  them  out  of  the  business,  and  that  he  would,  by 
a  lax  supervision,  favor  these  contractors  in  all  the  contracts 
thai  they  got.  And  then  there  is  a  further  charge  that  this 
conspiracy  was  to  the  effect  that  he  would  allow  them  to 
furnish  inferior  materials,  and  that  he  would  allow  them 
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and  recommend  for  approval  by  the  Department  at  Wash- 
ington extravagant  and  exorbitant  prices.  1  have  set  ii  all 
out  at  very  great  detail  in  my  brief. 

The  testimony  shows  this — and  1  ran  recite  what  is  shown 
better  by  referring  to  my  brief.  But  before  1  do  thai  Let  me 
say  that  the  findings  of  the  two  courts  below  were  in  favor 
of  Carter  on  all  these  points,  as  1  will  show  presently.  But 
this  bill,  which  was  broad  enough  in  its  terms  to  apply  to 
every  kind  of  material,  is  shown  by  the  findings  to  raise  no 
question — that  is,  the  record  raises  no  question  and  the  find- 
ings raise  no  question — except  only  on  the  price  of  brush 
mattresses.  Now,  in  order  that  your  Honors  may  under- 
stand what  I  am  talking  aoout 

Mr.  Justice  Holmes:  The  price  of  brush  mattr 

Mr.  Fobaker:  The  price  of  brush  mattresses.     In  or 
that  your  Honors  may  understand  that,  1  shall  have  to  enter 
into  some  explanation. 

Captain  Carter,  as  has  been  said  here,  was  the  officer  in 
charge  of  the  Savannah  district.  For  forty  years  the  <;<»v- 
ernment  had  been  undertaking  to  improve  the  harbor  of 
Savannah.  It  is  a  distance  of  twenty-four  miles  from  Savan- 
nah down  to  the  sea.  As  your  Honors  doubtless  all  know. 
that  is  a  very  low.  marshy  country;  the  bottom  of  the  river 
i-  n  very  soft  kind  of  mud,  and  in  high  water  mud  and  .-ill 
in  great  quantities  come  down  from  above.  Then  the  tide 
comes  rushing  in  from  the  other  side,  and  the  result  is  thai 
between  Savannah  and  the  sea  there  i-  a  constanl  shifting 
and  piling  up  of  sand  banks  and  bars  that  make  navigation 
there,  or  always  did  make  ii.  unsafe  until  Captain  Carter 
entered  upon  this  work.  For  forty  year-  the  Government 
had  been  undertaking  to  correcl  that.  They  uad  been  spend- 
ing thousands  and  tens  of  thousands  of  dollars  every  year  for 
fortv  vears  to  dredge  the  river  m  make  a  channel  and  to 
keep  the  channel  open.  Bui  no  sooner  would  they  gel  the 
channel  open  than  this  sill  and  mud  coming  down  would  lill 


7" 


S 


16 

it  up  again,  or  the  tide  rushing  in  would  change  it,  so  they 
never  were  able  to  have  any  satisfactory  channel. 

When  Captain  Carter  went  there  the  channel  was  seven- 
teen feet  deep.  That  is  the  deepest  it  ever  had  been.  He 
was  charged  with  the  duty  of  examining  with  very  great 
care  and  reporting  some  plan,  if  he  could  devise  one,  as  to 
how  that  could  be  improved.  After  a  very  careful  study  of 
the  whole  matter,  and  after  a  very  careful  study  of  river 
and  harbor  improvements  along  that  coast  and  elsewhere  in 
the  United  States,  he  recommended  a  plan  whereby  by  a 
system  of  jetties  and  training  walls  made  by  the  planting 
of  brush  mattresses  and  brush  fascines  (and  I  will  explain 
in  a  moment  the  difference  between  a  fascine  and  a  mat- 
tress), and  with  stone  and  with  dredging  and  with  piling, 
he  might  work  an  improvement  of  that  harbor  that  would 
bring  satisfactory  results. 

He  drafted  specifications  covering  his  plan.  His  plan  was 
carefully  considered ;  it  was  approved  and  adopted.  In  due 
time  a  contract  was  let,  and  the  contractors  began  their 
work.  They  were  at  work  on  it  pretty  nearly  a  year  without 
making  much  headway.  His  plan  was  to  sink  brush  mat- 
tresses; and  in  order  that  the  court  may  get  at  once  an  un- 
derstanding of  what  a  brush  mattress  is,  in  the  sense  in 
which  the  expression  is  used  here,  it  should  be  stated  that 
they  would  go  into  the  woods  and  cut  brush  and  bind  it 
together  in  what  are  called  "fascines."  About  every  two 
feet  there  would  be  a  cord  of  tarred  rope  or  wire  or  some- 
thing to  "choke"  it,  as  the  expression  is.  If  it  is  only  de- 
sired to  use  a  few  of  these  artificial  logs,  brush  logs,  they  may 
be  used  as  fascines,  and  when  they  are  used  as  fascines  they 
are  generally  bought  by  the  cubic  yard.  But  if  they  want 
to  use  them  as  mattresses  they  are  bound  together  and 
bought  by  the  square  yard,  and  they  make  mattresses  as 
large  as  fifty  feet  in  width  and  one  hundred  feet  in  length, 
and  even  much  larger  than  that. 


-*  ^( 


17 

Mr.  Justice  PIolmes:  A  mattress,  then,  is  nothing  but  a* 
scries  of  fascines  bound  together? 

Mr.  Foraker:  Yes;  that  is  it. 

I  think  it  will  be  helpful  to  the  courl  if,  al  this  point.  I 
turn  to  the  opinion  of  the  Circuit  Court  of  Appeals  and  read 
what  they  say.  For  this  whole  case,  that  has  been  so  full  of 
fine  engineering  questions,  and  so  full  of  law  questions,  and 
so  full  of  suspicions  and  charges  of  fraud,  dwindles  down  to 
just  one  single  question — brush  mattresses;  whether  or  not 
Captain  Carter  had  a  right  to  buy  them  by  the  square  yard 
instead  of  by  the  cubic  yard,  and  whether  he  bought  them  at 
a  fair  price  and  took  no  more  than  he  needed.  I  am  prepared 
to  show  by  all  the  engineers  who  have  testified,  that  it  was 
according  to  precedent  and  less  expensive  to  purchase  by  the 
square  yard;  and  1  am  prepared  to  show  that  he  did  not  pay 
one  cent  more  than  the  fair  market  value.  He  paid  the  price 
that  was  bid,  and  nothing  but  that:  and  he  had  no  more 
share  in  the  profits  (as  I  think  I  can  show)  than  the  man  in 
the  moon  had.  notwithstanding  all  that  has  been  said. 

Now  I  want  to  read  what  ts  said  by  the  Circuit  Court  of 
Appeals  on  this  subject.  I  will  commence  at  page  13410  of 
my  brief,  that  being  a  reprint  of  the  Circuit  Court  of  Ap- 
peals' opinion.  I  should  say,  in  the  first  place,  that  there  is  a 
question  here  of  this  kind:  He  called  for  bids  upon  three 
different  kinds  of  mattresses  at  the  same  time.  That  was 
seized  upon  as  though  evidence  that  a  fraud  was  to  be  com- 
mitted. He  ealled  for  bid-  at  the  same  price  on  three  differ- 
ent kinds,  with  the  right  reserved  to  him  to  use  which  ever 
kind  he  saw  fit.  It  is  charged  that  the  favored  contract 
the  co-conspirators,  had  an  intimation  from  him  as  to  which 
kind  he  would  use,  etc.  But  every  one  of  these  facts  is  foi 
to  the  contrary. 

Xow  let  me  read  : 

"The  ~i  educations  called  for  three  different  styles 
of  mats  to  be  employed  in  the  work  in  quantities  to 
be  fixed  by  the  engineer  in  charge.     Mat   No.  1  was 
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composed  of  logs  laid  parallel  to  each  other,  fastened 
together  and  covered  with  several  inches  of  brush  and 
then  bound  together  by  poles  to  the  required  dimen- 
sions. Xo.  2  consisted  of  artificial  logs  made  of  brush 
bundles  (fascines),  laid  in  alignment,  tightly  bound 
and  choked  at  regular  intervals,  placed  side  by  side,  as 
in  Xo.  1.  Across  these  were  placed  transversely  long 
brush  logs,  one  on  each  edge  and  one  down  the 
middle,  and  all  bound  together  by  grillage  poles.  No. 
3" 

Xow,  this  is  the  kind  that  was  used — 

"Xo.  3  consisted  of  brush  logs  firmly  united  by 
grillage  poles  as  in  Xo.  2,  but  lacking  the  transverse 
brush  logs,  with  double  sets  of  grillage  poles,  however. 
In  performance  of  the  work  this  design  Xo.  3  was 
employed  throughout  and  the  complainant  contends 
that  this  was  much  cheaper  to  construct  and  that  by 
reason  of  an  understanding  between  the  contractors 
and  Carter  that  Xo.  3  should  be  used,  the  contractors — 
Greene  and  Gaynor,  operating  under  the  name  of 
The  Atlantic  Contracting  Company — were  able  to  un- 
derbid other  contractors  and  so  obtained  the  contracts. 

"The  opinion  reviews  the  testimony  of  various  wit- 
nesses upon  the  question  of  difference  in  cost  and  con- 
cludes that  there  was  "nothing  unusual  or  improper 
in  Carter's  action  in  treating  the  case  of  the  three 
designs  as  practically  the  same,  when  considered  with 
reference  to  the  fact  that  different  kinds  of  work 
might  require  different  designs  on  the  same  contract;' 
that  'of  itself  it  discloses  no  evidence  of  a  conspiracy 
to  defraud,  nor  does  if  tend  so  to  do.'  The  contention 
of  the  Government  that  Carter  embarrassed  other  bid- 
ders by  this  method  of  including  the  three  designs  as 
of  one  price  is.  in  effect,  stated  to  be  unsupported  by 
evidence." 

This  is  the  Circuit  Court  of  Appeals  referring  to  the  opin- 
ion of  the  Circuit  Court.  But  as  to  every  one  of  these  find- 
ings, as  1  shall  point  out  presently,  this  court,  according  to 
the  interpretation  I  put  upon  its  language,  which  1  think  i> 
fair  and  was  intended,  concurs. 
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Mr.  Justice  Harlan  :  Who  was  the  Circuit  Judge? 

Mr.  Foraker:  Judge  Kohlsaat;  Judge  Seaman  in  the  Cir- 
cuit Court  of  Appeals.  Hi-  Dame  -lands  at  the  head  of  this 
opinion,  and  1  suppose  it  was  delivered  by  him. 

••In  reference  to  contentions  that  Carter  discoura 
other  bidder-  by  refusing  to  furnish  specifications,  or 
-ending  (me  copy  only  when  three  were  required,  and 
other  complaints  mentioned,  the  opinion  states  that 
.several  mistakes  do  appear,  but  not  any  'sinister 
motive'  therein,  and  that  nothing  appears  in  evidence 
upon  the  opening  and  letting  of  bids  'calculated  to 
east  suspicion  upon  Carter's  conduct.' 

"The  contract  of  1892  for  Savannah  River  work 
and  other  subsequent  contracts  referred  to,  called 
for  bids  for  mats  by  the  square  yard,  and  it  is  en- 
tended  that  prior  to  these  transactions  'mats  had  al- 
ways been  purchased  by  the  cubic  yard":  but  it  is 
stated  that  this  is  not  supported  by  the  evidence  and 
that  like  term-  appear  in  numerous  instances  of  prior 
contracts,  and  that  no  reason  appear-  why  'this  class 
of  work  should  not  have  been  dealt  with  by  the  square 
yard';  and  that  fraud  can  appeal-  only  in  the  price 
paid  or  the  character  of  work  accepted  thereunder. 

"  'Substantially  all  the  fascines  used  in  the 
improvement-  under  consideration  were  made  up  into 
mats.  These  fa-cine-  are  required  by  the  specifica- 
tions to  be  made  of  live  brush  of  cedar,  water  oak. 
myrtle,  sweet  gum,  or  any  other  variety  of  v. 
approved  by  the  engineer  officer  in  charge.  The 
fascines  will  be  from  twelve   (12)   to  one  hundred 

100)   feet  in  Length    (contract  of  1892,  and  30  to 
100  feet  in  contract  of  L896)  and  must  be  compressed 
tightly  by  an  approved  form  of  choker  to  a  diami 
of  nine  inches  at   intervals  of  two   l  2  |    fe<  t,  wl. 
they  must  be  bound  firmly  with  wire  or  tarred  rope 
of  approved  strength.     The  brush  used  shall  b 
straight  and  well  trimmed  as  can  be  obtained.     The 
fascines  shall  be  carefully  and  thoroughly  made  and 
bandied  with  care.     They  shall  be  piled  on  3hore  or 
on  barges  for  measurement  in  such  way  as  the  engi- 
ueer  officer  in  charge  may  direct.' 

"The  contract  of'l^  sumed" 
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Now,  let  me  explain  there:  There  were  fourteen  contracts 
with  respect  to  which  these  frauds  were  charged.  The  first 
was  let  in  1891  and  the  last  two  were  let  on  the  Sth  of  Octo- 
ber, 1896.  The  Circuit  Court  said  that  it  would  consider 
as  typical  of  all  only  two — the  big  contract  for  the  improve- 
ment of  Savannah  harbor  (the  river  from  Savannah  down 
to  the  ocean),  and  another  contract,  let  in  1896.  at  Cumber- 
land Sound.     Now,  it  says: 

"The  contract  of  1892" 


That  was  for  the  Savannah  River 

"assumed  the  quantities  of  different  materials  to 
be  used  as:  Square  yards  of  mattresses,  three  hundred 
and  fifty  thousand" 

That  is,  they  estimated,  in  canvassing  for  bids,  that 
350,000  square  yards  would  be  used. 

"Cubic  yards  of  fascines,  300,000,  sawn  timber 
(feet),  800,000,  riprap  stone,  cubic  yards,  200,000. 
'Under  the  power  reserved  in  the  contract  authorizing 
the  engineer  to  vary  the  relative  amount  of  each, 
Carter  increased  the  amount  of  mattresses  to  1,363,- 
572  square  yards,  to  the  practical  exclusion  of  the 
other  materials  above  enumerated.  He  was  thus  able 
to  keep  within  the  estimate  of  the  cost  of  the  whole 
and  within  the  appropriation,  while,  at  the  same 
time,  he  accomplished  the  results  sought  for." 

I  should  say  here,  with  respect  to  this,  that  attention  is 
directed  to  brush  mattresses  rather  than  to  something  else 
because  in  this  Savannah  improvement  he  found  it  neces- 
sary (as  I  will  point  out  presently)  to  increase  the  use  of 
brush  mattresses:  and  he  increased  them  and  used  them  in 
multiple  mattresses  instead  of  in  single  mattresses.  Ac- 
cording to  the  specifications,  if  he  used  them  in  single  mat- 
tresses (and  the  officers  all  testified  that  it  was  within  his 
right  as  an  engineer  officer  to  require  the  use  of  the  multiple 
mattress  which  was  ordered),  he  had  to  put  a  layer  of  stone 
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on  top  of  each  mattress.  The  result  was  me  after  another 
went  down  with  the  -tone  on  top  of  them,  that  very  soft  mud 
yielded,  and  they  sink,  some  of  them  as  deep  as  seventy 
feet,  in  the  mud.  He  found  it  impracticable  to  make  head- 
way with  single  mattresses,  each  loaded  with  stone.  And 
so  the  third  design  came  to  lie  used  in  multiple  mattress*  - 
for  a  number  of  reason-. 

(The  court  thereupon  adjourned  until  tomorrow,  Friday, 
January  14,  1910,  at  12  o'clock  m.) 

Washington,  D.  C, 

Friday,  .Inn mini  11,  1910 — 12  o'clock  m. 
The  court  met  pursuant  to  adjournment. 
Present:  The  same  parties  as  heretofore  stated. 

Argument  of  J.  B.  Foraker,  Esq. — Continued. 

Mr.  Foraker:  May  it  please  the  court :  When  we  adjourned 
yesterday  I  was  commenting  on  the  use  of  multiple  mat- 
in connection  with  thi-  river  and  harbor  improvement;  and 
I  had  started  to  read  what  is  found  in  the  opinion  of  the 
Circuit  Court  of  Appeals  with  respect  to  the  nature  of  thai 
use,  and  the  necessity  for  it.  T  desire  now  to  finish  that 
reading: 

"In  September,  189:!.  the  contractor-  began  under 
the  1892  contract  to  construct  what  are  termed  mul- 
tiple mats  or  mattresses,  for  which  no  provision  was 
made  in  the  contract.-,  specifically.  These  'consist  of 
one  mattress  imposed  upon  another,  varying  from 
two  to  a-  many  as  sixteen,  according  to  the  Deeds  of 
the  construction.     Tl  re  buill  upon  the  deck  of 

a  barge,  especially  prepared  for  the  purpose,  with 
facilities  for  sliding  them  from  the  deck  int.'  the 
position-  desired.  It  i-  claimed  by  Carter  and  seems 
to  be  conceded,  that  thi.-  method  of  planting  the 
brush  n, at-  was  found  to  be  very  desirable  in  ord<  r 
to  prevent  the  undermining  which  preceded  the  lay- 
ing of  single  mattresses  or  9tone  work.    The  scouring 
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produced  by  the  resistance  of  the  single  stone-loaded 
mats  to  the  currents  had  a  tendency  to  cause  the  cur- 
rents to  work  around  the  outer  end  of  the  single  mat 
and  stone  work  and  undermine  it.  By  the  use  of  the 
multiple  mats  the  construction  proceeded  so  rapidly 
and  so  affected  the  currents  as  to  prevent  the  bottom 
wash,  whereby  a  more  even  foundation  and  other 
good  results  were  obtained.  In  addition,  it  seems  the 
single  mat,  when  separately  loaded  with  stone  for 
ballast,  was  apt  to  sink  into  the  soft  bottom  of  the 
river,  sometimes  to  the  depth  of  seventy  feet.  By 
the  use  of  multiple  mats,  it  was  possible  to  sink  eight 
courses  of  mattresses  with  the  same  amount  of  stone 
as  is  required  by  the  specification  in  sinking  one  mat- 
tress. Thus  seven  courses  of  stone  were  saved,  while 
at  the  same  time  the  construction  was  laid  rapidly 
and  made  less  liable  to  sink  into  the  muddy  and 
sandy  bottom  of  the  river.  To  build  these  multiple 
mattresses  without  making  the  openings  between  the 
different  layers  too  large,  the  double  grillage  was 
omitted  from  all  the  mattresses  except  the  lower  side 
of  the  lower  mattress  and  the  top  of  the  upper  mat- 
tress. There  would  be  onty  a  half  grillage  between 
the  intermediate  tiers  of  fascines.  The  multiple  mat 
was  firmly  bound  together  with  wire  and  by  other 
prescribed  methods,  so  that  the  whole  formed  a  com- 
pact body  of  large  dimensions,  often  one  hundred 
and  more  feet  wide  and  fifty  feet  long,  weighing 
sometimes  two  hundred  tons.  The  barge  was  then 
towed  out  to  the  place  where  the  mat  was  to  be  placed 
and  by  means  of  a  lowering  adjustment  located  on 
the  side  of  the  barge  next  to  the  destined  place,  the 
mat  was  slid  off  into  the  water  and  into  position  and 
weighed  with  stone  sufficient  to  -ink  it  and  hold  it 
in  place.  Complainant  insists  that  thus  a  large  sav- 
ing was  made  to  the  contractors  both  in  material  and 
labor  in  that  they  were  saved  the  trouble  of  planting- 
each  mattress  separately,  and  the  cost  of  the  unused 
grillage  poles.  The  saving  in  stone  accrued  to  the 
Government,  except  so  far  as  it  was  otherwise  ex- 
pended, more  particularly  in  paying  for  the  extra 
fascine  work.  The  use  of  multiple  mats  on  the 
Savannah  Eiver  work  is  warmly  approved  by  most 
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of  the  experts  and  is  fully  justified  by  the  evidence. 
It  is  also  clear  thai  for  the  purposes  of  that  work  it 
was  desirable  that  the  grillages  be  made  single,  ex- 
cepl  at  the  bottom  and  on  the  top  of  the  multiple 
mattress.'  After  recapitulation  of  the  conflicting 
testimony  as  to  the  advantages  of  this  plan  of  mul- 
tiple mattresses,  the  opinion  states  thai  'there  seems 
to  be  little  ground  for  questioning  the  good  judgmenl 
and  skill  of  the  engineer  in  charge  in  causing  the 
mats  to  be  put  together  and  used  in  the  multiple 
form,  nor  is  it  apparent  that  there  was  anything 
suspicious  in  his  not  insisting  on  a  reduction  in  price 
per  square  yard  for  mats  laid  in  multiple  form,  as 
against  individual  mats,  provided  they  came  up  to 
the  specifications.'  " 

In  other  words,  if  your  Honors  please,  the  plan  of  im- 
provement for  that  harbor  was  to  canalize  the  river  from 
Savannah  down  to  the  sea  by  building  these  brush-mattress 
training  walls  wherever  necessary  in  the  river  in  order  to 
control  the  current.  As  ;i  result  of  that,  it  will  be  seen  that 
the  depth  of  the  channel  was  deepened  from  -eventeen  feet 
to  twenty-six  feet;  and  it  was  chiefly  due  to  the  fact  that  he 
used  multiple  mats  in  the  way  T  have  just  read.  The  single 
mat?  would  sink  so  far  into  the  mud  that  the  proposition 
became  practically  a  prohibitory  one.  But  with  the  multiple 
mats,  and  only  one  course  of  stone,  the  record  shows  they 
would  sink  and  remain  in  position  and  would  accomplish 
the  desired  result. 

Mr.  Justice  Holmes:  Excuse  me  one  second.  I-  the 
opinion  which  is  printed  at  the  end  of  your  brief  the  whole 
opinion? 

Mr.  Forakeu:   At  the  end  of  my  brief  is  printed  the  en- 
tire opinion  of  the  Circuit  Court,  and  also  that  of  the  Circuit 
Court  of  Appeals.     And  in  the  opinion  <>f  the  Cireuil  Courl 
of  Appeals  will  be  found  the  agreement  that  was  discuss 
yesterday. 

Mr.  Justice  Holmes:  One  thing  more.  What  i-  a  "grill- 
age"?   I  do  not  understand  that. 
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Mr.  Foraker:  The  grillages  are  the  poles  that  are  put  on 
the  tops  of  these  mattresses  to  bind  them  together.  They 
are  a  mere  binding. 

I  next  desire  to  call  the  attention  of  the  court  to  what 
was  found  below  as  to  the  price.  I  want  to  show,  in  the  first 
place,  that  the  increased  use  of  brush  mattresses  was  made 
necessary  by  what  developed  as  the  work  progressed ;  as  I  was 
about  to  say  when  Mr.  Justice  Holmes  interrupted  me  that 
Captain  Carter  started  to  use  single  brush  mattresses,  he  had 
no  purpose,  no  thought,  at  the  beginning,  of  using  any  but 
single  brush  mattresses  with  a  layer  of  stone  on  top  of  each. 
But  when  he  met  with  the  kind  of  experience  I  have  referred 
to,  it  became  necessary  to  experiment,  and  find,  if  possible, 
some  other  way  of  accomplishing  the  general  purpose  of  im- 
proving the  river.  And  after  months  of  experiment,  he  hit 
upon  this  plan  of  using  multiple  mattresses.  And  as  the 
court  intimates  here,  it  was  claimed  by  the  Government  that 
that  was  a  cheaper  way  of  putting  in  the  mattresses,  and  that 
there  ought  to  have  been  (as  the  court  says,  as  T  will  call  at- 
tention to  presently)  some  modification  of  the  price  after 
that  was  resorted  to.  But  the  testimony  of  such  engineers 
as  General  Bixby  is  to  the  effect  that  to  use  the  brush  mat- 
tresses in  these  multiple  mattresses  was  quite  as  expensive 
as  to  use  them  singly ;  and  there  was  no  increased  cost  to 
the  Government. 

The  court  below  finds  that  by  the  use  of  multiple  mat- 
tresses they  were  able  (having  only  one  layer  of  stone  in- 
stead of  eight)  to  dispense  with  the  use  of  over  $700,000 
worth  of  stone,  on  which  the  profits  of  the  contractors  would 
have  been  (as  the  Circuit  Court  found)  at  least  $27o.OOO. 
That  was  testified  to  by  the  Government's  own  witnesses. 

So  that  this  increased  use  of  brush  mattresses  became  neees 
sary  because  Captain  Carter  found  it  necessary  to  employ  mul- 
tiple mattresses;  and  to  this  very  great  extent  he  dispensed 
with  stone,  and  thus  equalized  the  cost.     His  plan  was  esti- 
mated to  cost  about  three  and  a  half  millions  of  dollars.   The 
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Government  appropriated  thai  amount.  The  entire  work- 
was  constructed  within  the  estimate,  and  within  the  appro- 
priations, and  something  Less.  And  the  Circuit  Courl  finds, 
upon  the  testimony  of  such  witnesses  as  I  read  the  nai  ii 
yesterday,  that  it  was  a  triumph  of  engineering  skill;  thi 
was  never  anything  accomplished  by  any  engineer  of  the 
United  State-  Army  in  that  kind  of  work  that  exceeds  it: 
the  very  highest  compliment  was  paid  to  it.  And  the  work 
that  he  thus  put  in  the  Savannah  River  is  there  today,  as 
good  as  it  was  when  he  left  it. 

1  call  attention  to  that  particularly  because  in  the  brief 
of  Mr.  Erwin  I  found,  looking  it  over  again  last  evening, 
that  he  states,  at  page  L87,  that  it  has  been  necessary  (or 
words  to  that  effect)  to  expend  on  this  work  since  it  was 
completed  $847,658.94.  That  statement  is  of  the  character 
of  others  to  which  I  referred  yesterday.  The  testimony  will 
show,  the  record  shows  (and  there  is  no  conflict  on  the  point 
at  all),  that  this  was  an  exp.nditme  made  by  the  Govern- 
ment subsequently  not  to  better  this  work,  but  to  deepen  the 
channel  two  additional  feet  by  adding  to  the  work  that 
Captain  Carter  had  done.  It  was  uo1  an  expenditure  to  put 
hi-  work  in  repair,  for  that  is  in  good  repair  -till.  There  is 
some  expenditure  on  account  of  it  each  year,  bul  it  is  trifling 
in  amount.  The  testimony  of  Colonel  Quinn,  who  succeeded 
Captain  Gillette,  is  given  in  this  reference  to  the  testimony 
at  page  37.     He  was  asked: 

•How  do  the  training  wall-,  jetties,  and  other  har- 
bor work-  in  Savannah  harbor  last,  apparently? 

"A.  They    are    -till    standing    in    apparenl 
order,  the  most  of  it  that  I  have  looked 

"Q.    |  merely  inquire  ;i-  t"  the  present  condition? 

"A.  Seem  to  be  in  fairly  g 1  order  a-  far  as  my 

observation   goes;   they   didn't   require   much   repair, 
that  is,  with  two  or  thn  iepttons;   I   made  some 

repairs  to  the  upper  work. 

"Q.  To  any  considerable  amounl " 
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"A.  Not  very  extensive:  we  put  in  about  12,000 
cubic  yards  of  rock  to  bring  up  some  stone  jetty  that 
was  submerged." 

And  that  was  all.  The  work  stands  there  today  in  good 
repair. 

I  have  now  shown  your  Honors  that  it  was  necessary  for 
him  to  make  use  of  multiple  mats,  and  that  it  was  necessary 
for  him  to  largely  increase  the  amount  of  brush  mattresses. 
The  amount  of  brush  mattresses  estimated  in  the  canvassing 
for  bids  was  350,000  square  yards.  He  used  1,362,000  and 
some  odd  square  yards.  He  used  them  because  he  found  it 
necessary  to  resort  to  multiple  mats  and  to  use  them  in  the 
way  indicated.     The  result  was  one  of  entire  satisfaction. 

Now  as  to  the  price : 

"The  bid  of  Greene  and  Gaynor  for  mattresses  per 
square  yard*' — 

The  Circuit  Court  of  Appeals  say,  at  the  bottom  of  page 
13412— 

"'Was  ninety-five  (95)  cents  and  for  fascines  per 
cubic  yard  one  dollar  and  sixty  ($1.60)  cent:-,  ami 
the  Government  contends  that  the  fascines  should 
have  been  procured  and  measured  by  the  cubic  yard, 
and  when  required  made  into  mats  without  addi- 
tional cost,  as  shown  in  prior  contracts,  where  it  ap- 
pear-, however,  'that  the  amount  of  mattresses  re- 
quired was  nominal.'  It  appears  from  the  evidence 
that  while  small  quantities  of  brush  fascines  can  be 
readily  obtained  in  most  localities,  'large  quantities 
are  hard  to  get.' 

I  might  say,  in  illustration  of  that,  that  when  he  resorted 
to  multiple  nmttresses  it  became  necessary,  as  the  testimony 
shows,  to  go  as  far  as  ninety-five  miles  away  from  Savannah 
in  order  to  get  a  sufficient  quantity  of  brush.  And  there,  at 
that  distance  from  the  work,  the  mattresses  in  multiple  were 
constructed  on  the  barges,  and  were  brought  by  water  all 
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that  distance  to  Savannah  to  be  used.    They  had  to  go  there, 
because  when  they  wanted  a  large  amount  it  was  difficult  to 

gel  ii. 

I  haw  read  a<  much  as  I  need  to.  At  that  page  the  court 
will  find  a  discussioo  by  tin1  court  a-  t<>  the  cost,  which  i- 
that  the  Loose  fascines  were  bid  for  at  $1.60  per  cubic  yard, 
brush  fascines.  They  asked  for  300,000  fascines  and 
350,000  square  yards  of  mattresses.  And  the  court  says  thai 
$1.60  per  cubic  yard  of  loose  fascines  i-  conceded  to  be  a  fair 
price.  There  is  no  contest  over  that.  Then  the  court  shows 
that  from  the  testimony  it  appears  thai  it  was  cheaper  to 
buy  the  brush  in  mattresses  by  the  square  yard  at  ninety-live 
cents,  by  twenty-four  cents  a  square  yard,  than  it  would 
have  been  if  he  had  bought  them,  a.-  the  complainant's 
licitor  contended  he  should  have  done,  by  the  cubic  yard. 
and  then  bound  them  into  mattresses  and  used  them  in  that 
way.  So  that  you  will  find  that  the  court  below  found  that 
there  was  a  saving  to  the  Government  in  buying  them  by 
the  square  yard  instead  of  by  the  cubic  yard. 

Now.  if  your  Honor.-  please,  \  want  to  call  attention  to  the 
;  that,  commencing  at  page  38  of  my  main  brief,  I  have 
pointed  out  all  the  questions  that  have  arisen  with  reference 
to  these  brush  mattresses,  and  the  use  of  them,  and  the 
price  of  the  same;  and  I  have  indicated  there  the  finding 
made  by  the  court  below.     For  instance 

Kir-t.  there  was  no  conspiracy.    Kememher  that  tin-  whole 
case  is  bottomed  on  the  charge  that  there  was  conspiracy  en 
tered  into  before  anything  was  done,  and  that  everything 
that  was  done  was  done  in  pursuance  of  the  conspiracy      Both 
court-  have  found  that  there  was  no  conspiracy. 

Mr.  Justice  Lurton:  Judge  Foraker,  let  me  ask  you  a 
question  with  respect  to  the  Government  being  defrauded 
through  the  profits  made  by  the  contractors  on  any  particular 
contract.  You  have  made  some  very  broad  and  emphatic 
statements  in  respect  to  the  insufficiency  of  the  proof  to  show 
that  the  Government  was  defrauded  with  respect  to  any  par- 
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ticular   contract   from    which    it   is   supposed    these   profits 
ensued. 

Mr.  Foraker:  Yes. 

Mr.  Justice  Lurton  :  I  should  like  to  ask  you  this  ques- 
tion :  What  inference  might  be  reasonably  drawn  if  the 
court  should  be  satisfied  that  these  contractors  paid  over  to 
Captain  Carter  a  proportion  of  their  profits? 

Mr.  Foraker  :  I  will  come  to  that  in  a  moment,  if  it  will 
suit  your  Honor  just  as  well. 

Mr.  Justice  Lurton  :  Just  as  you  please. 

Mr.  Foraker  :  I  am  just  now  proceeding  to  close  that  part 
of  my  argument  by  which  I  have  undertaken  to  show  that 
there  has  been  a  finding  by  two  courts  in  Carter's  favor  as 
to  every  essential  fact  charged  in  the  bill;  first,  that  there 
was  no  conspiracy:  and  then  that  this  and  that  and  even- 
other  step  taken  are  settled  in  his  favor.  Your  Honors  will 
find  all  of  that  in  the  brief,  and  I  will  not  stop  to  go  over  it 
at  this  point,  I  will  now  address  myself  to  the  question  that 
has  just  been  propounded  to  me  by  Mr.  Justice  Lurton. 

Your  Honors  will  find  that  the  court  found  there  was  no 
conspiracy.  Both  courts  found  there  was  nothing  irregular 
about  the  specifications.  Both  courts  found  that  the  adver- 
tisement was  sufficient,  legal,  and  proper.  Both  courts  found 
that  the  letting  was  fair,  and  that  no  exception  whatever 
could  be  taken  to  it,  and  that  the  awards  were  made  in  every 
case  to  the  lowest  bidders,  and  that  after  the  contracts  had 
been  thus  entered  into,  without  any  fraud  whatever  apparent 
on  the  face  of  the  transactions,  the  work  was  prosecuted  with 
diligence  and  to  a  successful  termination.  I  speak  of  this 
Savannah  harbor  contract  particularly  because  it  is  typical 
of  all  the  others;  and  it  is  the  largest  of  all.  In  that  one  con- 
tract, perhaps  five-sixths  of  all  the  money  that  was  paid  out 
was  expended.  The  whole  transaction,  therefore,  down  to 
the  letting  of  the  contract,  was  found  in  Carter's  favor  by 
both  courts.  And  as  to  the  work  under  the  contract,  the 
courts  find,  both  of  them,  that  the  prices  were  fair  prices. 
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The  overwhelming  weighl  of  testimony  supports  them  in  thai 
finding.  There  is  practically  no  testimony  to  the  fad  thai 
any  material  was  contracted  for  at  an  extravagant  or  exorbi- 
tant or  improper  price.  This  contracl  price  of  ninety-five 
cents  per  square  yard  for  brush  mattresses  was  the  price  thai 
commonly  obtained  in  that  district;  and  they  had  been  con- 
tracted for  by  other  engineers  in  neighboring  districts  along 
about  that  same  figure. 

So  that  we  have  a  fair  price  in  the  contract,  and  there 
is  no  controversy  now  except  as  to  brush  mattresses.  We 
have  the  contract  honestly  entered  into.  The  price  named 
in  the  contract  is  a  fair  and  Legitimate  price,  the  resull 
of  bidding,  and  the  lowest  bid;  every  thing  regular,  and 
all  approved  by  the  Thief  of  Engineers  here  al  Washington. 
Then  came  the  work.  That  was  prosecuted  diligently 
and  with  exceptional  success.  And  yel  there  were  large 
profits,  and  there  was  a  division  of  these  profits,  probably, 
with  Mr.  Westeott,  and.  in  a  way  I  shall  point  out  directly, 
Westcott  paid  a  large  amount  of  money  to  Carter.  But  no 
money  ever  came  to  Carter  directly  from  the  contractors, 
and  no  money  ever  came  to  ( larter  from  Westcott  thai  he  had 
the  slightest  suspicion  had  come  from  the  contractors.  But 
before  I  come  to  that  1  want  to  say,  in  answer  to  the  inquiry 
made  of  me  by  Mr.  Justice  I. niton  (if  I  understand 
that  it  is  my  contention  in  this  case  that  the  Government, 
before  it  can  recover,  musl  not  only  show  the  conspiracy  :t 
charges  and  the  fraud  it  alleges,  bul  it  must  show  that  the 
Government  in   consequence   was  damaged. 

If  the  contract  was  fairly  entered  into,  and  the  prices 
named  in  the  contract  were  fair  prices  to  be  paid,  and 
every  dollar  of  money  was  accounted  for,  there  was  ab- 
solutely no  damage  to  the  Government.  I  have  been  unable 
to  find  any  testimony  here  to  justify  the  claim  that  the 
Government  has  sufiFered  any  damage.  The  I  rovernmenl 
exactly  what  it  wanted.  It  got  it  at  the  contract  price  thai 
n  agreed  to  pay.     It  got  it  in  accordance  with  the  tern.- 
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and  conditions  of  a  contract  which  it  had  deliberately  en- 
tered into.  And  so  it  would  seem  to  follow  that  if  the  Gov- 
ernment paid  out  no  money  except  only  in  discharge  of  its 
obligation  under  that  contract,  it  parted  with  all  its  right  to 
that  money  when  it  paid  it  out. 

Yet  there  was  an  extravagant  profit,  But  how  did  it  come 
about?  Not  because  there  were  excessive  prices  named  in 
the  contract,  but  because,  as  this  record  shows,  the  con- 
tractors employed  what  is  known  in  this  record  as  peonage 
labor.  They  paid  their  laborers  a  dollar  a  week  and  board 
(which  the  Circuit  Court  says  was  of  the  worst),  and  that 
was  all.  They  paid  them  that  instead  of  a  dollar  and  a  half 
a  day,  the  regular  contract  price  for  that  kind  of  labor  that 
obtained  in  that  district  at  that  time.  That  being  the 
case,  they  made  an  excessive  profit,  no  doubt,  for,  in  the 
first  place,  they  would  be  entitled,  on  a  hazardous  work 
like  that,  I  suppose,  to  anywhere  from  twenty-five  per  cent 
up  to  forty  per  cent.  That  is  not  stated  in  the  record,  but  I 
have  here  a  standard  work  on  the  subject  (so  it  is  common 
knowledge),  which  says  that  on  work  of  this  kind  the 
profit  generally  computed  to  be  allowed  to  contractors  is 
anywhere  from  twenty-five  to  forty-five  per  cent.  But  sup- 
pose it  is  twenty-five  per  cent,  they  would  certainly  be 
allowed  that  much  of  a  profit,  and  the  Government's  wit- 
nesses'testify  that  the  contractors  would  have  made  a  profit 
of  $275,000  or  something  more  than  $700,000  of  stone  that 
the  brush  was  substituted  for. 

If  the  substitution  of  the  brush  cost  the  Government 
nothing,  and  if  it  was  necessary  to  the  efficient  prosecu- 
tion of  that  work  to  a  satisfactory  result  (as  the  testimony 
shows  conclusively  it  was) ,  and  if  the  price  paid  for  it  was 
only  the  contract  price,  and  that  was  a  fair  price,  then 
the  Government  has  no  right  to  claim  anything,  unless 
the  Government  has  a  right  purely  and  solely  because 
there  were  excessive  profits  to  pursue  and  recover  them. 
And  that  I   claim   the   Government  has  no   right  to   do, 
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especially  qoI  when  they  arc  the  result  of  peonage  prices 
paid  in  labor.  That  would  be  for  the  Government  to 
step  in,  after  it  had  gotten  it-  work,  after  it  had  secured 
satisfactory  results,  and  pursue  the  contractors,  and  say: 
"You  have  employed  peonage  labor,  and  you  have  made  a 
great  deal  more  money  than  you  had  any  righl  to  make. 
and  therefore  we  will  take  it  from  you."  There  is  no  tes- 
timony in  all  this  record  to  justify  the  finding  that  there 
were  any  excessive  profits,  except  only  as  they  were  made  in 
that  way. 

Mr.  Justice  LURTON:  But  there  were  fiduciary  relation-, 
.lud-e  Foraker,  existing  between  the  Governmenl  and  its 
engineers.  If  an  employe  receive-  hack  a  commission  upon 
part  of  the  price  which  he  is  to  pay  for  the  employer,  is  ii 
necessary  for  the  employer  to  -how  that  he  had  paid  anything 
more  than  he  ought  to  have  paid?  May  he  not  recover  from 
the  agenl  ? 

Mr.  Foraker:  Your  Honor  supposes  that  Captain  Carter 
received  money  knowing  that  it  came  from  this  source. 

Mr.  Justice  Lurton:  That  is  assumed  for  the  purposi 
thi-  question. 

Mr.  Foraker:  I  will  proceed  to  show  that  he  did  not. 

The  first  proposition  is — and  it  seems  to  me  tin'-  case  ought 
to  -top  right  there — that  the  Government  can  not  recover 
unless  it  show-  fraud.  Everybody  will  concede  that.  Is  it 
not  equally  clear  that  the  Governmenl  cannot  recover  unless 
it  shows  damage?  And  if  there  was  no  raid  on  the  Govern- 
ment, hut  only  a  raid  on  a  lot  of  i ',  helpless  laborers,  the 

Government  has  no  righl  to  come  in  and  claim  the  fruit-  of 
that  kind  of  wrongdoing. 

Mr.  Justice  IIoi.mks:  Ju.-tice  Lurton  has  put  to  you,  with 
reference  to  that  contention,  the  difficulty  thai  was  in  my 
mind :   Thai  is  to  say,  leaving  on  one  side  for  the  purp 
the  question  the  contention  you  are  just  making,  if  ;i  person 
in  confidential  relations  with  hi-  principal  should  knowinj 
derive  a  secret  profit  from  thai   transaction,  would  it  he  an 
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answer,  if  he  was  pursued  by  the  principal  for  that  profit, 
that  the  contract  was  perfectly  fair  as  between  the  principal 
and  the  other  party? 

Mr.  Foraker:  No;  certainly  not.  I  would  not  think  so. 
At  the  same  time,  I  do  not  see  how  the  Government  could 
recover  unless  it  could  show  that  it  had  suffered  some  damage. 
But  I  waive  that,  because  it  is  not  necessary  for  me  to  rely 
upon  any  such  contention. 

Mr.  Justice  Day:  Your  proposition  is  that  there  is  no  testi- 
mony to  show  that  Carter  knowingly  received  it? 

Mr.  Foraker:  Yes;  that  is  what  I  am  coming  to  right 
now — that  the  money  that  Carter  received  he  got  from  West- 
cott.  Carter  had  no  relations  whatever,  as  the  testimony 
conclusively  shows,  with  these  contractors,  except  only  such 
as  were  legal  and  proper  in  connection  with  the  enforcement 
and  the  performance  of  that  contract. 

Westcott,  it  turns  out,  was  in  all  probability  a  partner.  The 
Circuit  Court  found  that  he  was  a  partner.  Yesterday 
Captain  Carter  was  criticised  because  he  had  not,  in  his 
answer  in  this  case,  set  up  that  he  was  a  partner.  Until  after 
this  suit  was  brought  and  testimony  was  taken,  Captain 
Carter  never  dreamed  that  Mr.  Westcott  was  a  partner  in  this 
matter.  lie  had  nothing  whatever  to  do  with  anything  that 
Mr.  Westcott  had  to  do  with,  in  connection  with  the  contract, 
and  knew  nothing  about.  When  I  make  that  statement  I 
recognize  that  I  have,  possibly,  a  rather  troublesome  under- 
taking on  my  hands  to  make  clear  to  the  court;  but  I  have 
confidence  that  I  can. 

I  want  first  to  call  your  attention  to  Mr.  Westcott,  and 
what  the  court  said  about  him.  It  was  said  yesterday  that 
he  was  a  man  seventy-six  years  old  at  this  time,  and  that 
that  was  an  indication  that  he  would  not  become  a  partner; 
that  he  had  retired  from  business. 

Mr.  Justice  Harlan  :  What,  was  his  business? 

Mr.  Foraker:  He  seems  to  have  been  a  confidential  man 
for  Mr.  Vanderbilt,  in  the  New  York  Central  Railroad,  for 


a  great  many  years  before  this  transaction.  He  founded  the 
Westcott  Express  Company,  which  was  a  very  successful 
enterprise.  It  was  said  yesterday  that  he  was  sev<  nty-six 
years  old  at  this  time,  [nstead  of  that,  he  was  sixty-two  year- 
did,  according  to  what  the  record  shows.  It  was  also  said 
that  when  he  died  his  estate  amounted  to  only  s  I5u, ()()().  | 
believe.  That  was  the  statemenl  made  by  counsel  i'<>r  the 
Government — $450,000.  Counsel  should  have  added  that 
the  testimony  of  his  attorney,  Mr.  Hamilton,  show-  that  he 
gave  away  before  hi-  death  several  hundred  thousand  dollars 
t<>  his  wife,  and  gave  large  sum-  of  money  to  hi-  son,  and 
turned  over  to  his  son  this  Westcotl  Express  Company.  S 
that  there  is  oo  question  bul  what,  from  the  testimony,  lie 
was.  as  the  Circuit  Court  here  found,  a  very  wealthy  man. 
At  page  153  of  my  main  brief  the  Circuit  Court  says: 

"It  is  shown  that  Westcott  was  a  very  wealthy  man. 
and  a  very  active  business  man  prior  to  hi.-  retirement 
some  time  prior  to  1897." 

He  had  not  retired  until  after  this. 

'That  he  had  given  one  of  his  daughter-  S70.000, 
and  that  Mrs.  Carter  was  a  favorite  with  him." 

Now  I  come  to  these  financial  transaction.-: 
Captain  Carter  married  the  daughter  of  Mr.  Westcott  in 
the  latter  part  of  1890.     In  1891  Mr.  Westcott  advanced  to 
Mrs.  Carter,  as  Carter  testifies  (and  I   will  call  attention  t<> 
the  testimony  which  supports  that.   I  think,  conclusivel; 
$50,000.     Then,  in  December,  L892,  Mrs.  Carter  died.     He 
laid  given  her,  at  the  time  of  her  death,  *  50,000.     Hut.  as 
the  Circuit  Court  there  said,  he  had  another  married  daugh- 
ter, Mrs.   Conque.-t,   to  whom   he  had   given    s7o,000.     § 
under  all  the  circumstances,  I  submit  that  there  was  nothing 
to  be  defended  in  that  transaction. 

1  want  to  call  attention  to  these  financial  transactions  to 
show  this:  That  Westcott  was  either  acting  for  Carter,  as  the 
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Government  charged  that  he  was,  or  he  was  a  partner,  as  the 
Circuit  Court  found  that  he  was.  Carter  says  he  had  no 
knowledge  whatever  of  the  fact  that  his  father-in-law  was 
interested  in  any  way  in  this  contract  until  after  all  this 
trouble  came,  and  certain  things  became  public.  If  he  was 
a  partner,  he  had  a  right  to  be  a  partner.  He  had  a  right 
to  be  a  partner  either  openly  or  secretly.  It  would  not 
change  the  legal  aspects  of  any  of  these  transactions  if  he 
was  shown  to  be  the  one  or  the  other.  It  would  necessitate 
more  care,  perhaps,  on  the  part  of  Captain  Carter,  if  his 
father-in-law  was  a  partner  or  interested  in  any  way,  in 
showing  that  he  nevertheless  scrupulously  and  conscien- 
tiously did  his  duty  as  the  engineer  officer  in  charge.  But 
if  he  proved  that  fact,  as  he  has  done  here  (for  the  work  is 
shown  to  be  everything  that  it  was  stipulated  to  be),  he 
would  be  protected  as  much  with  his  father-in-law  interested 
as  a  partner  as  if  somebody  else  had  been. 

It  needs  no  argument  to  show  that  he  had  to  be  one  or  the 
other.  The  Circuit  Court  found  he  was  a  partner.  The 
Circuit  Court  of  Appeals  said  they  did  not  find  it  necessary 
to  pass  on  that  question.  If  they  had  passed  on  it,  I  have 
no  doubt  they  would  have  found  as  the  Circuit  Court  did; 
because  the  testimony  shows  conclusively,  to  my  mind,  that 
Carter  had  no  knowledge  whatever  that  Westcott  was  inter- 
ested, and  therefore  could  not  have  been  acting  for  him. 

The  first  thing  I  call  attention  to  is  a  diary  entry  found  at 
page  9031  of  the  record.  I  should  say,  before  commencing 
to  read  this,  that  Captain  Carter  kept  a  diary  in  which  every 
dollar  of  money  was  carefully  noted  at  the  time  when  he 
received  it — every  dollar  that  came  to  him  from  Westcott. 
and  the  cause  for  which  it  was  paid  to  him.  And  Messrs. 
Nelson  and  McPherson,  two  expert  accountants  who  testified 
in  this  case,  after  a  careful  examination  of  the  accounts  of 
the  Government's  accountant  and  all  the  books  and  checks 
and  papers  of  every  kind  and  all  the  bank  accounts,  testified 
that  Carter's  diary  and  memoranda  were  absolutely  accurate 
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all  the  way  through,  and  that  the  entire  record  sustained 
them. 
This  entry  is  for  Saturday,  October  24,  189]  : 

"Ther.  Cool.  Saturday,  24.  Wea.  Fair. 

"At  Orange.  Said  goodbye  to  family.  Ordered  5 
P.  C.  &  I.  bonds.  Left  midnight  for  Atlanta  with 
Marguerite  because  no  stateroom  elsewhere.  Took  50 
M  which  W  gave  to  M.,  45  her  trunk,  and  5  to  Sav." 

That  was  made,  if  your  Honors  please,  in  1891,  at  the  very 
beginning  of  his  relations  with  Westcott,  and  the  subsequent 
testimony  and  diary  entries  show  thai  after  Mrs.  Carter  died. 
Captain  Carter  turned  all  this  money  back  to  Mr.  Westcott 
in  so  far  as  he  could  turn  it  back.  It  was  all  Locked  up 
already  in  Mr.  AVestcott's  vault,  perhaps,  or  safety-depo-it 
box,  I  believe.  At  any  rate.  Westcott  took  possession  of  it. 
and  then,  from  time  to  time,  paid  it  all  over  to  Carter,  the 
last  payment  being  made  on  the  'id  day  of  May,  1893.  in 
the  shape  of  a  check  for  $489  and  some  cents,  which  the 
expert  accountant.-  work  out  and  say  is  the  exact  amount 
of  $50,000  that  should  have  come  to  him  from  his  wit'"-: 
estate.  That  is  the  first  money  which  he  had  in  addition  to 
his  salary. 

At  page  154  of  my  main  brief,  commencing  at  that  place. 
I  take  up  the  financial  transactions  year  by  year,  and  they 
are  of  such  a  character  as  to  show,  1  think,  conclusively  that 
all  his  entries  are  genuine,  and  that  he  had  no  control  o\.  r 
and  no  interest  in  any  money  that  Mi-.  Westcotl  received 
from  these  people. 

Ed  1891  he  got  that  $50,000  paid  to  hi-  wife. 

Mr.  Justice  McKenna:  What  page  of  your  brief  did  von 
refer  to.  please? 

Mr.  Foraker:  Page  L54.  Now  take  L892.  During  this 
year  L892  there  was  advanced  to  him.  ;i-  hi-  diary  entries 
-how.  $2,500.  That  was  advanced  to  him  od  dune  8,  L892, 
to  enable  him  to  give  an  entertainment  at  West  Point  to 
some  naval  officers  who  were  to  be  there.    Subsequently  the 


36 

ships  of  the  navy  were  not  allowed  to  go  there,  and  the 
entertainment  was  not  given,  but  it  was  given  for  that  pur- 
pose, as  the  diary  entry  shows.  At  this  time,  bear  in  mind. 
there  was  no  controversy  whatever  over  anything. 

Then  we  come  to  1893.  Yesterday  our  attention  was 
called  to  the  Government's  exhibit  ''Division  9,"  as  it  is 
called,  and  it  was  pointed  out  with  a  great  deal  of  confidence 
as  evidence  of  guilt  that  Carter  had  received  $565  on  a  check 
that  was  drawn  payable  to  Westcott  or  Carter — drawn  in  the 
alternative — and  that  that  was  out  of  money  that  had,  ac- 
cording to  the  statement  on  the  other  side,  come  from  these 
contractors. 

The  fact  about  that  is  all  set  out  in  the  record.  Captain 
Carter  himself  shows  it  in  his  diary.  Mr.  Westcott  was  at 
that  time  at  Richfield  Springs.  He  asked  Carter  to  go  to 
his  brokers,  saying  that  he  had  money  on  account  there, 
and  asked  him  to  have  them  buy  for  him  certain  bonds 
which  are  specified  in  the  record.  He  did  so.  There  was 
a  balance  of  $565  which  they  owed  to  Westcott,  and  they 
drew  the  check  to  Westcott  or  to  Carter,  and  Westcott  turned 
it  over  to  Carter  and  charged  him  with  it  in  his  account  and 
Carter  charged  himself  with  it  in  his  account,  and  that  makes 
up  a  part  (and  I  want  the  court  to  get  this  clearly  in  mind) 
of  $6,515  that  was  paid  to  Carter  during  that  year.  1893 
Then  another  item  is  $250,  part  payment  on  account  of  a 
portrait  of  Mrs.  Carter,  and  there  is  another  item  of  $1,250, 
making  $1,500  all  told  paid  on  a  portrait  of  Mrs.  Carter. 
The  other  principal  item  is  $3,400  on  account  of  some  tow- 
boat  stock  in  a  company  at  Savannah  that  Mrs.  Carter  had 
previously  bought.  That  is  the  total  advancement,  or  pay- 
ment, or  gift,  or  whatever  you  may  see  fit  to  call  it.  made 
by  Westcott  to  his  son-in-law  during  that  year  1893. 

Now  turn  back  to  page  20  of  my  brief,  and  yon  will  find 
there  a  table  which  is  set  forth  in  the  bill  of  complaint  as 
evidencing  the  amounts  that  were  from  time  to  time  dis- 
tributed to  Westcott  out  of  this  "division  by  thirds"  that  we 
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heard  about  yesterday.  And  it  will  be  found  by  reference 
to  that  that  up  to  December  I.  L893,  for  that  year,  ending 
at  that  date  when  the  last  payment  was  made  Westcott  re- 
ceived in  this  way  $205,418.15.  Does  it  need  any  argument 
to  -how  that  if  Westcott  was  receiving  two  hundred  and  five 
thousand  and  odd  dollars  for  Carter,  a-  Carter's  representa- 
tive, and  necessarily  with  Carter".-  full  knowledge  if  he  was 
his  representative,  he  would  not  dole  out  to  him,  in  payment 
on  his  wife's  portrait,  $1,50<>  and  in  the  way  i  have  indi- 
cated, a  total  of  $6,515? 

It  seems  to  me  that  the  mere  statement  of  the.se  figures 
is  enough.  So  you  will  find,  if  you  look  at  the  next  year, 
that  ne  paid  Cartel-  all  told  (the  cnary  entries  -how  what  the 
amount-  were  that  made  up  the  aggregate)  $10^000;  and 
.luring  that  same  year  Westcott  received  ^o^OOO  from  thi 
people,  according  to  this  testimony  and  the  charge  of  the 
complainant. 

And  so  Ave  go  all  the  way  through — I  do  not  want  to  be 
too  tedious  about  it — until  we  come  to  what  seems  to  me  to 
be  an  absolutely  conclu-ive  demonstration  thai  Carter  could 
nol  have  been  interested  with  Westcott,  and  that  he  could 
not  have  had  any  knowledge  that  Westcotl  was  getting  this 
money. 

At  the  beginning  of  L895  Westcott  concluded  that  h< 
would  g<>  abroad.  He  had  a  daughter,  this  -ami-'  Mr-.  Con- 
quest, who  had  gone  abroad  and  had  become  ill.  She  had 
pulmonary  trouble.  1  believe,  lb-  went  abroad,  taking  Mrs. 
Westcott  with  him.  intending  to  remain  there  and  take  care 
of  his  daughter,  lie  left  expecting  to  be  ^mc  a  year  or  two 
years,  or  whatever  indefinite  time  ii  might  be  necessary  for 
him  to  remain  abroad  on  account  of  hi-  daughter.  In  view 
of  hi-  advancing   ;  and   the  uncertainty  of  life  any- 

how, he  concluded,  after  talking  it  all  over  with  Carter  and 
hi-  wife,  that  they  would  give  to  Carter  a  Christmas  gift, 
a-  they  called  it.  of  a  piece  of  property  that  Westcott  had 
bought  and  paid  for  with  his  own  money.     lie  -ay-  BO  in  hi.- 
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testimony,  if  I  can  refer  to  that;  and  nobody  claims  that 
it  was  bought  with  any  other  money  than  his  own,  derived 
from  other  sources.  That  property  was  known  as  the  Eighth 
Avenue  property.  He  had  paid  thirty-nine  thousand  and 
some  odd  dollars  for  it.  Thev  made  a  deed  to  Carter  and 
delivered  it  to  him  in  the  January  following,  immediately 
after  the  holidays;  and  shortly  after  that  Westcott  went 
abroad.  But  before  going  he  gave  Carter  a  power  of  attor- 
ney to  act  for  him,  turning  over  to  him  the  entire  manage- 
ment and  control  of  his  property;,  to  invest  and  reinvest 
whatever  property  he  might  find  it  necessary  to  invest  or 
reinvest,  and  to  manage  his  real  estate,  and  to  make  con- 
veyances^— an  absolute,  unqualified  power  of  attorney,  the 
very  highest  possible  evidence  of  his  entire  confidence  in  his 
integrity  as  a  man;  something  Mr.  Westcott  certainly  would 
not  have  done  if  he  had  had  any  knowledge  that  he  was  a 
crook  such  as  it  has  been  charged  that  he  was.  He  gave  him 
that  piece  of  property,  the  Eighth  Avenue  property. 

Time  passed.  Mr.  Westcott  was  gone  about  sixteen 
months.  During  that  period  this  work  at  Savannah  harbor 
was  finished.  It  was  finished  practically  in  July  of  that  year, 
1895,  three  or  four  months  after  Westcott  left  and  nearly  a 
year  before  Westcott  returned.  It  was  said  here  yesterday 
that  there  were  divisions  by  thirds  going  on  during  that 
time.  There  is  no  proof  whatever  of  any  division  by  thirds 
during  that  period.  Captain  Carter  never  received  a  dollar 
from  anybody,  except  from  Westcott's  estate  which  he  was 
handling  during  all  that  period,  and  neither  did  Westcott 
during  that  period. 

1897  came;  and  Mr.  Carter,  after  he  had  completed  this 
work,  was  called  to  Washington  by  President  McKinley. 
He  was  voluntarily  tendered  by  him  the  position  of  military 
attache  at  the  Court  of  St.  James.  He  asked  to  be  relieved 
so  that  he  might  accept  that  position.  Later  President  Mc- 
Kinley also  appointed  him  a  member  of  the  Nicaragua  Canal 
Commission.     He  asked  to  be  relieved  on  account  of  this 
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dill'erent  service  which  he  wanted  to  enter  upon.  Before 
going,  however,  he  desired  to  make  an  investment.  Mr. 
Westcott  had  a  piece  of  property  in  Orange,  New  Jersey,  thai 
he  thought  was  very  valuable  and  very  promising.  tie 
offered  to  sell  to  Carter  a  one-half  interest  in  it  for  $63,000; 
and  Carter  bought  it  and  paid  him  $63,000,  using  what  bad 
come  to  him  from  his  wife's  estate,  and  all  these  other  sums 
that  had  come  in  the  meanwhile,  to  winch  1  have  been  re- 
ferring; and  he  paid  him  to  the  Last  dollar,  using  practically 
every  dollar  he  had.  At  that  time,  if  Westcott  had  been 
acting  as  Carter's  agent,  he  would  have  bad  in  his  own 
hands,  according  to  this  record,  more  than  $500,000  of 
Carter's  money.  It  seems  to  me  it  is  absolutely  ridiculous 
to  claim  that  Carter  would  pay,  out  of  money  that  he  bad  in 
his  own  possession,  that  bad  come  to  him  from  his  wife  and 
in  the  ways  shown,  the  sum  of  $63,000  for  that  pi 
property,  if  he  knew  that  Westcott  had  $500,000  of  his 
money  in  his  hands  at  that  time;  and  if  Westcotl  bad  been 
acting  for  Carter,  Carter  must  have  known  it.  The  mere 
fact  that  Carter  paid  for  that  property  indicates  that  he  did 
not  know  any  such  thing,  jusl  as  he  say-. 

Carter  had  scarcely  gotten  away  from  Savannah  before  bis 
successor,  Captain  Gillette,  commenced  to  make  trouble;  and 
it  got  into  the  newspapers  that  a  great  crookedness  had  been 
practiced  at  Savannah.  And  if  your  honors  could  look 
back  in  the  record  and  see  the  kind  of  charges  that  were 
made  at  that  time,  you  would  see  that  tiny  were  to  the 
effect  that  there  had  been  an  extravagant  amount  of  brush 
ftiattresses  used,  and  that  it  was  cheaper  than  the  single 
mattresses  to  use  them  in  multiple,  and  that  there  were  enor- 
mous profits  made,  all  shared  with  Carter:  and  charges  were 
made  to  the  War  Department  of  that  character.  As  a  result 
of  it,  there  was  a  board  of  inquiry  ordered.  Carter  knew 
nothing  about  this  until  he  arrived  in  New  York  on  his  way 
home.  He  had  gone  over  to  London  and  made  some  ar- 
rangements about  continuing  there,  and  then  came  homi 
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close  up  some  matters.  He  learned  of  the  charges  when  he 
returned.  Immediately  he  found  himself  involved  in  all 
this  litigation  that  has  since  arisen.  First,  there  was  the 
board  of  inquiry  in  session,  convened  in  a  very  short  time 
after  he  arrived.  He  needed  the  assistance  of  counsel,  and 
saw  that  he  was  going  to  be  subjected  to  other  expenses,  and 
he  did  not  have  any  money  with  which  to  hire  a  lawyer  and 
pay  him  a  retainer ;  he  then  went  to  his  father-in-law  and  said 
to  him :  "I  bought  from  you  the  Orange  property.  I  paid  you 
$63,000  for  it.  Now  this  trouble  has  come  upon  me ;  I  must 
have  a  lawyer;  and  I  should  like  to  sell  that  property  back 
to  you  for  $63,000.  I  need  the  money."  And  Westcott 
agreed  to  buy  it  back.  Does  anybody  imagine  that  if  Carter 
had  known  that  Westcott  had  $500,000  of  his  money  in  his 
hands,  he  would  have  gone  to  him  with  any  such  request  as 
that?  He  would  simply  have  demanded  such  help  as  he 
needed  and  Westcott  would  not  have  dared  to  refuse,  West- 
cott agreed  to  buy  it  back;  but,  now,  see  the  man:  He  said. 
"I  will  buy  it  back;  but  if  I  buy  it  back,  I  want  you  to  give 
back  to  me  the  Eighth  Avenue  property  that  I  gave  you  two 
years  ago."  And  Carter,  in  his  extremity,  said:  "Very  well : 
I  will  do  it,"  and  did  it. 

Does  anybody  imagine  that,  Westcott  would  have  asked 
a  return  of  that  property  if  he  had  regarded  it  as  otherwise 
than  a  gift?  And  does  anybody  imagine  that  Carter  would 
have  complied,  and  would  have  conveyed  back  to  him 
$39,000  worth  of  property  (that  was  the  value  of  the  Eighth 
Avenue  property)  without  any  additional  consideration  ex- 
cept the  $63,000  that  AVestcott  was  paying  him  back  for 
the  Orange  property,  that  he  had  paid  Westcott? 

Transactions  of  that  kind,  it  seems  to  me.  speak  louder 
than  the  language  of  any  witness  can  speak.  And  this  record 
is  full  of  such  transactions.  Let  me  see  if  T  have  time  fur 
any  other. 

The  point  I  want  to  make  about  all  this  is  that  these 
transactions  are  utterly  inconsistent  with  the  idea  that  West- 
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cott  was  acting  for  Carter,  but  entirely  consistent  with  the 
idea  that  Westcotl  was  aoting  for  himself,  because  he  di 
with  tlii-  property  as  his  own.     It  was  said  ln-iv  yesterday 
that  all  these  bonds  that  Westcotl  got  found  their  waj 
Carter's  possession;  and  that  the  coupons  went  immedial 
to  Carter'-  possession.     If  your  Honors  |  .  while  I  do 

not  want  to  say  there  is  no  truth  in  that  statement,  there 
is  no  truth  in  the  statement  in  the  sense  in  which  it  is  made. 
After  these  first  bonds  were  purchased.  Carter,  ai  Westcott's 
direction,  did  collect  some  coupons.     But   the  diary  shows, 
and  the  account  between  them  .-how-,  that  Carter  charged 
himself  with  every  one  of  them,  and  that  he  paid  back  to 
Westcott,  after  advancing  certain  moneys  that  he  paid  • 
for  his  benefit,  the  sum  of  $200,  which  settled  the  ace. 
exactly  between  them.     So  they   were  t rented   all  the  way 
through  as  Westcott's  coupons  and  not  as  Cartel'-  coupons. 
Carter  never  got  any  coupons  except   those  until,  in    1"' 
when  he  was  paid  by  Westcott  some  of  these  coupons.     But 
they  were  all  paid  to  him  as  Westcott's,  and  he  was  charged 
with   them,   and   took  them   without   imagining  that    th< 
was  any  objection  to  his  taking  thorn  or  any  impropriety  in 
taking  them.     At  that  time  he  had  no  idea  whatever  that 
Mr.  Westcott  was  interested  in  these  contracts. 

Next  we  come  to  what  is.  I  think,  still  more  conclusive 
evidence  that  Carter  we-  perfectly  innocent  about  the  matter. 
In  October,  L897,  after  Carter  got  back  from  London  and 
after  these  transactions  with  Westcott,  the  court  of  inquiry 
was  in  session  in  New   York,  and  the  newspapers  <  lied 

every  day   with   sensational   accounts  of  the   investigation. 
Carter  was  on  trial;  he  was  b  I  with  this  and  that 

and  the  other  thing,  with  defrauding  the  Government,  and 
with  getting  a  share  of  large  profits  thai  had  been  reali 
on  these  contract-.    Mr.  Westcott,  under  these  circumstam 
after  bavin-  complied  with  his  request  about  the  real 
came  to  Carter  and  said  to  him.  repeating  what  he  had 
peatedly  said  to  him  before    (I  should   have  Her 
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that  shortly  after  Mrs.  Carter's  death  Westcott  said  to  Carter 
that  he  wanted  him  to  remain  single  and  live  with  him,  and 
help  take  care  of  him  through  his  life,  and  he  would  give  to 
him  his  deceased  wife's  share  of  his  estate,  and  he  would 
advance  it  to  him  in  time.  That  would  amount  to  some  five 
or  six  hundred  thousand  dollars) . 

Mr.  Justice  Lurtox:  How  is  that  proven,  Judge  Foraker? 

Mr.  Foraker:  It  is  proven  by  Carter,  and  it  is  not  con- 
tradicted by  anybody  at  all.  It  is  not  proven,  so  far  as  I 
know,  by  anybody  else.  It  is  one  of  those  things  that  per- 
haps nobody  else  would  know  about.  At  any  rate,  that  is 
proven  in  the  case  in  that  way,  and  the  circumstances  are 
such  as  to  make  reasonable  the  idea  and  to  make  reasonable 
the  expectation  that  Captain  Carter  had  in  consequence  of  it. 

So,  when  these  troubles  arose.  Westcott  said  to  Carter:  "I 
have  made  up  my  mind  that  I  am  going  to  Europe,  and 
before  I  go  I  should  like  to  advance  to  you  your  wife's  share 
of  my  estate,  whatever  it  may  be,"  and  he  asked  him  to  em- 
ploy a  lawyer  to  help  him,  and  to  have  his  lawyer  meet  Mr. 
Stimson,  whom  he  had  employed  in  regard  to  the  matter, 
in  his  law  office  and  let  them  lix  up  the  necessary  papers 
and  transfer  it,  so  that  if  there  was  any  trouble  in  the  family 
over  such  an  advancement  it  might  be  known  to  the  attor- 
neys and  be  taken  care  of  by  them. 

They  met  there  as  Mr.  Westcott  requested,  and  there  Mr. 
Westcott  brought  and  delivered  to  Carter,  in  the  presence  of 
Mr.  Stimson,  Mr.  Rose  (who  was  Carter's  attorney),  ami 
others,  perhaps,  a  long  list  of  securities,  amounting  to 
$288,000,  stocks  and  bonds.  Carter  receipted  for  them. 
Whatever  else  may  have  been  said  about  Captain  Carter, 
nobody  has  ever  said  that  he  lacked  common  sense.  Can 
anybody  imagine  that  with  a  court  of  inquiry  sitting  only 
two  or  three  squares  away,  and  the  papers  full  every  day  of 
sensational  charges  of  fraud  and  corruption  on  his  part,  he 
would  accept  from  his  father-in-law  or  anybody  else  a  large 
sum  of  money,  give  a  written  receipt  for  it,  if  he  had  the 
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slightesi  idea  thai  it  had  nun.'  from  thai  source?     Ii  3eems 
to  me  the  mere  statement  of  it  should  be  enough. 

So  thai   my  contention  is   (for  there  is  another  poinl    I 
want  to  talk  about  for  a  moment  before  my  time  expin 
that,  in  the  first  place,  the  Government  suffered  qo  dama^ 
In   the  second   place,   there   were  excessive   profits,   but   on 
account  of  peonage  labor,  over  which  Captain  Carter  had  no 
control  whatever.     And  I  mention  that  oecause  the  Circuit 
Court  <if  Appeals  said  that  when  he  discovered  that  there 
were  large  profits  being  made  he  ought   to  have  required 
the  contractors  to  modify  the  terms  of  the  contract  and  take 
a  less  price.     I  submit  that  Carter,  as  the  engineer  officer  in 
charge,  had  no  power  to  require  the  contractors  to  modify 
their  contract  or  the  terms  of  their  contract,  and  particularly 
not  when  Carter  i^  not  shown  to  have  had  knowledge  of  the 
fact.     There  is  not  ;i  word  of  testimony  to  -how  thiit  he  had 
any  knowledge  that  peonage  prices  were  being  paid  to  labor, 
or  that  any  excessive  or  unusual  profit-  were  being  realized. 
If.  therefore,  the  Government  has  not  suffered  damage,  in 
the  absence  of  knowledge  on  Carter's  part  that  Westcott  was 
.1  partner,  and  in  the  absence  of  knowledge  on  his  part  thai 
money  was  paid  to  Carter  thai  Westcott   had  received  from 
these  contract-,  and  without  proof  of  his  knowledge  of  any 
matters  of  that  kind  having  transpired,  there  is  no  ground 
of  recovery. 

Now.  as  to  Westcott's  relation.  If  he  was  a  partner,  that, 
it  seems  to  me,  is  again  the  end  of  the  whole  mutter.  The 
court  below  found  that  he  was  a  partner,  and  I  do  nol  under- 
stand how  anybody  can  find  thai  he  was  not  a  partner  in 
view  of  the  way  he  handled  the  property  and  deall  with  it. 
absolutely  ignoring  Carter  with  respect  to  it  throughout. 

Mr.  Justice  ETablan:   Bad  Westcott  been  ei  in  any 

business  like  this  before? 

Mr.  Foraker:  Yes,  sir;  he  had  been,  as  I  understand,  a 
contractor  in  some  other  mutter.-. 
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Mr.  Erwin  :  There  is  no  evidence  in  the  record  of  it,  your 
Honor,  if  he  was. 

Mr.  Foraker:  I  think  there  is  some  evidence.  The  Cir- 
cuit Court  found  that  he  was,  if  your  Honors  please ;  and  I 
remember  it  distinctly.  I  did  not  think  of  being  asked  about 
that.  I  think  he  testified  that  he  was  consulted  by  them  in 
respect  to  some  railroad  contracts. 

Mr.  Justice  Lurton:  You  say  Mr.  Westcott  testified?  Is 
Mr.  Westcott's  testimony  in  the  record? 

Mr.  Foraker:  Mr.  Westcott's  testimony  is  not  in  the 
record  at  all ;  but  yesterday  it  was  commented  on 

Mr.  Justice  Day:  In  what  year  did  he  die? 

Mr.  Foraker:  In  July,  1901. 

Mr.  Justice  Day:  Before  these  proceedings  were  begun? 

Mr.  Foraker:  Before  these  suits  were  brought, 

Mr.  Justice  Day:  You  had  no  testimony  from  him,  stipu- 
lated in  or  otherwise? 

Mr.  Foraker  :  No ;  nothing  at  all. 

Mr.  Erwin  :  I  should  like  to  state  that  it  is  in  the  record, 
and  it  is  offered  there  for  the  purpose  of  notice,  as  I  stated 
yesterday,  and  is  there  for  that  purpose. 

Mr.  Justice  Lurton:  What  was  the  date  of  the  court  mar- 
tial proceeding? 

Mr.  Foraker:  That  was  in  1898. 

Mr.  Justice  Lurton  :  Mr.  Westcott  was  dead,  then,  when 
the  court  martial  occurred? 

Mr.  Foraker:  No;  he  was  alive.  But  courts-martial  had 
at  that  time  no  power  to  subpoena  civilian  witnesses,  or  to 
enforce  the  production  of  books  and  papers. 

Mr.  Justice  Lurton:  He  did  not  testify  there,  then? 

Mr.  Foraker  :  He  did  not  testify  there, 

Mr.  Justice  Day:  What  do  you  mean,  Mr.  Attorney  Gen- 
eral, by  saying  that  his  testimony  is  offered  in  the  record? 
Where  was  that  testimony  given? 

Mr.  Erwin  :  It  was  taken  on  the  removal  proceedings  be- 
fore Commissioner  Shields  in  New  York,  to  remove  the  con- 
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tractors,  Greene  and  Gaynor,  to  Georgia  for  trial.  At  thai 
trial  th<'  uncle  and  brother.-  bad  notice  of  Westcott's  testi- 
mony denying  that  he  gave  these  gifts.  The  brother  and 
the  uncle  are  claiming  salaries  on  these  very  funds  that  West- 
coti  testified  about  1  will  just  stop  there  l>\  saying  that  we 
offered  that  testimony  to  show  notice  to  the  brother  and 
uncle,  that  they  knew  thai  Carter's  claim  that  WestCOtt  had 
given  these  things  to  him  was  controverted  by  the  Govern- 
ment. 

Mr.  Justice  Day:  That  was  accepted  by  the  court  below. 
was  it? 

Mr.  Erwin:  The  court  admitted  it.  for  the  purpose  of 
notice  only  :  not  to  prove  the  substantive  fact. 

Mr.  Justice  McKenna:  Mr.  Foraker,  yon  say  that  the 
court-martial  could  not  enforce  the  attendance  of  witnesses? 

Mr.  Foraker:  Civilian  witnesses. 

Mr.  Justice  McKenna:  Would  no1  the  testimony  of 
civilian  witnesses  have  been  received  on  the  part  of  Captain 
I  Jarter  if  offered? 

Mr.  Foraker:  Yes;  1  suppose  so.  The  testimony  -hows 
that  he  tried  to  prevail  on  Mr.  Westcott  to  testify,  but  Mr. 
Westcott  would  not  go  and  testify.  He  could  Dot  compel 
Mr.  Westcott  to  go.  Mr.  Westcotl  gave  as  the  reason  that 
he  did  not  want  to  be  subjected  to  an  examination  in  which 
he  might  be  compelled  to  disclose  private  transactions  that 
he  had  had.  he  said,  with  the  Yanderbilts. 

Mr.  Justice  Harlan:  You  say  there  was  a  law  then  thai  a 
court    martial    could    qoI    compel    civilians    to    appear   and 

testify? 

Mr.  Foraker:   It  could  not  compel  a  civilian  to  appear  at 

that  time,  and  could  not  compel  the  production  of  1 ks 

and  papers,     [f  your  Honors  will  do  me  the  honor  to  i 
my  main  brief,  you  will  find  that  1  have  gone  fully  into  thai 
matter. 

The  Circuit  Court  found,  with  reference  to  Westcott  (I  do 
not  want  to  read  all  of  it),  that  he  was — 
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"A  retired  contractor  of  considerable  wealth,  now 
deceased,  who  was,  in  his  lifetime,  familiar  with  large 
transactions,  from  which  Carter  claims  to  have  re- 
ceived the  properties  in  suit." 

I  simply  read  that  in  answer  to  the  statement  of  the  solic- 
itor for  the  Government  that  there  is  no  testimony  in  the 
record  to  show  that  he  was  a  contractor. 

Mr.  Erwin  :  I  still  say  that. 

Mr.  Foraker:  Well,  that  may  be.  The  Court  found  it, 
however.  And  I  submit  that  I  may  be  pardoned  for  relying 
upon  the  findings  of  the  Court  that  there  was  some  testimony 
somewhere  on  which  it  was  based. 

I  have  not  time,  in  the  very  few  minutes  left  me,  to  take 
up  for  review  the  accounts  filed  in  this  case  by  the  Govern- 
ment accountant,  Mr.  Edward  I.  Johnson;  but  I  have  dealt 
fully  and  in  detail  with  those  accounts  in  my  brief.  I  have 
shown  there  that  as  to  numerous  items  they  are  absolutely 
unreliable.  The  Circuit  Court  found  that  although  there 
was  much  in  these  accounts  that  was  true,  yet  there  were 
numerous  instances  of  "forced  balances  and  strained  conclu- 
sions."    That  is  the  exact  language  of  the  Circuit  Court, 

Mr.  Justice  Holmes:  What  accounts  are  those  you  are 
now  speaking  of? 

Mr.  Foraker:  The  Government's  accountant,  Mr.  Ed- 
ard  I.  Johnson,  examined  these  banks,  and  he  made  up  all 
these  statements. 

Mr.  Justice  Holmes:  They  are  submitted  as  the  result  of 
his  labors? 

Mr.  Foraker  :  Yes.  I  want  to  say  right  there  that  there 
is  no  proof  in  this  case  as  to  what  the  profits  were,  except 
only  as  it  is  deduced  from  coincidences  in  bank  accounts,  as 
was  explained  yesterday.  He  examined  the  bank  account 
of  Greene  &  Gaynor,  and  he  found  that  certain  amounts 
were  paid  out ;  and  then  he  found  that  about  that  time,  the 
same  day  or  perhaps  days  or  weeks  later,  there  was  some- 
thing approximating  it  in  amount  in  Westcott's  account  or 
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in  his  brokers'  account,  or  some  other  place;  and  putting  the 
two  together,  he  makes  out  this  theory  that  there  was  a  divis- 
ion by  thirds,  and  that  the  profits  were  Large,  and  that  ulti- 
mately all  this  property  thai  they  are  oo\*  seeking  to  recover 
came  from  that  source. 

As  showing  the  treacherous  character  of  thai   testimony, 
lei  in>'  invite  the  court's  attention  to  the  firsl  item  that  it  is 
charged  in  the  bill  Carter  got  corruptly     ^  1 6,000  from  the 
contracts  of  1N01.     1  have  dealt  with  this  fully  in  my  bri 
I  will  read  what  the  Circuit  Court  said  about  it: 

"A1  these  particular  dates" — 

The  dates  when  this  -$10,000  was  paid— 

"Greene  &  Gaynor  had  no  Government  contr 
on   hand,   and   there   is   no   reasonable   theory   upon 
which   these   payments  can   be  held   to  have  grown 
out  of  the  contracts  in  question.    They  and  one  Hi 
man    were   then    partners    in    the   construction    of   a 
railroad.      Nothing  appears   in   the   record  the 

coincidences  of  the  amounts  and  dati  s  -aid  upon 

which  to  make  a  finding  against  defendant  as  to  these 
items.  Tin  coincidi  rices  ere  somewhat  r<  markable 
although  not  exact  m  hit  one  instance.  They  are 
suspicious  1  ut  neither  in  or  of  themselves  aor  in  the 
light  of  subsequent  transactions  between  the  parties 
ran  it  be  -aid  that  they  in  any  way  affecl  the  Govern- 
ment. Therefore  complainant's  prayer  as  to  them  i- 
denied  both  in  regard  to  the  sources  from  which  they 
were  procured  and  as  to  the  title  to  the  securities  in 
which  they  have  been  invested." 

And  one  after  another  of  the  items  charged   is  dis] 
of  in  the  -.one  way  in  the  brief,  if  your  Honors  will  take 
the  trouble  to  read  it.  showing  thai  the  statemenl  which  he 
makes,  upon  which  this  suil    -  |      licated,  is  misleadii 
in  many  respects  absolutely  fa  false  that  it  could 

have  been  made  excepl   maliciously  and   purposely,  in   my 
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judgment.  That  is  pretty  plain  language,  but  this  is  a  pretty 
plain  case. 

Xow  I  want  to  comment  on  the  grounds  upon  which  this 
decree  against  Carter  was  put  below.  The  Circuit  Court, 
you  will  find  (as  I  said  yesterday),  found  all  these  facts  in 
favor  of  Carter — that  he  had  done  only  lawful  acts — and 
then  proceeds  to  deduce  or  infer  from  lawful  acts  unlawful 
intent  and  purpose  and  action.  There  is  no  proposition  more 
elementary  than  that  that  is  not  permissible.  But,  after 
finding  everything  in  his  favor — that  he  had  not  done  this, 
nor  that,  nor  the  other  thing  with  which  he  was  charged — 
the  Circuit  Court  in  effect  said,  "After  all,  there  were  these 
great  profits,  and  they  indicated  a  raid  on  the  Government; 
and  there  was  this  distribution  to  Westcott."  Westcott,  how- 
ever, was  a  partner,  and  there  was  no  testimony  to  show  that 
Carter  had  any  knowledge  of  that  fact. 

Mr.  Justice  White:  Did  the  Circuit  Court  find  that? 

Mr.  Foraker:  The  Circuit  Court  found  that  in  so  many 
words,  but  said:  "As  a  conclusion  of  law,  in  view  of  the 
position  he  occupied,  he  must  be  held  to  have  had  knowledge 
of  what  was  going  on."  And  then  the  Circuit  Court  of 
Appeals,  coming  to  review  the  matter,  agrees  with  the  Cir- 
cuit Court  as  to  every  one  of  its  findings;  not  a  single  one 
does  it  dissent  from.  But,  after  having  so  agreed,  it  says: 
"But  all  these  must  be  taken  into  consideration  in  connec- 
tion with  the  general  chain  of  circumstances,"  and  it  then 
proceeds  to  point  out  suspicious  facts.  They  approved  the 
multiple  mattress,  they  approved  the  price,  they  approved 
everything  just  as  the  Circuit  Court  did.  and  then  they 
found  that  ho  must  have  had  actual  knowledge  of  what  was 
going  on,  because,  when  the  350,000  square  yards  of  brush 
mattresses  had  been  used  that  were  estimated  for,  he  ought  to 
have  learned  by  that  time  that  those  exorbitant  profits  were 
being  made,  and  it  became  his  duty  at  that  time  to  require 
the  contractors,  before  he  made  further  extended  use  (using 
the  word  "extended")    of  brush  mattresses,  to  modify  the 
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terms  of  the  contract.  I  cannot  quote  the  exact  language, 
but  that  is  the  effect  of  it — that  it  was  his  duty  to  modify 
the  terms  of  the  contract.  And  because  he  did  not  make 
any  effort  to  require  them  to  modify  the  terms  of  the  con- 
tract they  say  that  is  an  evidence  that  he  was  a  participator 
in  the  fraud.  On  this  point  I  have  already  shown  that  the 
Circuit  Court  held  exactly  the  opposite.  Then  they  say  an- 
other evidence  of  that  was  the  fact  that  he  let,  thereafter, 
four  other  contracts  at  substantially  the  same  prices. 

I  have  pointed  out  in  very  great  detail  in  my  brief  what 
those  four  contracts  were.  I  have  shown  that  one  of  them 
was  let  at  fifty-seven  cents  because  of  a  peculiar  situation 
that  existed  with  respect  to  the  bidding,  and  that  under  that 
he  had  estimated  for  50,000  square  yards,  and  he  required 
them  at  the  price  of  fifty-seven  cents  to  use  213,000  square 
vards.  Another  was  let  at  ninetv-five  cents,  I  believe  it  was. 
or  ninety-seven  cents,  and  under  that  he  used  only  13,000 
yards.  And  then  the  other  two  contracts  are  the  two  that 
he  abandoned  the  superintendence  of  when  he  was  appointed 
to  be  a  military  attache  at  the  Court  of  St.  James,  and  came 
away  after  making  the  first  payment,  out  of  which  both 
courts  held  that  he  did  not  get  a  dollar.,  although  the  court- 
martial  had  convicted  him  of  embezzlement  of  a  part  of  thai 
money. 

That  is  the  case.  I  want  now  (I  have  two  or  three  min- 
utes, as  I  understand  it)  to  call  the  attention  of  the  court  to 
something  that  I  have  printed  at  the  end  of  my  brief  from 
Mr.  Justice  Grier's  charge  to  the  jury  in  Turner  vs.  Hand 
(3  Wall.,  Jr.,  82),  on  the  subject  of  fraud.  I  want  simply 
to  read  it: 

"You  must  remember  that  the  burden  of  proof  Ls 
on  the  party  who  alleges  fraud.  That  fraud,  though 
proved  by  circumstances,  can  never  be  presumed,  for 
fraud  is  a  crime.  It  is  not  enough  to  show  suspici 
cirenmMaiK. -.  Suspicion  is  not  proof.  It  does  uot 
require  a  great  deal  of  ingenuity  to  cast  suspicion  of 
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fraud  upon  any  transaction.  There  is  a  very  great 
and  sometimes  grievous  error  into  which  not  only 
the  public  mind,  but  that  of  jurors  and  judges  too  are 
apt  to  fall;  and  which  leads  to  false  judgments,  and 
sometimes  to  great  oppression.  T  would,  therefore, 
specially  call  the  attention  of  the  jury  to  it,  and 
caution  them  to  beware  of  it.  It  is  this:  The  law 
abhors  fraud.  Every  honest  mind  hates  it,  and  even 
those  who  practice  it  themselves  will  join  in  the  de- 
nunciation of  it.  It  makes  them  feel  virtuous  for  the 
time,  and  they  are  the  most  ready,  from  the  argu- 
ments of  conscience,  from  judging  of  others  by  them- 
selves, to  believe  it  true,  and  inveigh  most  loudly 
against  it.  When  the  clamor  of  fraud  is  raised  in  a 
community,  or  when  it  is  confidently  charged  by 
counsel  in  a  court.,  we  are  prone  to  see  all  facts 
through  a  false  medium,  which  magnifies  the  im- 
portance of  every  fact  upon  which  suspicion  of  fraud 
may  be  raised;  and  ignores  the  plainest  inference 
against  it.  In  the  midst  of  our  virtuous  indignation 
against  fraud,  we  first  assume  it  has  been  committed, 
and  then  seek  for  arguments  to  confirm,  not  our 
judgments,  but  our  prejudice.  'Trifles  light  as  air,' 
then  become  'strong  as  proofs  of  Holy  Writ.'  Cir- 
cumstances which  to  an  unprejudiced  mind  are  just 
as  compatible  with  innocence  as  guilt,  which  at  best 
could  only  raise  a  suspicion,  are  set  down  as  con- 
clusive evidence  of  crime.  Those  who  sit  in  judg- 
ment over  men's  rights,  whether  as  courts  or  jurors, 
should  beware  of  this  natural  weakness  to  which  we 
are  almost  all  of  us  subject,  We  all  fancy  ourselves 
wiser  than  perhaps  others  are  willing  to  give  us  credit 
for.  This  feeling  is  gratified  by  what  we  believe  to 
be  superior  sagacity.  Rogues  may  be  cunning,  but 
they  can't  deceive  us.  Under  this  satisfactory  belief, 
we  become  over-astute,  and  often  see  that  which  is 
not  to  be  seen.  We  suffer  our  imaginations  to  take 
the  reins  from  our  judgments,  and  rush  headlong 
in  this  case  after  the  fox  called  fraud.  Circumstances 
which  should  avail  for  the  proof  of  fraud  are  such 
only  as  are  inconsistent  with  a  contrary  view  of  the 
transaction,  and  lead  irresistibly  to  that  conclusion." 
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I  call  the  attention  of  the  court  to  this  last  sentence  par- 
ticularly, for  there  is  not  a  particle  of  proof  here  of  any  act 
done  by  Captain  Carter  thai  is  no1  absolutely  consistent  with 
innocence  on  his  part.  There  is  nothing  except  circum- 
stantial evidence  that  Links  him  in  an  unfortunate  way  with 
these  matters,  and  that  is  not  sufficient  to  warrant  an  affirm- 
ance of  the  decree  against  him. 
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United  States  Circuit  Court 

SOUTHERN  DISTRICT  OF  OHIO, 
WESTERN  DIVISION. 


PETITION. 


THE  DUEBEB  WATCH  CASE  MANUFACTURING 
COMPANY,  a  Corporation, 

Plaint  iff. 
No.  6585.  vs. 

THE  KEYSTONE  WATCH  CASE  COMPANY,  a  Corporation; 
THE  NEW  YORE  STANDARD  WATCH  COMPANY,  a 

Corporation;  THE  CRESCENT  WATCH  CASE  COM- 
PANY^ Corporation;  THE  E.  HOWARD  WATCH  COM- 
PANY, a  Corporation  and  THE  PHILADELPHIA 
WATCH  CASE  COMPANY,  a  Corporation:  TH0PHILU8 
ZURBURG  and  CHARLES  M.  EOGG, 

/)<  ft  nt/anls. 

1.  The  plaintiff,  The  Dueber  Watch  Case  Manufacturing 
Company,  says  thai  it  is  a  corporation  duly  organized  under  the 
laws  of  Ohio  for  the  purpose  of  manufacturing  watch  cases  and 
selling  and  transporting  the  same  throughoul  the  United  States 
and  foreign  nations,  particularly  the  Dominion  of  Canada,  and 

that    with    its   principal    pi; >f    business    locate!    at    Canton, 

Ohio,  it  has  been  engaged  in  such  business  for  many  years  : 
past. 

The  amount  in  controversy  in  this  action  exceeds  the  sum  of 
$5,000,  exclusive  of  interesl  and  costs. 

2.  The  plaintiff  further  says  thai  The  Keystone  Watch  Case 
Company  is  a  corporation  duly  organized  under  the  laws  of  the 
state  of  Pennsylvania  for  the  purpose  of  manufacturing  watch 
cases  and  selling  and  transporting  the  same  throughoul  the 
United  states  and   foreign  nations,  including  the   Dominion 
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Canada,  and  that  it  has  been  engaged  in  such  business  in  compe- 
tition with  this  plaintiff  for  many  years  last  past. 

3.  The  plaintiff  further  says  that  The  New  York  Standard 
Watch  Company  is  a  corporation  duly  organized  under  the  laws 
of  the  State  of  New  Jersey  or  the  State  of  New  York,  plaintiff 
is  unable  to  state  which,  for  the  purpose  of  manufacturing  and 
selling  and  transporting  throughout  the  United  States  and  for- 
eign nations  watch  movements;  that  under  some  agreement  or 
arrangement  with  its  co-defendant,  The  Keystone  Watch  Casi 
Company,  it  puts  its  product  on  the  market  through  The  Key- 
stone Watch  Case  Company  in  cases  either  manufactured  or  sup- 
plied by  it;  the  exact  nature  and  the  terms  and  conditions  of 
said  agreement  or  arrangement  are  unknown  to  this  plaintiff. 
except  only  that  they  are  of  such  character  that  there  is  general 
co-operation  between  them  in  the  marketing  of  their  products 
and  that  they  have  combined  and  are  co-operating  for  the  com- 
mission of  the  wrongs  and  grievances  hereinafter  complained  of 
by  this  plaintiff. 

4.  The  plaintiff  further  says  that  The  E.  Howard  Watch 
Company  is  a  corporation  duly  organized  under  the  laws  of  the 
State  of  Massachusetts  for  the  purpose  of  manufacturing  watch 
movements,  and  selling  and  transporting  the  same  throughout 
the  United  States  and  foreign  nations ;  that  under  some  agreement 
or  arrangement  with  its  co-defendant.  The  Keystone  Watch  Case 
Company,  it  puts  its  product  on  the  market  through  The  Keystone 
Watch  Case  Company  in  cases  either  manufactured  or  supplied 
by  it;  the  exact  nature  and  the  terms  and  conditions  of  said 
agreement  are  unknown  to  this  plaintiff,  except  only  that  the} 
are  of  such  character  that  there  is  general  co-operation  between 
them  in  the  marketing  of  their  products  and  that  they  have  com- 
bined and  are  co-operating  for  the  commission  of  the  wrongs 
and  grievances  hereinafter  complained  of  by  this  plaintiff. 

5.  The  plaintiff  further  says  that  The  Crescent  Watch  Case 
Company  is  a  corporation  duly  organized  under  the  laws  of  the 
State  of  New  Jersey  for  the  purpose  of  manufacturing  watch 
eases  and  selling  and  transporting  them  in  competition  with  this 
plaintiff  throughout  the  United  States  and  foreigD  nations,  and 
that  it  has  been  so  engaged  for  many  years  last  past. 

6.  The  plaintiff  further  says  that  The  Philadelphia  Watch 
Case  Company  is  a  corporation  duly  organized  under  tin1  laws 
of  the  State  of  Pennsylvania  or  the  State  of  New  Jersey,  this 
plaintiff  is  unable  to  state  which,  for  the  purpose  of  manufactur- 
ing watch  cases  and  selling  and  transporting  them  in  competition 
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with  this  plaintiff  throughoul  the  United  States  and  foreign  ca- 
tions, and  thai  h  has  been  so  engaged  for  many  years  last  past. 

7.  The  plaintiff  further  says  thai  the  defendant,  Thophilus 
Zurburg,  is  a  citizen  of  the  State  of  New  Jersey,  residing 
Riverside,  in  said  State,  and  that  the  defendant,  Charles  M. 
Fogg,  is  a  citizen  of  the  State  of  Pennsylvania,  residing  at  the 
City  «.t'  Philadelphia,  and  that  said  defendants,  Thophilus  Zur- 
burg  and  Charles  M.  Fo<r«r.  are  officers  and  representatives  of 
The  Keystone  Watch  Case  Company,  and  thai  they  have  be< 
active  officially  and  individually  in  the  creatit I'  this  combina- 
tion and  in  the  prosecution  of  its  illegal  and  wrongful  pur- 
poses, and  that,  together  with  others  whose  names  an-  to  the 
plaintiff  unknown,  they  have  participated  in  and  been  a  party  t  . 
all  the  acts  hereinafter  complained  of,  and  thai  the  said  Charles 
M.  Fogg  is  til-  Secretary  of  The  Keystone  Watch  Case  Company, 
and  is  now  presenl  in  the  State  of  Ohio  as  the  official  representa- 
tive of  said  Company  and  actively  engaged  while  here  in  the 
carrying  on  of  the  business  of  said  Company  and  particularly  in 
the  prosecution  of  the  wrongful  purposes  of  said  Company  and 
its  co-conspirators  as  aforesaid. 

8.  The  plaintiff  further  says  that  all  these  several  defendanl 
corporations,  although  organized  as  stated  under  the  laws  of 
other  Stales  and  citizens  of  such  other  States  respectively,  are 
engaged  in  business  in  the  State  of  Ohio,  and  that  in  that  behalf 
all  of  them,  excepl  the  E.  Howard  Watch  Company,  maim. 
offices  and  agencies  in  the  stale  of  Ohio,  to-wit:  in  the  Mercan- 
tile Library  Building,  in  the  City  of  Cincinnati,  Ohio,  and  that 
The  E.  Howard  Watch  Company  is  carrying  on  business  in  the 
State  of  Ohio  through  its  co-defendanl  corporations  so  located 

aforesaid. 

!i.     The    plaintiff   says   thai    it    has   spenl    large   amounts 
money  and  has  expended  years  of  time  and  a  greal  deal  of  labor 
and  care  in  the  building  up  of  its  business,  ami  that   as  a   re- 
gull    it    has    established    a    business    amounting    to    the    manu- 
facture,   sale     and     transportation     of    aboul     250,000     wal 

s  a    annually,   exclusive   of  electro-plate   and   silverine   watch 

cases,  of  which  at  ti s  the  plaintiff  has  as  there  have  been 

mands  for  the  same  in  the  trade  manufactured  large  quantil 
varying  from  100,000  to  200,000  annually,  and  that  it  has 
large  amounts  of  money  and  much  time  and  labor  in  building  up 

markets  for  its  product;    that   its  g Is  are  well  and  favor., 

known  to  the  trade  and  popular  for  the  purposes  of  sale:   that  the 
custom    has   become   established    anion-    the    manufacturers   of 


Watch  eases  to  sell  them  in  large  quantities  directly  to  whole- 
sale jobbers,  who  in  turn  sell  them  to  the  retail  dealers;  that  this 
plaintiff  has  come  in  competition  with  the  defendant  corporations 
in  the  manufacture,  sale  and  transportation  of  its  products 
through  these  wholesale  jobbers  throughout  the  United  States  and 
foreign  nations,  particularly  the  Dominion  of  Canada ;  that  it 
has  never  combined  or  confederated  with  any  other  corporation, 
co-partnership  or  person  in  the  conduct  of  its  business  for  the 
purpose  of  monopolizing  the  same  or  for  the  purpose  of  eon- 
trolling  the  market  to  the  prejudice  of  any  of  its  competitors  or 
for  any  other  purpose,  lawful  or  unlawful. 

10.  The  plaintiff  further  says  that  the  defendant  corporations. 
its  competitors  as  aforesaid,  for  the  purpose  of  monopolizing  in- 
terstate commerce  trade  in  watch  eases  in  the  United  States  and 
with  foreign  nations,  particularly  with  the  Dominion  of  Canada, 
have  combined  and  conspired  with  each  other  as  aforesaid  not 
only  for  the  purpose  of  monopolizing  the  trade  in  watch  cases. 
hut  also  for  the  purpose  of  destroying  competition  in  such 
trade  and  controlling  the  price  of  watch  cases  throughout  the 
United  States  and  with  foreign  nations,  particularly  in  the  Do- 
minion of  Canada ;  and  that  they  are  now  engaged  as  such  combi- 
nation in  pursuance  of  such  consipracy  in  an  attempt  to  monop- 
olize and  restrain  such  trade,  and  that  the  direct  and  necessary 
effect  of  their  combination  and  purpose  is  to  stifle  and  directly 
and  substantially  restrict  competition  in  the  sale  and  transpor- 
tation of  watch  cases  in  commerce  among  the  States  and  with 
foreign  nations;  and  that  the  combination  so  formed  controls  the 
manufacture  and  sale  of  about  60  per  cent,  of  the  watch  cases 
manufactured  in  the  United  States  and  sold  in  the  United  States 
and  foreign  nations,  particularly  the  Dominion  of  Canada;  that 
in  this  behalf  all  the  other  defendant  corporations  have  com- 
bined and  conspired  with  The  Keystone  Watch  Case  Company 
and  are  operating  in  pursuance  of  said  combination  and  con- 
spiracy under  the  guidance,  control  and  direction  of  The  Keystone 
Watch  Case  Company  to  monopolize  and  restrain  the  interstate 
and  foreign  trade  as  aforesaid  to  the  prejudice  and  damage  of  all 
other  dealers,  but  especially  to  the  prejudice  and  damage  of  this 
plaintiff;  and  that  in  pursuance  of  this  conspiracy  the  defend- 
ant. The  Keystone  Watch  Case  Company,  and  its  co-defendant 
corporations,  by  their  officers,  agents  and  representatives  have 
notified  the  wholesale  jobbers,  heretofore  buyers  as  above  stated, 
of  watch  cases  manufactured  by  plaintiff,  that  they  will  not  per- 
mit such  jobbers  to  sell  the  goods  of  any  of  the  defendant  corpor- 


ations  it'  they  sell  in  competition  with  them  the  g I-  of  any  other 

manufacturer,  and  especially  if  they  sell  the  goods  of  this  plainl 
iff;  and   that    in   this  behalf  The   Keystone   Watch   Case  Com- 
pany has  circularized  the  jobbing  trade  with  a  letter,  of  which 
the  following  is  a  copj  : 
"T„  Jobbers.  No.  34.  Jan.  15th,  1910. 

(!<  ii ih  iiu  n  : 

We  enclose  herewith  new  price  lists  of  which  we  are  mailing 
to  the  retail  trade  today.     These  prices  are  subjed  to  usual  cata 
log  disc-mini  and  the  cash  discounl  only. 

We  ;ilso  enclose  memorandum   of  the   prices  a1    which    B 
Crescent,    Planet,    Crown    and    Silveroid    cases    and    Excelsior 
watches  will  be  billed  in  the  future  to  our  Jobbers.     These  p 
are  not  subjed  to  the  cash  discount  only.     These  price-,  are  con- 
fidential. 

For  the  besl  interests  of  our  business  we  have  determined  1 
sell  our  goods  exclusively  to  Jobbers  whom  we  find  voluntarily 
conforming  to  our  wishes  as  to  the  disposition  by  them  ol  such 
goods. 

We  shall  make  all  specific  sales,  excepl   of   Howard   Watches 
without  any  restrictions  whatever. 

Whether  or  not  our  wishes  as  hereinafter  stated  he  complied 
with,  we  shall  from  time  to  time  exercise  our  right  to  sejed  the 
Jobbers  to  whom  we  shall  sell  oMr  goods,  and  we  shall,  irresp 
tive  of  any  pasl   dealings,  refuse  to  sell  to  those  Jobbers  who. 
in  our  opinion,   handle  our  goods  in  ;t   manner  detrimental 
mir  interests  or  whose  dealings  with  us  are  in  any  other  respee 
unsatisfactory;  our  presenl    wishes  are  as   follov 

First.     Our  goods  bearing  the  following  trade-marks,  to-wit: 
Boss,  Crescent,  Planet,  Crown,  Silveroid  and   Excelsior,  will  be 
sold  by  ns  to  our  Jobbers  at  a  fixed  price  subjed  to  a  cash  d  - 
count,    and    we    desire    that     sales    of    these    goods    by    dot, I, 
whether  to   Retailers  or  to  Jobbers,  shall   he  without   devial 
at  the  prices  fixed  by  ns  for  sales  to  Retailers  subjed  to  the 

cash  discount. 

Second.      Howard   Watcho  are  sold  only   under  tic-  terms 

the  Incense  covering  their  sales. 

Third.     On    all    our  other   - U   we    place    no    restrid 

to  prices  at  which  the}  are  to  he  sold  by  the  Jobbers. 

Fourth.     And    further,   we  desire  that    the  Jobl  whom 

we  sell   (»ni-   g Is   bearing   the    following   trade-marks,    to-wil 

Howard.  Boss,  Crescent.  Planet,  Crown,  Silveroid  and  Excels 
shall  not  deal  in  any  watch  cases  other  than  those  manul 
hired  by  ns. 

Fifth.     All   advertisements  of  our   goods   will   he  subjed 

our  approval. 

Signed: 

Tin.  Keystone  Watch  Case  Company. 
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11.  The  plaintiff  calls  attention  to  that  part  of  the  circular 
which  relates  to  the  price  at  which  the  goods  therein  mentioned 
are  offered  to  the  market,  and  also  to  the  following: 

"For  the  best  interests  of  our  business  we  have  determined 
to  sell  our  goods  exclusively  to  Jobbers  whom  we  find  voluntar- 
ily conforming  to  our  wishes  as  to  the  disposition  by  them  of 
such  goods, : 


and  particularly  to  the  fourth  paragraph  of  this  circular,  which 
reads  as  follows: 

"Fourth.  And  further,  we  desire  that  the  Jobbers  to  whom 
we  sell  our  goods  bearing  the  following  trade-marks,  to-wit: 
Howard,  Boss,  Crescent,  Planet.  Crown.  Silveroid  and  Excelsior, 
shall  not  deal  in  any  watch  cases  other  than  those  manufac- 
tured by  us." 

The  plaintiff  further  says  that  the  trade-marks  mentioned  in 
this  fourth  paragraph  are  the  trade-marks  of  the  watch  cases 
manufactured  by  the  different  corporations  defendant,  which 
have  been  heretofore  and  are  now  being  sold  in  competition  with 
the  plaintiff:  and  plaintiff  says  further  that  the  officers,  agents 
and  representatives  of  The  Keystone  Watch  Case  Company  and 
its  co-defendant  conspirators  herein,  have  personally  visited 
many  of  the  jobbers  who  have  heretofore  purchased  the  goods 
of  this  plaintiff  and  verbally  notified  them  that  these  paragraphs 
of  said  circular  letter  have  direct  reference  to  the  watch  cases 
manufactured  by  the  plaintiff,  and  that  they  have  re-enforced 
by  verbal  communications  these  paragraphs  and  added  to  them 
direct  and  explicit  notices  and  threats  to  the  effect  that  all 
jobbers  who  fail  to  refuse  to  buy  or  handle  the  goods  of  this 
plaintiff  will  be  denied  the  right  to  buy  or  handle  any  of  the 
goods  of  the  defendants. 

12.  The  plaintiff  further  says  that  in  consequence  of  this 
wrongful  combination  and  these  wrongful  acts,  threats  and  no- 
tices of  these  defendants,  and  particularly  the  wrongful  actions. 
threats  and  notices  of  The  Keystone  Watch  Case  Company,  many 
of  the  wholesale  jobbers  located  in  different  States  who  have 
heretofore  bought  and  sold  the  goods  of  plaint  ill'  as  stated  have 
notified  the  plaintiff  that  they  can  not  and  will  not  longer  buy. 
handle  or  sell  its  goods,  and  a  number  of  them  located  in  differ- 
ent States  have  demanded  that  it  receive  back  from  them  its 
goods  which  they  have  heretofore  bought  and  still  have  on  hand 
under  contracts  heretofore  entered  into;  that  all  these  jobbers 
give  to  plaintiff  as  an  excuse  for  refusing  longer  to  buy  or  handle 


ts  goods  ili.it  they  can  no1  afford,  for  the  sake  of  buying  and 
selling  its  goods  to  sacrifice  the  privilege  of  buying,  handling 
and  selling  the  goods  manufactured  and  pul  on  the  markel  by 
the  defendanl  corporations,  because  of  the  much  larger  propor- 
tionate amounl  of  the  goods  so  manufactured  for  the  markel  1»\ 
the  defendanl    corporations;  and    plaintiff  says  that    in    no   in- 

stai has  any  jobber  refused  to  longer  handle  or  buy  its  goods 

because  of  any  objection  whatever  to  its  goods  either  as  to  their 
quality  or  their  price  or  their  salability,  and  that  all  the  jobbers 
who  have  so  refused  further  to  buy  or  handle  its  goods  have  ex- 
pressed to  it.  in  so  far  as  it  has  been  able  to  communicate  with 

them,  very  greal   regrd  thai  they  are  s mpelled  as  aforesaid 

in  order  to  properly  protect  their  own  business  int.  ■ 
buying  and   handling   its  goods;  thai    the  extent   to  which   th 
plaintiff  will  be  damaged  by  these  wrongful  acts  is  as  yel   un- 
known to  it.  but  already  the  sale  of  more  than  1"  per  eent.  of 
produd   for  the  year  1910  has  been  interfered  with,  and  thai  ;i 
fears  much  greater  and   further  restriction   and   injury   in   the 
sale  of  its  produd  will  be  developed;  that  it  has  expended  in  its 

plant  and  in  th [uipment  of  the  same  for  the  manufacture  "t' 

its  produd  more  than  $2,000,000,  and  that  it  constantly  em- 
ploys in  the  manufacture  of  its  produei  nut  only  tie'  whole 
said  plant  and  equipment,  bu1  more  than  700  persons,  at  time, 
as  many  as  800  persons,  and  that  its  damage  is  aot  only  in  the 
interference  as  se1  forth  with  the  sale  of  its  product,  hut  in  the 
consequent  id'eness  of  its  plant  and  employes,  or  as  an  alterna 
tive  the  disorganization  id'  its  employes  or  the  manufacture  of 
its  produd  at  th"  great  risk,  under  the  circumstances,  of  being 
unable  to  market  the  same,  all  of  which  items  of  damage  are  of 
the  mosl  serious  character. 

13.  The  plaintiff  says  thai  th obination  "I'  defendanl  cor- 
porations as  aforesaid  and  the  wrongful  acts  bj  them  and  e 
of  them  as  aforesaid  are  in  violation  of  the  provisions  of  the 
Ad  of  Congress  approved  July*2nd,  1890,  26  U.  S.  Stal 
Large,  209,  popularly  known  as  the  Sherman  Anti-Trusl  Act,  and 
that  it  has  been  thereby  injured  and  damaged  in  its  business  in 
the  -urn   of  $125,000;  and  that    it   is  entitled  by  virtue  of  the 

provisions  of  Section  7  of  said  Ad  of  Congress  to  r ver  fr 

the  defendants  tin -told  the  amount  of  such  injury  ami  dam- 
age so  sustained  as  a  for—aid.  together  with  th-  C    -    -         tl    -   suit. 

including  a  reasonable  attorney's  fee,  and  that  by  virtue  of  the 
premises  he  prays  for  judgment  against  the  defendants  in  the 
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sum  of  $375,000.00,  and  a  reasonable  attorney's  fee,  together 
with  costs  herein  expended. 

J.    B.    FORAKER. 

R.  C.  McCulloch. 

State  of  Ohio,  Hamilton  County. 

Albert  M.  Dueber,  being  first  duly  sworn,  says  that  he  is  the 
President  of  The  Dneber  Watch  Case  Company,  plaintiff  herein, 
and  that  the  facts  stated  and  the  allegations  made  by  said 
plaintiff  in  its  foregoing  petition  are  true  as  he  believes. 

Albert  M.  Dueber. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  4th 

day  of  February,  1910. 

J.  Sagmeister, 

Notary  Public  in  and  for  said  Count)/. 

Praecipe  to  the  Clerk : 

Please  issue  summons  in  the  above-entitled  action  against  de- 
fendants. Endorse  action  for  money  only,  $375,000.00.  with 
costs  and  attorney's  fees. 

J.    B.    FORAKER, 

E.  C.  McCulloch, 

Attorneys  for  Plaintiff. 
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SUPREME  COURT  0\i  THE  I  NITEJD  STATES 

October  Term,  1909. 


No.  767. 

LOUIS  W.  JARED,  Appellant. 
vs. 

THE    AMERICAN    MULTIGRAPH    CO.    ET    AL, 

Appellee. 


NOTES   OF   MR.  J.    B.   FORAKER   FOR   ORAL 

ARGUMENT. 


The  numerous  cases  consolidated  for  argument  at  this 
time  present  numerous  questions.  All  have  a  common  pur- 
pose— to  test  the  constitutionality  of  the  so-called  Corpora- 
tion Tax  Law. 

The  first  question  in  the  case  is:  On  what  is  the  tax  Laid? 
There  was  difference  of  opinion  among  Senators  who  debi 
the  question  before  the  bill  was  passed.     The  Attorney  <  I 
eral  has,  according  to  newspaper  reports,  answered  differently 
on   this   point   at  different    tim         The   opponents   of   the 
measure  are  not  in  accord  as  to  their  viei 

It  may  be  safely  stated,  however,  from  a  leration  of 

all  that  has  been  said,  that  the  'ax  is  laid — 

I.  On,  either,  the  corporation  itself; 

II.  The  franchise  to  be  a  corporation; 
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III.  The  facility  of  the  corporation  to  transact  business 
as  such; 

IV.  The  business  conducted  by  the  corporation  as  a  prop- 
erty or  an  occupation;  or 

V.  On  the  entire  net  income  from  all  sources. 

In  my  opinion  the  tax  is  laid  on  the  income,  but  before 
undertaking  to  demonstrate  that  proposition  it  may  be  well 
to  point  out  why  the  taxes  are  not  laid  on  either  of  the  other 
tilings  mentioned. 

The  corporation,  the  franchise  to  be  a  corporation,  and 
the  facility  of  the  corporation,  as  such,  to  transact  business 
may  be  considered  together,  because  largely  the  objections  to 
deciding  that  the  tax  is  laid  on  any  one  of  these  are  also 
objections  to  so  deciding  as  to  each  of  the  others. 

The  tax  is  not  laid  on  either  because — 

1.  Either  and  all  of  them  may  exist  without  any  obliga- 
tion to  pay  the  tax. 

To  indicate  what  is  meant  by  this  statement,  attention  is 
called  to  the  fact  that  the  law  provides  that  every  corporation, 
etc.,  "shall  be  subject"  to  pay  the  tax,  but  that  what  the  cor- 
poration is  to  pay  is  a  sum  equivalent  to  one  per  centum 
of  the  net  income  from  all  sources.  The  result  is,  of  neces- 
sity, that  a  corporation  may  exist;  it  may  be  fully  organized; 
it  may  be  possessed  of  all  the  powers  the  most  generous  State 
can  bestow;  it  may  have  its  franchise  to  exercise  all  of  these 
powers;  it  may  have  its  capital  fully  paid  and  be  in  a  situa- 
tion to  transact  business  as  a  corporation  with  the  utmost 
facility  possible,  and  yet  not  be  liable  to  pay  any  tax.  it 
docs  not  become  liable  to  pay  a  tax  until,  in  addition  to 
having  a  corporate  existence  and  franchise  and  facility,  it 
also  has  a  business  in  which  it  is  engaged,  and  successfully 
engaged,  for  the  language  of  the  statute  is  that  it  shall  pay 
on  its  net  income  over  and  above  $5,000.    It  is  inconceivable 
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that  the  tax  can  be  on  any  one  of  the  antecedent  objects  or 
conditions,  when  the  fad  is  that  there  is  no  requirement 
that  a  corporation  -hall  pay  anything  because  it  i-  a  cor- 
poration, or  because  it  has  a  franchise,  or  because  it  has 
facility,  or  because  it  has  a  business,  hut  only  because  it  baa 
all  of  these  and.  in  addition,  it  has  ;i  successful  business  with 
the  required  profits. 

2.  Another,  and  it  seems  conclusive,  reason  why  neither 
the  corporation  nor  it-  franchise  oor  its  facility  is  the  object 
of  the  tax  i-  found  in  the  deductions  and  disallowances 
enumerated  in  the  statute  t<i  he  taken  into  account  in  deter- 
mining the  amount  of  the  net  income. 

In  this  connection  attention  is  called  to  the  fact  that  in 
ascertaining  net  income  every  corporation  shall  he  allowed 
to  deduct  from  it—  gross  receipts  from  all  sources  the  amount 
of  interest  it  is  required  to  pay  on  its  bonded  and  other  in- 
debtedness to  an  amount  not  execedino;  its  capital  stock,  and 
shall  he  allowed  to  deduct  the  amount  received  by  it  in  the 
way  of  dividend-  upon  stock  held  by  it  in  other  corporations 
subject  to  the  tax. 

If  the  tax  be  on   the  corporation,  or  its  franeh  -   it- 

facility,  then  there  is  no  propriety  in  these  provisions,  for 
they  have  no  relation  whatever  to  the  value  or  the  quality 
of  the  corporation,  its  franchise,  or  its  facility.  They  may 
be  properly  taken  into  account  only  if  the  tax  he  laid  on  the 
business,  or.  more  appropriately  still,  if  the  tax  be  laid  only 
on  the  net  income. 

o.  If  the  tax  lie  laid  on  the  corporation,  or  it<  franchise, 
or  its  facility  to  do  business,  then  it  should  be  the  same  in 
amount  for  every  corporation  of  the  3ame  capital  and  of  tie 
same  class:  that  is  to  say,  a  corporation  organized  under  the 
laws  of  Ohio  for  mining  pin  •  ith  a  capital  of  a  million 

dollars  would  have  precisely  the  same  powers  and  the  same 
facility  to  transact  business  that  every  "tier  corporation  with 
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a  like  capital,  organized  for  the  same  purpose,  under  the  laws 
of  the  same  State,  -would  have ;  and  these  qualities  and  values 
continue  without  change  of  any  kind  whatever  from  the  or- 
ganization of  the  corporation  until  its  dissolution.  Yet,  while 
there  is  this  absolute  equality,  in  the  nature  of  the  thing  to 
be  taxed,  if  the  object  be  either  of  these  three,  there  is 
no  equality  in  the  taxes  to  be  paid,  for  it  is  not  in  the  nature 
of  things  possible,  except  by  merest  chance,  for  each  of  a 
number  of  corporations  to  realize  the  same  net  income  from 
all  sources.  One  corporation  may  be  more  successfully  man- 
aged, or  it  may  be  fortunate  enough  to  have  better  property 
to  develop,  or  in  some  other  manner  it  may  be  exceptionally 
fortunate ;  while  another  corporation  exactly  like  it  in  every 
respect  may  have  difficult  property  to  work,  unfortunate 
management,  or  it  may  meet  with  some  kind  of  business 
mishap  as  a  result  of  which  it  will  make  smaller  profits,  or, 
perhaps,  no  profits  at  all.  In  consequence  there  will  be  wide 
variations  in  the  amount  of  the  tax. 

4.  If  the  tax  be  on  either  of  these  three  things,  the  cor- 
poration, its  franchise,  or  its  facility,  then  there  is  no  relation 
between  them  or  either  of  them,  and  the  measure  of  the  tax 
that  is  to  be  paid.  This  fact  makes  this  case  like  that  sug- 
gested, for  illustration,  in  the  opinion  of  this  court  in  the 
case  of  Knowlton  vs.  Moore,  178  U.  S.,  page  76.  where  Mr. 
Justice  White,  referring  to  the  construction  contended  for. 
that  the  tax  on  each  particular  legacy  should  be  measure.  1 
by  the  entire  estate,  said : 

"In  other  words,  the  construction  proceeds  upon 
the  assumption  that  Congress  intended  to  tax  the 
separate  legacies  not  by  their  own  value,  but  by  that 
of  a  wholly  distinct  and  separate  thing.  But  this  is 
equivalent  to  saying  that  the  principle  underlying  the 
asserted  interpretation  is  that  the  house  of  A  which 
is  only  worth  $1,000,  may  be  taxed,  but  that  the  rate 
of  the  tax  is  to  be  determined  by  attributing  to  A/s 
house  the  value  of  B's  house,  which  may  be  worth 
a  hundredfold  the  amount.     The  gross  inequalities 
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which  must  inevitably  resull  from  the  admission  of 
this  theory  are  readily  Qlustrated.  Thus,  a  person 
dying  and  leaving  an  estate  of  $10,500  bequeaths  to 
,i'l  I  $10,000;  tl  ould  be  595  and 

the  amount  of  tax  $500     Anothei  it  tin 

same  time,   leaves  an   estat  $1,0  ad  be- 

queaths  $10,000  to  thi  e  institution.  The  rate  of 
tax  would  be  12 '•_•',  and  the  amounl  of  the  tax 
$1,250.  It  would  thus  '■nine  to  pass  thai  the  same 
rson,  occupying  ill"  same  relation,  and  tnkini^  in 
tlir  same  character,  two  equal  sums  from  two  differ- 
ent persons,  would  pay  in  the  one  case  more  than 
twice  the  tax  thai  he  would  in  the  other." 

The  court  concluded  that  it  was  its  duty  to  avoid  a  con- 
struction of  the  statute  there  under  consideration  which 
would  lead  to  such  inequitable  results  and  adopl  another  con- 
struction, of  which  the  statute  admitted,  to  avoid  such  in- 
justice. 

Surely  the  statute  now  under  consideration.  qoI  only  ad- 
mits, but  as  I  have  been  endeavoring  to  show,  requires,  a 
construction  that  would  avoid  such  an  inequitable  resull  a« 
would  follow  the  adoption  of  the  theory  that  the  tax  is  I 
on  the  corporation,  or  its  franchise,  or  ility  to  trans 

business  all  which  remaining  constanl  would  yi  1  in 

dissimilar  amounts;   and  all  becaus         >r  determining   the 
amount  of  the  tax  on  the  thing  taxed,  a  mi  is  adopted 

that  has  no  natural  relation   to  the  object  of  the  tax;   no 
more  relation  than  the  value  of  B's  house,  which  was  nol 
be  taxed,  would  have  to  the  value  of  V-  house,  which  was 
be  taxed.    In  this  case  of  Knowlton  vs   Moore,  pagi    77    the 
court  says  further: 

••ft  may  be  doubted  by  -"inc.  aside  from  express 
constitutional  restrictions,  whether  the  taxation  by 
1 '  -  of  the  properl     of  on  >n,  accompanied 

with  an  arbitrary  provision  thai  the  rate  of  tax  -hall 
be  fixed  with  referei  the  sum  of  the  property 

of  another,  thus  bringing  about  the  profound  ine- 
quality which  we  have  noticed,  would  not   •  ml 
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the  limitations  arising  from  those  fundamental  con- 
ceptions of  free  government  which  underlie  all  con- 
stitutional systems.  On  this  question,  however,  in 
any  of  its  aspects,  we  do  not  even  intimate  an 
opinion,  as  no  occasion  for  doing  so  exists,  since,  as 
we  understand  the  law,  we  are  clearly  of  opinion  that 
it  does  not  sustain  the  construction  which  was  placed 
on  it  by  the  court  below." 

Neither  will  there  be  any  necessity  for  the  court  to  con- 
sider in  this  case  whether  the  entire  net  income  from  all 
sources  is  a  proper  measure  for  a  tax  on  either  the  corpora- 
tion, or  its  franchise,  or  its  facility,  because  the  statute  is 
open  to  another  construction  more  natural  and  which  lead- 
to  more  equitable  results.  Before  quitting  this  point,  how- 
ever, attention  is  called  to  the  fact  that  in  the  case  of  Provi- 
dent Institution  vs.  Massachusetts,  73  U.  S..  pages  630  and 
631,  the  court,  considering  the  same  sort  of  question,  said : 

"The  amount  of  the  tax  does  not  depend  on  the 
amount  of  the  property  held  by  the  institution,  but 
it  depends  upon  the  capacity  of  the  institution  to 
exercise  the  privileges  conferred  by  the  charter. 

"Valuation  of  property  has  nothing  to  do  with  de 
termining  the  amount  of  the  tax,  but  the  amount  de- 
pends on  the  average  amount  of  the  deposits  for  the 
six  months  preceding  the  respective  days  named,  and 
it  is  quite  obvious  that  there  is  no  necessary  relation 
between  the  average  amount  of  the  deposits  and  the 
amount  of  the  property  owned  by  the  institution. 
Granting  that  it  is  not  a  property  tax,  then  it  must 
be  considered  as  a  franchise  tax  laid  upon  the  corpora- 
tion for  the  privileges  conferred  by  the  charter, 
which,  by  all  the  authorities,  it  is  competent  for 
the  State  to  tax  irrespective  of  what  disposition  the 
institution  has  made  of  the  funds,  or  in  what  man- 
ner they  may  have  been  invested.  Counties,  cities. 
towns,  and  school  districts,  as  well  as  the  State,  may 
impose  and  levy  reasonable  assessments,  rates,  and 
taxes  upon  property,  but  the  assessment  to  the  cor- 
poration defendants,  if  paid,  exempts  them  from  all 
other  taxation  for  the  current  year." 
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In  other  words,  the  effect  of  these  two  decisions  and  others 
that  might  be  cited  is  that  the  measure  of  the  tax  must  have 
-nine  aatural,  legal,  appropriate  relation  to  the  thing  taxed, 
otherwise  there  will  result  inequality  and  injustice.  This, 
of  itself,  is  sufficient  reason  for  refusing  to  so  construe 
this  law  as  to  lay  the  tax  on  the  corporation,  or  Its  franchise, 
or  its  facility. 

5.  The  law  here  under  consideration  is  the  very  opposite 
of  the  law  under  consideration  in  the  Spreckles  case.     There 
the  corporation  was  required  to  pay  the  tax  with  respect  to 
the  business  it  was  carrying  on.    Here  the  corporation  is  re- 
quired to  pay  the  tax  without  respect  to  the  business  it  is  car- 
rying on.    There  the  corporation  was  liable  to  the  tax  because 
it  was  conducting  the  business  of  refining  sugar,  which  to- 
gether with  the  business  of  refining  oil,  had  been  put  inl 
class,    for    purposes   of    taxation,    because   of  the    inherent 
nature  and  qualities  of  the  two  kind-  of  business.     The  Law 
provided  that  every  corporation,  copartnership,  or  person  en- 
gaged in  either  business  should  be  subject  to  the  tax.     The 
court  did  not  hold  that  the  corporation  was  liable  to  pay  a 
tax,  because  it  was  a  corporation,  but  only  that  it  was 
quired  to  pay  the  tax  because  it  was  conducting  a  busii 
that    was   taxed.     Here   the  character  of   the   business   has 
nothing  whatever  to  do  with  the  liability  of  the  corporation 
in  pay  the  tax.     The  corporation  is  liable  to  pay  the  tax  oo 
matter  what  kind  of  a  business  it  may  be  carrying  on,  urn- 
vided,  it  has  a  net   income  from  all  sources  of  more  than 
$5,000.     Tf  the  corporation   in   the  Spreckles  case  had   not 
been  carrying  on  that  particular  business  it  would  not  h 
been  taxed.     Under  this  law    it  will  be  required  to  pay  the 
tax.  without  regard  to  the  fact  that  it  is  refining  sugar,  if  it 
be  still  in  existence  and  be  -till  engaged  in  that  busini 
The  court  held  in  that  case  that  the  tax,  although  the  corpi 
tion  was  obliged  to  pay  it.  was  not  a  tax  on  the  corporatioi 
such,  but  only  a  tax  on  the  corporation  with   res]  it- 
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business.  Here,  for  the  reasons  already  given,  the  court 
cannot  hold  that  the  tax  is  laid  on  the  corporation  as  such, 
but  must  hold  that  it  is  laid  on  the  corporation  with  respect 
not  to  its  business,  but  to  its  income  from  all  sources.  In 
fact,  the  corporation  may  engage  in  no  business  whatever  and 
still  be  liable  to  pay  the  tax.  There  are  many  such  corpo- 
rations. For  illustration,  a  street  railway  company  leases  its 
property,  and,  except  as  lessor  in  receipt  of  its  rental,  has  no 
business  whatever;  yet,  if  that  rental  together  with  receipts 
from  other  sources  make  a  net  income  of  more  than  $5,000  a 
year,  it  is  liable  to  pay  the  tax,  or  if  not  we  have  another  case 
of  gross  injustice.  A  corporation  may  be  engaged  in  busi- 
ness and  do  an  enormously  large  business  and  yet  not  be 
liable  to  pay  a  tax,  because  a  return,  showing  that  it  has  had 
a  bad  year  and  no  profits,  entitles  it  to  go  acquit. 

6.  If  the  law  be  construed  to  lay  the  tax  on  the  corpora- 
tion, its  franchise,  or  its  facility,  we  cannot  possibly  have 
uniformity  of  operation.  I  do  not  refer  to  that  geographical 
uniformity  upon  which  the  courts  have  commented  in  so 
many  cases,  especially  in  the  case  of  Knowlton  vs.  Moore,  but 
that  elementary,  fundamental,  uniformity  that  must  exist 
to  secure  that  equality  and  justice  in  taxation,  which  is  not 
only  a  fundamental  principle  underlying  all  our  institu- 
tions, but  which  necessarily  flows  from  the  prohibition  of 
the  Fourteenth  Amendment  against  the  States  denying  to 
any  person  the  equal  protection  of  the  laws,  since,  by  im- 
plication, the  Federal  Government  will  not  deny  what  it 
prohibits  the  States  from  denying. 

7.  If  the  law  be  construed  to  lay  the  tax  on  the  franchise 
to  be  a  corporation,  then  at  once  arises  the  question  whether 
it  is  not  unconstitutional  because  of  an  infringement  upon 
the  sovereign  right  of  the  State  to  grant  franchises  to  be 
corporations.  In  127  U.  S.,  1,  Mr.  Justice  Bradley,  follow- 
ing other  decisions  of  this  court,  settled  it  for  all  time  that 
no  State  has  power  to  levy  a  tax  upon  the  franchises  of  any 


corporation  created  by  the  United  States  Government.  While 
it  may  be  said  that  the  converse  of  this  hag  qo1  been  to  the 
same  degree  so  explicitly  hold,  yet  it  remains  thai  in  quit 
number  of  decisions  this  court  has  practically  applied  to 
Congress  this  same  rule  of  limitation,  at  least,  90  far  as  State 
corporations  created  as  agencies  or  instrumentalities  of  the 
State  government  are  concerned.  This  court  said,  in  157 
U.  S.,  584: 

"As  the  States  cannot  tax  the  powers,  the  opera- 
tions, or  the  property  of  the  United  States,  oor  the 
means  which  they  employ  to  cany  their  powers  into 
execution,  so  it  has  been  held  that  the  United  St 
have  no  power  under  the  Constitution  to  tax  either  the 
instrumentalities  or  the  properties  of  a  State.1' 

In  8  "Wallace,  page  547,  this  court  said: 

"Is  it.  then,  a  tax  on  a  franchise  granted  by  a  State. 
which  Congress,  upon  any  principle  exempting  the 
reserved  powers  of  the  States  from  impairment  by 
taxation,  must  be  held  to  have  no  authority  to  lay 
and  collect?" 

"We  do  not  say  that  there  may  not  be  such  a  tax. 
It  may  be  admitted  that  the  1  ed   rights  ft'  the 

States,  such  as  the  right  to  pass  law-,  to  givi  t  to 

laws  through  executive  action,  to  administer  just 
through  the  courts,  and  to  t  ////.;/<<</  all 

8  for  legitimate  purposes  of  - 
not  pi  :'  the  taxing  po1 

But  it  cannot  he  admitted  thai  t'raue! 
a  State  are  necessarily  exempl  from  taxati  ran- 

chises  are  property,  often  very  valual 
tive  property;  and  when  not  confer;  iur- 

po  ome  n 

seem  to  be  as  properly  ob  f  taxati<  her 

property 

Without  reviewing  all  the  ca^cs  it  is  sufficient  to  say  that 
this  same  rule  v  ently  applied  by  this  court  in  '! 

of  South  Carolina  against  the  Unit.     Si         199  U.  S.,  4 
where  it  was  held  that  the  liquor  business,  when  conducted 
2 
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by  the  State  dispensary  system,  was  liable  to  the  internal 
revenue  tax  imposed  upon  the  liquor  business  elsewhere,  be- 
cause, although  the  State  was  the  author  of  the  system  and 
responsible  for  its  conduct,  yet  the  State  was  to  be  regarded 
for  the  purposes  of  the  questions  before  the  court  as  having 
engaged  in  "an  ordinary  private  business,"  which  had  no 
direct  relation  to  any  governmental  function.  One  para- 
graph of  the  syllabus  reads  as  follows: 

"A  State  may  control  the  sale  of  liquor  by  the  dis- 
pensary system  adopted  in  South  Carolina,  but  when 
it  does"  so  it  engages  in  an  ordinary  private  business 
which  is  not,  by  the  mere  fact  that  it  is  being  con- 
ducted by  a  State,  exempted  from  the  operation  of 
the  taxing  power  of  the  National  Government. 

"The  internal  revenue  tax  on  the  sale  of  liquor  is 
not  a  tax  on  property  or  profits  of  a  business,  but  a. 
charge  on  the  business  irrespective  of  the  property 
used  therein,  or  the  profits  realized  therefrom. 

"The  exemption  of  State  agencies  and  instrumen- 
talities from  National  taxation  is  limited  to  those 
which  are  of  a  strictly  governmental  character  and 
does  not  extend  to  those  used  by  the  State  in  carrying 
on  an  ordinary  private  business." 

Whatever  may  be  said  as  to  the  effect  of  this  case  upon 
the  power  of  Congress  to  tax  corporations  created  by  the 
States  for  the  purpose  of  carrying  on  ordinary  private  busi- 
ness, no  one  can  contend  that  the  franchises  of  corporations 
created  by  the  States  to  act  as  agencies  or  instrumentalities 
of  State  government  can  be  made  the  subject  of  Federal  tax- 
ation either  directly  or  indirectly.  Without  undertaking  to 
deal  with  the  question  elaborately,  it  may  be  remarked  as 
sufficient  for  the  purposes  of  this  case,  that  all  the  so-called 
public-service  corporations,  such  as  gas  companies,  electric- 
light  companies,  traction  companies,  water  companies,  turn- 
pike companies,  ferry  companies,  etc.,  are  agencies  and  in- 
strumentalities of  the  respective  States  in  the  discharge  of 
their  governmental  functions.     Mr.  Justice  Davis,  in   the 
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Binghamton  Bridge  case,  reported  in  ."»   Wallace,  said,  ae 

quoted  by  Mr.  Justice  Harlan  in  the  I  L5  U.  S.,  663: 

'  The  purposes  to  be  attained  are  generally  beyond 
the  ability  of  individual  enterprise,  and  can  only  be 

complished  through  the  aid  of  associated  wealth. 
This  will  nol  be  risked  unless  privileges  are  given 
and  securities  furnished  in  an  act  of  incorporation. 
The  wants  of  the  public  are  often  so  imperative  that 
;i  duty  is  imposed  on  the  Government  to  provide  for 
them;  and,  as  experience  has  proved  that  a  State 
should  not  directly  attempt  to  do  this,  it  is  necessary 
to  confer  on  others  the  faculty  of  doing  what  the 
sovereign  power  is  unwilling  to  undertake.  The  l<  - 
lature,  therefore,  says  to  public-spirited  citizens: 
it'  you  will  embark,  with  your  time,  money,  and 
skill,  in  an  enterprise  which  will  accommodate  the 
public  necessities,  we  will  grant  to  yon.  for  a  limited 
period,  or  in  perpetuity,  privileges  that  will  justify 
ilic  expenditure  of  your  money,  and  the  employment 
of  your  time  and  skill.5  Such  a  grant  is  a  contract, 
with  mutual  considerations,  and  justice  and  good 
policy  alike  require  that  the  protection  of  the  law 
should  be  assured  to  it.'' 

8.  [llustrating,  traction  and  other  public  corporations 
are  agencies  or  instrumentalities  of  the  State.  They  organ- 
ize under  a  franchise  from  the  State,  by  which  they  become 
empowered  to  accomplish  their  purposes,  and  then  in  the 
second  place  get  permission  by  ordinance  which  is  another 
franchise,  from  the  city  in  which  they  operat 
their  powers.     All   th  »wers  are   restricted   and  su] 

vised  by  contractual  provisions  and  term-  and  conditions 
prescribed  in  their  ordinance.  Therefore,  to  tax  the  fran- 
chise ;<.  of  necessity,  to  tax  the  facility,  since  there  is  no 
difference  between  the  franchise  obtained  from  a  city  to 
exercise  the  powers  conferred  by  the  State  and  the  gen< 
privilege  that  a  corporation  enjoys  to  transact  business  in 
corporate  form      To  tux  the  one  ;-  »ther,  and 

light  taxes  may  be  increased  to  those  so  burdensome,  if  the 
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power  be  conceded  to  tax  at  all,  as  to  utterly  destroy  these 
instrumentalities  of  the  State. 

Since  dictating  the  foregoing  the  Government  has  filed 
its  brief.  As  I  understand  it,  the  Government  claims  that 
the  tax  is  laid  on  the  privilege  or  facility  of  the  corporation 
to  transact  business  (Gov't  Brief,  page  36),  contending 
that  it  is  not  laid  on  either  the  corporation  or  the  corporate 
franchise.     The  brief  reads,  at  page  36,  as  follows : 

"(/)  Finally  and  conclusively,  franchises  cannot 
be  the  specific  subject  of  the  tax.  No  tax  is  imposed 
in  any  way  or  on  anything  unless  business  is  actu- 
ally done.  The  statute  lays  the  tax  in  terms  'with 
respect  to  the  carrying  on  or  doing  business,'  whether 
by  a  corporation  or  joint  stock  company  or  insur- 
ance partnership.  If  no  business  is  actually  done, 
there  is  therefore  no  tax,  notwithstanding  the  fact 
that  the  corporate  franchises  all  the  while  exist  and 
may  have  very  large  value.  If  franchises  were  the 
subject  of  the  tax,  they  would  of  course  fall  under  the 
tax  independently  of  the  actual  transaction  of  any 
business  in  the  exercise  of  the  franchises  and  inde- 
pendently of  there  being  any  income  from  business. 
This  ought  to  set  the  matter  at  rest." 

Of  course,  if  this  argument  is  conclusive  that  the  tax  is 
not  on  the  franchise,  it  is  equally  conclusive  that  it  is  not  on 
the  facility  of  the  corporation,  because  the  facility  exists  as 
well  as  the  franchise  without  any  liability  to  be  taxed — and 
the  same  is  equally  true  as  to  the  business. 

II. 

Neither  is  the  tax  on  the  business  of  the  corporation  as 
such. 

1.  Because  if  so  laid  it  must  be  because  of  a  classification 
based  on  something  in  the  nature  of  the  particular  business 
on  account  of  which  it  should  be  so  classified,  as  compared 


13 

with  other  kinds  of  business,  not  included  in  the  class.    That 
same  inherenl  quality  will  be  presumed,  in  the  absence 
proofj  to  attach  to  that  same  business  wherever  n   may  be 
found,  without  regard  to  the  party  who  conducts  it;  that  is 
to  say.  if  there  be  any  reason  why  the  dry  goods  busu 
should  be  subjected  to  an  excise  tax.  there  is  qo  reason,  in 
the  absence   of  proof  to   the  contrary,   why   that   busi 
.-diould  not  be  subjected  to  such  t;i\  when  it  i-  conducted  by  a 
copartnership,  or  an  individual,  as  well  as  when  conducted 
by  a  c< >rp oration.     To  say  that  such  a  business  -hall  be  taxed, 

an  occupation,  when  found  in  the  hands  of  a  corporation. 
and  that  it  shall  go  exempl  from  taxation  when  found  i 
door  in  the  hands  of  a  copartnership,  or  an  individual,  is 
purely  arbitrary  and  manifestly  unjust.  There  has  never 
•iv  been  a  classification  of  this  character  attempted.  Al- 
ways heretofore  when  the  Congress  has  undertaken  t<>  tax  ;i 
business,  as  an  occupation,  it  has  classified  it.  and  has  made 
the  tax  to  rest  equally  upon  that  business  no  matter  by 
whom  conducted.  Such  was  the  law  under  consideration  in 
the  SprecMes  case.  The  business  of  refining  sugar  and  the 
business  of  refining  oil  were  to  he  taxed  a.s  occupations 
wherever  found  and  by  whomsoevi  r  carried  on. 

2.  If  the  tax  be  laid  on  the  busine-  tpatdon  the 

untenable  character  of  the  classification  that  must  be  adopted 
becomes  patent  when  it  is  remembered  that  the  tax  i-  t<>  be 
laid  not  only  when  the  business  is  conducted  by  a  corpora- 
tion, hut  also  when  it  is  conducted  by  a  joint  >u>ck  company 
or  an   association   having  a  capital  represented   by   shares 
Looking  only  at  the  face  of  the  statute,  it  will  he  dedui 
from  this  provision  that  joint  -n>ck  companies  and  associa- 
tions having  capital  represented  by  -hare-,  are  organizati 
differing   in   some   manner   from   corporations.     Thei 
different  provisions  in  the  different  ■  In  Ohio  we  h 

no   statutory    authority    i  int    stock    companies    ha\ 

shares,  hut  we  have  a  statutory  p  in  for  busini 

tions  in  the  nature  of  limited  partnershi]        Section  3161-A 
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of  the  Revised  Statutes  of  Ohio  provides  for  such  organiza- 
tions. It  will  be  found  upon  examination  of  this  statute, 
that  the  members,  on  condition  of  compliance  with  certain 
requirements,  have  restricted  liabilities.  These  restrictions 
upon  liability  constitute  the  advantages  of  such  an  associa 
tion  as  compared  with  ordinary  copartnerships.  The  re- 
spective interests  of  the  copartners  in  the  capital  may  be 
represented  on  the  books  of  the  company  by  proper  credit s 
and  debits,  but  it  is  not  required  by  the  statute  that  they  shall 
be  represented  by  shares.  There  is  nothing,  however,  in 
the  laws  of  Ohio,  prohibiting  the  issuing  of  shares  to  the 
different  members  of  such  limited  partnership?,  showing 
their  respective  shares;  and  it  may  be  that  in  some  instances 
this  is  done,  though  not  required.  However  that  may  be, 
these  limited  partnerships  provided  for  under  this  Ohio 
statute  are  not  required  to  pay  a  tax  on  the  business  in  which 
they  may  be  engaged  under  this  corporation  tax  law.  al- 
though they  may  have  every  requisite  to  fix  such  liability 
upon  them  except  the  mere  issuing  of  shares  to  their  respec- 
tive members;  so  that  it  is  not  only  a  case  of  exempting  a 
business,  under  this  law,  not  conducted  by  a  corporation  and 
taxing  it  when  it  is  conducted  by  a  corporation, but  also  of  tax- 
ing a  business  with  shares  or  by  exempting  it  if  conducted 
without  shares  by  a  limited  partnership.  This  is  dwelt  upon 
to  show  the  narrowness  and  the  arbitrary  and  unreasonable 
character  of  a  classification,  that  rests  on  so  simple  a  differ- 
ence in  the  manner  in  which  the  business  may  be  conducted, 
as  book  accounts  of  debits  and  credits  and  the  issuing  of 
shares  to  show  the  respective  interests  of  the  respective  mem- 
bers, a  factor  or  circumstance  that  cannot  by  any  possibility 
affect  the  inherent  quality  or  character  of  the  business  con- 
ducted. Something  that  has  no  relation  whatever  to  the 
amount  of  the  business  or  its  profits,  something  that  is  pre- 
cisely of  the  character  of  the  improper  measure  suggested, 
for  illustration,  in  the  case  of  Knowlton  vs.  Moore,  and  found 
;i~  a  fact  in  the  case  of  Proridrnt  Institution  vs.  Massachu- 
setts. 
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III. 


The   tax    is   laid,    notwithstanding  the    fact  that  the  in- 
tention of  the  framers  of  this  law  was  to  the  contrary. 
"The  entire  net  income  from  all  source 

1.  What  is  said  by  Mr.  Guthrie  and  his  associates  on  pages 
18-21,  inclusive,  of  their  brief  (case  No.  752)  indicates  that 
if  they  do  not  entertain  this  same  opinion  they  are  at  le 
apprehensive  thai  such  will  he  the  holding  of  this  court. 
Upon  any  other  theory  it  would  be  hard  to  account  for  the 
contention  they  there  make  to  avoid  the  effecl  of  including 
rental-  from  real  estate,  interest  on  Government  and  mu- 
nicipal bond-,  etc.,  in  the  entire  income  from  all  sour. 
Their  effort  in  that  respect  must  fail,  however,  since  neither 
in  the  statute  nor  in  the  Treasury  regulations  nor  in  die 
form-  prescribed  for  the  making  of  returns  under  this  law 
i-  there  any  authority  for  deducting  any  such  item-. 

_'.     The     effect     of    this     law     is,     according    to     even 
construction     that     musl     be    given     it.     to     levy     no    tax 
whatever    on    a    corporation    unless    it    has    a    net    income 
from  all  sources  in  excess  of  s.^000.     Until  it  has  that  in- 
come it  is  as  free  from  tax  a.-  a  copartnership.     When  it  does 
have  that  it  becomes  liable  to  pay.     Moreover,  that  which  it 
is  in  that  ease  required  to  pay.  is  measure, 1  by  the  amount  of 
that  income.     The  measure  has,  in  other  word-,  dire 
tion   to  the  income,   for  it  i-  the  direct   relation   thereof 
the    thing    taxed,    and    without    pi  it.    there    i- 

lax  whatever  on   the  corporation.     If  these   are   thi 
and  we  submit  that  they  are.  no  matter  what  may  be  the  con- 
struction of  the  law  on  other  points,  then  it  would  - 
follow  that  the  thing  taxed  is  the  h  md  nothi: 

3.  If  the  tax  be  laid  on  the  net  income  from  all 
then  as  the  records  before  the  court  abundantly  show,  the 
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tax  is  to  be  laid  in  many  cases  on  rentals  from  real  estate, 
and  on  returns  from  investments  in  personal  property  as 
stocks,  bonds,  etc..  and,  therefore,  under  the  income  tax  de- 
cision in  158  U.  S'.j  the  tax  is  a  direct  tax,  and  unconstitu- 
tional and  invalid.  This  inclusion  of  this  prohibitive  ele- 
ment of  the  income  with  the  entire  income  prevents  any  ap- 
plication of  the  doctrine  of  separability  and,  therefore,  the 
whole  law  must  fail. 


IV. 

The  sixth  paragraph  of  this  law  reads  as  follows: 

"Sixth.  When  the  assessment  shall  be  made,  as 
provided  in  this  section,  the  returns,  together  with 
any  corrections  thereof  which  may  have  been  made 
by  the  Commissioner,  shall  be  filed  in  the  office  of 
the  Commissioner  of  Internal  Revenue  and  shall  con- 
stitute public  records  and  be  open  to  inspection  as 
such." 

It  will  be  observed  that  this  provision  completely  nullifies 
the  seventh  paragraph,  which  reads  as  follows: 

"Seventh.  It  shall  be  unlawful  for  any  collector, 
deputy  collector,  agent,  clerk,  or  other  officer  or  em- 
ployee of  the  United  States  to  divulge  or  make  known 
in  any  manner  whatever  not  provided  by  law  to 
any  person  any  information  obtained  by  him  in  the 
discharge  of  his  official  duty,  or  to  divulge  or  make 
known  in  any  manner  not  provided  by  law  any  docu- 
ment received,  evidence  taken,  or  report  made  under 
this  section  except  upon  special  direction  of  the  Presi- 
dent ;  and  any  offense  against  the  foregoing  provision 
shall  be  a  misdemeanor  and  be  punished  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  both,  at  the  discretion  of 
the  court." 

The  requirement  of  this  sixth  paragraph  is  without  a 
precedent  in  American  legislation  and  in  plain  viola- 
tion of  the   Fourth   Amendment  to   the  Constitution,   for 
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while    the    provisions    of    that    amendment    doubtless    had 
relation    primarily    to    searches    and    seizures    with    a    view- 
to    criminal    prosecutions,     there     is     ao    such     restriction 
expressed  in  the  amendment  and  it  is  contrary  to  reason  to 
suppose  that  the  private  papers,  books,  and  trade  secrets  of 
any  person,  individual,  or  corporation  engaged  in  bu.-ii. 
may.   without  any  justifying   purpose,  be  exacted  in  such 
form  as  the  returns  required  by  this  act  contemplate,  and  be 
then  placed  on  file  in  a  public  office  subject  to  inspection  by 
the  public  without  any  restriction  whatever,  thereby  includ- 
ing among  those  who  may  call  for  these  returns  and  Lns] 
them  the  competitors  in  business  of  the  parties  making  the 
returns.    These  returns  call  for  not  only  the  general  features 
of  the  corporation's  organization,  but  for  the  details  of  its 
riness — the    amount    of   its    indebtedness,    whether    it    is 
bonded  or  of  some  other  character,  and  how  much  of  each ; 
the  gross  amount  of  its  income;  how  much  stock  it  holds  in 
other  companies,  if  any,  and  what  dividends  it  has  received 
thereon;  the  total  amount  of  all  it.-  ordinary  and  necessary 
expenses  in  carrying  on  the  business,  stating  separately  all 
such  items  as  rentals  or  franchise  payments;  the  total  amount 
of  its  losses  sustained;  how  much  it  has  charged  off  for  de- 
preciation of  property;  the  amount  of  interest  it  has  paid 
and  whether  on  bonded  or  other  indebtedness,  stating  items 
of  this  character  separately;  the  amount  paid  out  tor  taxes, 
and  then  all  necessary  details  by  which  it  reaches  an  ascer- 
tainment of  its  net  income  from  all  sources.    In  other  words, 
it  must  set  forth  in  detail  all  those  facts  pertaining  t<>  it- 
organization    and   its  general   financial   situation,    throwing 
light  on  the  que.-tion  whether  it  has  been  successful  or  un- 
successful  in   business,   stating   its   profits   and   stating   its 
losses.    In  addition  to  all  this,  the  Commissioner  of  Internal 
Revenue  i-  empowered,  if  he  doubt  the  accura 
turn  that  has  been  made,  to  examine  "any  books  and  pa] 
hearing  upon  the  matters  required  to  he  included  in  the  re- 
turn of  such  corporation,  etc..  ami  to  require  the  attendance 
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of  any  officer  or  employee  of  such  corporation,  etc.,  and  to 
take  his  testimony  with  reference  to  the  matter  required  by 
law  to  be  included  in  such  return,  etc.,  and  may  also  invoke 
the  aid  of  any  court  of  the  United  States  having  jurisdiction, 
etc.,  to  require  the  attendance  of  such  employees  or  officers 
and  the  production  of  such  books  and  papers,'-'  and  all  these 
returns  and  other  proceedings  are  subject  to  a  penalty,  as 
provided  by  the  eighth  paragraph  of  the  law,  of  not  less  than 
$1,000  and  not  exceeding  $10,000. 

The  question,  What  constitutes  an  unreasonable  search 
and  seizure  in  violation  of  the  Fourth  Amendment,  has  re- 
ceived very  careful  consideration  in  the  case  of  Boyd  vs.  The 
United  States,  116  U.  S.,  616,  and  in  the  case  of  Hale  vs. 
Henkel,  201  U.  S.,  43. 

The  first  of  these  cases  arose  under  the  fifth  section  of 
the  act  of  June  22,  1874.  entitled  "An  act  to  amend  the 
customs  revenue  laws."  and  so  forth,  on  the  motion  of  the 
Government  attorney  to  require  the  defendant,  who  was  an 
importer,  to  produce  in  court  his  private  books,  invoices  and 
papers  or  to  allow  the  allegations  of  the  attorney  to  be  taken 
as  confessed. 

There  was  no  immunity  statute  or  provision  to  protect  the 
defendant  at  that  time,  as  was  the  fact  with  respect  to  the 
statute  considered  in  the  case  of  The  Interstate  Commerce 
Commission  vs.  Baird,  194  U.  S.,  95. 

The  statute  under  which  the  proceeding  was  taken  wis 
held  by  the  court  to  be  void,  because  in  conllict  with  both 
the  Fourth  and  Fifth  Amendments  to  the  Constitution. 

The  third  paragraph  of  the  syllabus  in  the  Boyd  case  reads 
as  follows: 

"It  does  not  require  actual  entry  upon  premises  and 
3<  arch  for  and  seizure  of  papers  to  constitute  an  un- 
reasonable search  and  seizure  within  the  meaning  of 
the  Fourth  Amendment;  a  compulsory  production  of 
a  party's  private  books  and  papers  to  be  used  against 
himself  or  his  property  in  a  criminal  or  penal  pro- 


19 

ceeding,  or  for  a  forfeiture,  is  within  the  spirit  and 
meaning  of  the  amendment. 

"It  is  equivalent  to  a  compulsory  production  of 
papers  to  make  the  non -production  of  them  a  con- 
f.  ssion  of  the  all<  ■  vi  hich  it  is  pretended  'I 

will  prove. 

******* 

"Search  and  .-i-izure  of  a  man's  private  papers  to  be 
used  in  evidence  for  the  purpose  of  convicting  him  of 
a  crime,  recovering  a  penalty,  or  of  forfeiting  his 
property,    is   totally  at    from    the   search    and 

seizure  of  stolen  goods,  dutiable  articles  on  which  the 
duties  have  uot  been  paid,  and  the  like,  which  right- 
fully belong  to  the  custody  of  law." 

"Constitutional  provisions  fob  the  security 
of   persons   and    property    should    be    liberally 

CONSTRUED." 

Mr.  Justice  Bradley  in  his  opinion,  after  reviewing  Lord 
Camden's  decision  in  Entick  vs.  Carrington,  10  Howell  St 
Tr.,  1029,  said: 

"The  principles  laid  down  in  this  opinion  affect 
the  vow  i  e  of  constitutional  liberty  and  security. 

T],r\  reach  farther  than  the  concrete  form  of  til''  • 
the,,  before  the  court,  with  its  adventitious  circum- 
stances :  the}  apply  to  all  invasions,  on  the  pan 
the  Government  and  it-  employees,  of  the  sanctity 
of  a  man's  home  and  the  privacies  of  life.  It  is  not 
ili,.  breaking  of  his  doors  and  the  rummaging  of  his 
drawers  that  constitutes  the  essence  of  the  offense;  but 
it  is  the  invasion  of  his  indefeasible  right  ol  mal 

security,  personal  liberty  and  private  property,  wl 
that  righl  has  nevi  i  forfeited  by  his  conviction 

of  some  public  off< 

In  Hale  vs.  Henkel,  201   CJ.  S.,  11.  commencing  with  the 
second  paragraph  from  the  last  of  the  syllabus,  this  court 

hold,  as  thorp  stated: 

"A  corporation  is  but  an  ition  of  individu 

with  a  distinct  name  and  local  entity,  and  in  < 
ins  itself  as  a  collective  body  it  waives  no  pn- 
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ate  constitutional  immunities,  and  although  it  can- 
not refuse  to  produce  its  books  and  papers,  it  is  en- 
titled to  immunity  under  the  Fourth  Amendment 
against  unreasonable  searches  and  seizures,  and  where 
an  examination  of  its  books  is  not  authorized  by  an 
act  of  Congress  a  subpoena  duces  tecum,  requiring  the 
production  of  practically  all  of  its  books  and  papers, 
is  as  indefensible  as  a  search  warrant  would  be  if 
couched  in  similar  terms." 

Mr.  Justice  Field,  in  re  Pac,  R.  Com.,  32  Fed.,  241,  250, 

said: 

"Of  all  the  rights  of  the  citizen,  few  are  of  greater 
importance  or  more  essential  to  his  peace  and  happi- 
ness than  the  right  of  personal  security,  and  that  in- 
volves, not  merely  protection  of  his  person  from  as- 
sault, but  exemption  of  his  private  affairs,  books,  and 
papers  from  the  inspection  and  scrutiny  of  others. 
Without  the  enjoyment  of  this  right,  all  other  rights 

would  lose  half  their  value. 

******* 

"It  is  the  forcible  intrusion  into,  and  compulsory 
exposure  of  one's  private  affairs  and  papers,  without 
judicial  process,  or  in  the  course  of  judicial  proceed- 
ings, which  is  contrary  to  the  principles  of  a  free 
government,  and  is  abhorrent  to  the  instincts  of  Eng- 
lishmen and  Americans." 

See,  also,  in  re  Comingore,  96  Fed.,  552,  557  (affirmed 
177  U.  P..   ^70),  where  it  is  said: 

"So  far  as  the  information  contained  in  the  reports 
is  obtained  from  the  distiller,  it  is  extorted  for  the 
sole  purpose  of  enabling  the  United  States  to  ascer- 
tain and  collect  from  him  its  revenues.  This  pur- 
pose is  all  that  relieves  both  this  act  and  that  of  so 
long  holding  his  property  from  being  mere  tyranny. 
The  information  derived  from  these  reports  is  not 
obtained  for  publication  in  any  manner.  Tt  is  en- 
tirely official." 

The  search  and  seizure  provided  for  in  this  corporation  tax 
measure  are  not  only  unreasonable  because  of  the  criminal 
proceedings  to  enforce  penalties  that  may  be  predicated  upon 


21 

the  returns  and  investigations,  bul  also  because  they  are  to  be 
open  to  inspection  by  competitors  and  all  others  who  may  be 
interested  to  know  the  trade  secrets  and  actual  condition  of 
business  affairs  of  the  corporations,  or  any  of  them  mak- 
ing the  returns.  There  is  no  necessity  for  such  a  require- 
ment, for  the  Governmenl  has  accomplished  its  purpose,  so 
far  as  revenue  is  concerned,  when  the  assessments  are  made, 
and  the  fact  thai  the  publicity  then  to  follow  is  unnecessary 
makes  such  a  requirement  more  unreasonable  than  it  might 
otherwise  be.  The  statute  in  which  this  provision  is  found 
is  a  revenue  statute,  hut  confessedly  this  provision  had  for 
one  of  its  chief  objects,  not  the  raising  of  revenue,  bul  the 
subjection  of  the  corporations  of  the  country  in  their  busi- 
ness transactions,  to  the  surveillance  and  regulation  of  the 
Government.  The  President  so  announced  in  his  mess 
to  Congress  recommending  the  enactment:  the  Senators 
p-hn  and  advocated  the  measure  onenlv  proclaii 

that  this  was  one  of  its  chief  purposes.  However  it  may  be 
as  to  corporations  created  by  the  Federal  Government  or  a«  to 
State  corporations  engaged  in  interstate  commerce,  the  Con- 
gress surely  has  no  power  to  make  such  a  requirement  of 
State  corporations  engaged  in  a  purely  intrastate  busin<  - 
Such  corporations  owe  nothing  except  in  common  with  all 
other  citizens  to  the  Federal  Government;  they  do  not  derive 
their  powers  from  the  Federal  Government  and  the  Federal 
Government  has  no  power  of  visitation  with  respect  to  them. 
Tf  it  should  he  disclosed  that  they  are  transacting  business  in 
-■Hie  irregular  manner  that  could  not  lie  approved,  the  I 
eral  Governmenl  ha-  no  power  to  corred  it.  or  to  punish  il 
to  (Id  anything  else  with  respect  to  it.  In  view  of  all  this, 
the  provi  ion  seems  to  he  not  only  arbitrary,  but  wanton, 
without  excuse  or  justification  of  any  kind  and  certainly 
wholly  unnecessary.  What  the  citizen  or  person  (and  either 
word  includes  corporation-)  i-  entitled  to  i-  protection  in 
hi-  person,  property,  and  papers,  from  unne< — ary  invasion, 
intrusion,  or  publicity. 

Washington,  D.  C,  March   L6,  L910. 
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IN  THE 

SUPREME  COURT  OF  THE  UNITED  STAT] 

October  Term,  1909. 


LEWIS  W.  JARED,  Appellant, 

vs. 

THE  AMERICAN  MULTIGRAPH  COMPANY   ET  Al.. 

Appellees. 


ORAL  ARGUMENT  OF  MR.  J.  B.  FORAKER.1 

Thursday,  March  17.  1910. 
The  courl  reconvened  al  2  :30  o'clock  p.  m. 

Mr.  Foeaker:  Ma\  ii  please  the  court:  Inasmuch  as 
my  time  is  shori  I  shall  not  occupy  any  of  it  with  a  detailed 
statement,  such  as  is  usual,  of  the  nature  :in<l  character  of  the 
particular  suil  in  which  1  appear,  bul  shall  content  myself  in 
thai  respecl  with  the  simple  remark  that  the  appellee  in  thai 
suit  is  a  manufacturing  corporation,  duly  organized  under 
the  laws  of  Ohio,  and  located  and  engaged  in  business  al 
Cleveland,  Ohio,  and  that  it-  business  is  purely  intrastate. 

Mr.  Justice  White:  Yon  are  no1  speaking  of  your 
particularly  because  there  is  any  idiosyncrasy  in  it?     Y 
going  to  address  yourself  to  the  general  subject? 


1  The  message  of  th<  ol  of  June 

uii  corporations,  etc.,  and  the  law  in  question  will  be  found  in  the 

dix. 


Mr.  Foraker:  I  am  going  to  address  myself  to  the  gen- 
eral subject,  yes.  I  may  say  that  for  the  same  reason  I 
shall  not  comment  on  any  of  the  other  cases  that  have  been 
brought  forward  to  be  heard  with  this  case  at  this  time. 
The  cases  differ  somewhat  as  to  their  facts:  some  cases  raise 
questions  that  other  cases  do  not  raise,  but  your  Honors 
will  find  all  that  in  the  records  and  in  the  briefs  that  have 
been  filed  by  counsel,  if  yon  do  not  learn  it  from  what  has 
been  said  by  counsel  by  the  time  the  oral  argument  has 
been  concluded.  It  is  sufficient  for  me  to  say  that  we  are 
all  here  to  test  the  constitutionality  of  the  so-called  "cor- 
poration tax  law."  section  38  of  the  recent  tariff  act  :  and  1 
want  to  supplement  what  has  already  been  said  to  the  court 
by  saying  that  section  38.  as  printed  in  the  Appendix  to  the 
brief  of  the  Government,  contains  all  of  that  act  that  has  any 
reference  to  the  corporation  tax  law. 

These  cases  raise  all  the  questions,  so  far  as  I  am  aware, 
that  can  be  raised  affecting  the  validity  of  this  statute. 

I  sin  add  say  further  that  having  the  character  of  case 
to  which  I  have  referred,  when  1  use  the  word  "corporation" 
in  connection  with  the  remarks  I  shall  undertake  to  make. 
I  want  to  be  understood  as  referring  to  corporations  created 
by  the  States  and  engaged,  as  this  is.  in  a  purely  intrastate 
business. 

Speaking  in  this  way.  the  first  question  to  be  answered, 
and  it  i<  a  question  that  mu.-t  be  answered  before  there  can 
be  any  intelligent  discussion,  is.  on  what  is  the  tax  laid9 

Your  Honors  will  find  the  language  of  the  <tatute  some- 
what indefinite:  so  indefinite  that  there  is  room  for  differ- 
ent opinions  and  as  a  result  there  have  been  a  great  many 
answers  made  to  that  question.  T  have  read  all  that  T  have 
-ecu  as  they  appeared  in  the  public  prints,  and  as  they  have 
been  made  otherwise:  that  is  to  say,  T  have  rend  what  was 
said  on  this  subject  by  legislators  who  had  to  do  with  the 
framing  and  the  enactment  of  the  law,  and  T  have  read 
what    has  been    said   by   other  public   officials,    and    T   have 


read  whal  has  been  said  generally  by  members  ctf  the  legal 
profession  and  others  who  have  discussed  the  subjed  in  the 
public  prints.  T  think  T  am  safe  in  stating  thai  as  a  ne1 
cesult  of  all,  when  whal  has  thus  been  said  has  been  prop- 
erly analyzed,  it  will  be  found  thai  the  tax  is  laid,  and  musl 
be  held  to  be  laid,  on  one  or  the  other  of  the  five  follow- 
ing named  things:  Thai  is  to  say,  the  tax  i-  laid  either  (1) 
on  the  corporation  as  such,  or  (2)  on  the  franchise  to  be 
:i  corporation,  or  (3)  on  whal  [  shall  call  the  facility  of 
the  corporation  to  transacl  business  in  corporate  form,  or 
on  ili<'  business  of  the  corporation  considered  as  a  prop 
erty  or  as  an  occupation,  or.  finally,  as  tho  fifth  and  lasl 
thing  on  which  it  can  be  laid,  it  musl  be  held  to  be  laid  on 
the  "entire  not  income  from  all  sources,"  to  use  the  langua 
employed  in  tho  statute. 

This  variety  of  opinion  appears  to  ho  reflected  to  some 
extent  in  the  brief  of  tho  Government.  At  page  K  T  find  this 
language,  under  the  second  subdivision  of  the  argument: 

"The  considerations  which  prove  the  tax  to  be  an 
excise  on  the  actual  conduct  or  transaction  of  busin 
may  be  presented  in  four  divisions." 

Thai    is    the    firsl    proposition    it    undertakes    to    discuss. 
Then   al   page  26,  after  reviewing  a   number  of  i    -•  -    the 
last  one  being  the  case  of  Nicol  vs.  .1  mes, -  it  says,  likening 
this  case  to  that,  where  the  tax  was  on  tho  facility  to  trans 
business  al  an  exchange,  your  Honors  will  remember: 

So.  in  the  pro-out  case  a  tax  upon  business  trans- 
acted by  corporations  may  be  said  to  be  n  tax  " 
the  enjoyment  or  wtilissation   in   the  business  of  tfa 
peculiar  advantage  '^-^  by  tht   law  to  corpon 

busim  88." 

I  understand  thai  to  be  a  contention  consistenl  with  the 
firsl  statement  T  read,  thai  tho  tux  is  laid  on  the  facility 
call  it.  to  transad  business  in  corporate  form. 


'  173  U.  8.,  509. 
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Now,  turning  to  page  72  of  the  Government's  brief, 
we  have  this  kind  of  a  statement.  After  reviewing  a  number 
of  cases,  it  says : 

"The  tax  in  each  case,  as  already  shown,  was  on  the 
business  of  the  corporation ;  as  is  the  present  tax." 

Now,  turning  to  page  79  we  have  the  following: 

"While  this  tax  is  not  on  the  corporate  franchises, 

but  on  the  exercise  or  use  of  those  franchises/' 

and  so  forth,  getting  back,  as  I  understand  it,  to  the  orig- 
inal proposition  that  the  tax  is  not  laid  on  the  corporation, 
as  such,  nor  on  the  franchise  of  the  corporation — the  fran- 
chise, I  mean,  to  be  a  corporation — nor  is  it  laid  on  the 
business  of  the  corporation  as  an  occupation,  but  on  the  privi- 
lege of  the  corporation  to  do  business  in  corporate  form:  the 
facility,  in  other  words.  And  when  it  refers  to  the  advan- 
tages arising  from  doing  business  in  that  form,  it  of  course 
refers,  or  at  least  I  so  understand  it,  to  the  fact  that  the  stock- 
holders have  only  a  restricted  liability  for  the  debts  of  the 
concern  as  compared  with  the  liability  of  a  member  of  a  gen- 
eral copartnership. 

Now.  having  pointed  out  tliat  there  is  this  variety  of  opin- 
ion among  its  friends.  T  should  say  perhaps  that  there  is  not 
entire  harmony  among  the  opponents  of  this  measure  as  to 
what  this  tax  is  laid  upon.  Mr.  Evarts,  as  1  understood  him, 
contended  this  morning  very  strenuously  and  very  ably  that 
the  tax  is  laidon  the  corporation,  or  on  the  corporate  franchise. 
1  understand,  and.  for  that  reason.  1  make  no  contention  en 
that  point,  that  this  court  has  practically  held  in  a  number 
of  cases,  notably  in  the  recent  South  Carolina  case,8  that  the 
Federal  Government  has  power  to  tax  a  State  corporation  or 
its  franchise  when  it  is  engaged  in  a  private,  ordinary  busi- 
ness, such  as  was  there  engaged  in  by  the  State,  hut  that 
this   court   has  always  held,    uniformly,    that  the   Federal 

'South  Carolina  vs.  TJ.  S.,  199  V.  S.,  437. 


Government  has  no  power  to  tax  an  agency  or  instrumental- 
ity of  the  State,  created  by  the  State  to  accomplish  some  pur- 
pose    tected    with   some  duty   <«t'  \\w  Stat.-   -jnwrnment 

Now,  therefore,  if  the  courl  should  find  thai  the  tax  is  laid  or 
the  franchise  to  be  a  corporation,  thru  my  contention  will 
be  thai  al]  the  so-called  public-service  corporations,  such 
as  traction  companies  and  gas  companies  and  electric  light 
companies  and  water  companies,  and  a  dozen  or  more  other 
companies  which  are  employed  to  administer  to  the  necessi- 
of  the  people  are  agencies  or  instrumentalities  created 
by  the  State  for  the  purpose  of  aiding  it  in  the  discharge 
of  the  duty  it  owes  its  people  to  preserve  their  health  and 

ommodate  their  necessity 

But  1  pass  that,  for  the  moment,  at  least,  because  it  will 
be  my  contention  that  this  tax  is  laid,  not  on  the  corporation, 
nor  it-  franchise,  nor  its  facility,  nor  it-  business,  but  on  the 
net  income  from  all  sourc 

T  can  strengthen  what   T  have  to  say   in  that   behalf,  at 

-■  t,,  Some  extent,  by  first  pointing  out  why.  in  my 
opinion,  the  tax  is  not  laid  on  any  one  of  tho  other  things 
mentioned,  and,  therefore,  in  the  first  place  let  me  shov  why. 
in  my  opinion,  it  cannol  be  held  1"  be  laid  on  the  business 
of  the  corporation  as  an  occupation:  Tlio  Government  makes 
in,  claim  that  it  is  laid  on  the  business  of  the  corporation 
as  property. 

Tt  cannot  ho  hold  to  be  laid  on  the  business  of  the  cor- 
poration ;i-  an  occupation,  because  thoro  is  no  classification 
hv  the  statute  of  business  with  reference  to  occupation  :  none 
is  attempted. 

Government   in   its  brief  contends  that   this  case  is 
lil<,.  the  ?  that   this  law,  1  mean,  i-  like  the 

law  under  which   that  case  arose.     Nothing  can   be  wider 
of  the  mark  than  that  statement.    Your  Honors  will  remem- 

r  that  the  law  under  which  the  Spreckels  case  arose,  the  ad 
of  1R0R  raising  revenues  to  meet   flie  exigencies  of  e 
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classified  the  business  of  refining  sugar  and  the  business  of 
refining  oil,  and  it  provided  that  every  person,  copartner- 
ship, or  corporation  engaged  in  the  business  of  refining  oil 
or  sugar  should  be  held  to  pay  thus  and  so,  and  this  court 
snid,  when  it  was  contended  that  that  was  a  tax  on  the  in- 
come and  was  invalid  under  the  income-tax  cases5  because 
rental  from  real  estate  was  included,  that  the  statute  was 
valid  because  it  required  the  corporation  to  pay  the  tax 
with  respect  to  the  business  it  was  carrying  on.  If  that 
corporation  had  been  engaged  in  some  other  business,  it 
would  not  have  had  any  tax  to  pay — I  mean  some  business 
other  than  one  or  the  other  of  the  two  mentioned  in  that  stat- 
ute. There  the  tax  was  on  the  corporation  with  respect  to 
the  business  it  was  conducting,  but  here  the  very  opposite  is 
true.  The  tax  is  not  laid  on  the  corporation  here  with  re- 
spect to  the  business  it  is  conducting,  lint  without  respect  to 
the  business  it  is  conducting,  for  this  is  a  tax  the  corporation 
must  pay  no  matter  in  what  business  it  may  be  engaged. 
Tf  the  Spreckels  corporation  be  still  in  existence  and  still 
engaged  in  the  business  of  refining  sugar,  it  will  find  that 
it  is  required  to  pay  this  tax  under  this  law.  if  this  law  i-^ 
upheld.  no<  because  it  is  engaged  in  the  business  of  refining 
sugar,  but  because  it  is  a  corporation  engaged  in  business. 
Tu  the  short  time  allotted  to  me  I  cannot  elaborate  that  as 
T  would  like,  but  T  have  said  enough,  perhaps,  to  advise  the 
court  of  the  point  T  want  to  make — that  there  is  no  tax.  and  I 
may  say  that  no  attempt  was  ever  before  made  to  impose 
such  a  tax  by  any  statute  on  business  as  an  occupation  with- 
out classifying  the  business,  and  there  is  no  attempt  at 
that  here. 

Mr.  Justice  Harlan:  What  do  you  mean  by  "classifica- 
tion"?    What  would  be  an  illustration  of  classification? 

Mr.  Foraker  :  T  mean  this.  Tf  for  any  reason  there  be  an 
inherent  quality  in  the  dry  goods  business,  which  was  rep- 
resented by  Mr.  Evarts  here  tin's  morning,  that  would  justify 


5  Pollock  vs.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.,  429  :  15S  U.  S.,  601. 


ilk-  Laying  of  a  tax  on  it.  as  there  was  supposed  to  be  in  the 
business  of  refining  sugar,  it  should  be  taxed  wherever  found, 
as  an  occupation.  Thai  is  to  say,  the  3tatute  should  provide, 
as  the  statute  did  in  the  Spreckels  case,  thai  every  person,  co 
partnership  or  corporation  engaged  in  the  dry-goods  business 
shall  pay  thus  and  so;  that  would  be  classification,  and  the 
business  would  be  taxed  no  matter  where  found  nor  in  wh< 
hands  found.  It  is  a  conclusive  argument,  almost,  that  th< 
framers  of  this  law  did  no1  intend  to  tax  the  business  as  an 

iji:iti(Mi,  thai  they  were  entirely  silenl  as  to  the  character 
of  business  to  be  taxed.  Now,  I  think  1  have  said  enough  on 
that,  although  very  much  more  mighl  be  said,  and  1  would 
say  much  more  it'  I  had  the  time.  I  conclude,  therefore,  thai 
the  business  as  an  occupation  is  not  the  object  of  this  tax.  A 
corporation  is  required  to  pay.  no  matter  what  its  business 
may  be.  The  nature  or  character  of  the  business  has  nothing 
to  do  with  the  question. 

There  is  a  good  deal  more  strength  in  the  contention  thai 
the  tax  is  laid  on  the  corporation,  or  its  franchise,  or  it- 
facility  to  do  business,  because  the  corporation  i-  required 
to  pay  the  tax:  but  I  need  not  go  beyond  the  brief  of  the 

enmient  to  find  what  1  have  a  right  to  say  is  conclusive 
authority  that  the  tax  is  not  laid  on  the  corporation,  or  the 
franchise  to  be  a  corporation,  or  the  facility  of  the  corpo 
tiou  to  transacl  business  as  a  corporation.     At  page  36  the 

vernmenl  concludes  the  argument  it  make-  to  -how  that 
the  tax  i-  no1  laid  on  the  franchise.     I  only  use  the  langu 
of  the  Governmenl  when  I  say  I  find  here  "conclusive"  au- 
thority that   the  tax   is  not   laid  on  the  facility  to  trans 
business.     It  says: 

"  finally  ami  conclusively  tfu 

■':■  sul,],  d  of  Hi'   in. 
a"  thing  'l/'i  tU 

The  statute  lays  the  [as  in  term-    with  n  to  the 

carrying  on  or  doing  business,'  whether  by  a  corpo- 
ration or  joinl  stock  company  or  insurance  partner 
ship.     If  no  business  i-  actually  done,  thi 
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fore,  no  tax,  notwithstanding  the  fact  that  the  corpo- 
rate franchises  all  the  while  exist  and  may  have  very 
large  value.  If  franchises  were  the  subject  of  the  tax, 
they  would  of  course  fall  under  the  tax  independently 
of  the  actual  transaction  of  any  business  in  the  exer- 
cises of  the  franchises  and  independently  of  there 
being  any  income  from  business.  This  ought  to  set 
the  matter  at  rest." 

So  says  the  Government.  I  agree  with  that;  but  that  was 
inserted  in  this  brief  apparently  without  thinking  of  where 
it  led,  for  if  it  be  true  that  because  the  franchise  is  in  ex- 
istence and  of  great  value,  there  is  no  liability  to  the  tax 
without  something  else  being  added,  and  that  is  conclusive 
that  the  franchise  is  not  taxed;  it  is  equally  true  and 
equally  conclusive  that  the  facility  to  transact  business, 
which  goes  hand  in  hand  with  the  creation  of  the  corpora- 
tion, may  be  in  existence,  will  be  in  existence,  without  any 
liability  to  pay  the  tax.     Something  else  must  be  added. 

In  other  words,  to  make  this  point  a  little  more  clear,  the 
tax  is  not  laid  on  the  corporation,  in  my  judgment,  because 
from  the  moment  the  corporation  is  chartered,  from  the  mo- 
ment it  is  organized,  it  has  an  existence  and  it  has  a  value, 
whatever  that  may  be.  From  the  moment  it  gets  its  hah 
chise,  the  franchise  is  in  existence;  and  the  corporation  may 
be  vested  with  all  the  powers  that  the  most  generous  State 
will  confer,  and  yet  there  is  no  liability  to  pay  any  tax 
From  the  moment  it  is  chartered  and  organized  and  its  cap 
ital  is  fully  paid  in,  it  will  have  every  facility  that  it  will 
ever  have,  and  vet  there  is  no  tax.  As  stated  here  with  re- 
spect  to  the  franchise,  there  cannot  be  any  tax  until  the  cor- 
poration engages  in  business,  something  it  has  not  yet  done: 
and  that  it  is  not  enough  for  it  to  engage  in  busi- 
ness; it  must  not  only  engage  in  business,  but  it  must  engage 
in  business  successfully,  before  there  is  any  tax.  at  leasl  suc- 
cessfully to  the  extent  that  the  corporation  shall  have  an  in- 
come from  all  sources  in  excess  of  $5,000.  The  minute 
it  has  that  it  becomes  liable  to  the  tax.     Now,  I  adopt  the 
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reasoning  of  the  Government—]  had  adopted  it  in  my  brief 
before  I   read  the  Government's  brief — as  confirmatory  of 

what  was  in  my  mind  before,  that  inasmuch  as  tin*  corpora- 
tion exists  without  liability  to  the  tax.  inasmuch  as  the  fran- 
chise tn  be  a  corporation  exists  without  liability  to  the  tax. 
inasmuch  as  the  facility  in  do  business  i-  ;it  the  command  of 
the  corporation  without  liability  to  the  tax,  and  inasmuch 

irporation  with  this  franchise  and  facility  may  engage  in 
business  without  liability  to  the  tax,  inasmuch  as  it  cannot 
be  under  any  liability  to  pay  a  tax  until  it  has  been  suflfi 
ciently  successful  to  have  a  net  income  of  over  $5,000,  tli 
it  is  its  net  income,  and  not  anything  else,  that  is  the  3ubjec1 
of  this  tax.     Without  that,  it  do.-  qo1  pay — with  it.  it  do 
pay — and  what  it  pays  is  one  per  cent  of  its  amount. 

The  case  of  Knowlton  vs.  Moore6  is  a  very  instructive  one. 
It  has  been  referred  to  here  this  morning.  The  court  will 
remember  that   there   the  -ubject  was  whether  or   not    the 

cy  3hould  be  taxed  according  to  its  amount,  or  the  total 
amount  of  a  large  estate  out  of  which  it  had  been  willed 
The  court  adopted  the  construction  that  gave  to  the  amount 
of  the  legacy  the  fixing  of  the  percentage  that  it  should  pay 
saying  that  where  two  constructions  were  permissible, 
one  led  to  inequality  and  the  other  to  what  was  equitable,  the 

struction  would  be  adopted  that  led  to  what  was  equitable 
and  just.  That  is  what  may  lie  done  here  Then-  i-  no 
relation  here:  as  there  was  not  in  the  case  of  Knowlton 
\foori .  between  the  measure  of  thi  ta>  that  i-  to  be  paid  and 
the  thing  taxed,  if  the  thing  taxed  he  either  the  corporation, 
or  the  franchise  to  be  .-i  corporation,  or  tin-  facility  of  the  . 
poration  to  transad  business 

For  illustration,   we   will   su]  if  the   t;i\   be  on   the 

corporation,   that   there  are  two  corporations  organized  <"i 
the  same  day  under  the  laws  of  Ohio,   for  tin-  same  pur- 
pose,  with   tin'   same   capital,   mid   with   the  same   pow< 
Tin  \  e   in   business  on    the  same  day,   and   we  will 
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suppose  they  are  engaged  in  the  business  of  mining  coal: 
that  business   will   illustrate   as   well   as  another;   we  have 
a  great  many  such  corporations.     The  one  has  precisely  the 
same  facility,  the  same  franchise,  the  same  powers,  as  the 
other,  but  the  results  of  their  business  experiences  are  very 
different.     The  one  may  have   a  successful   capable   man- 
agement ;  the  other  may  be  unfortunate  in  that  respect.    The 
one  may  have  an  easy  field  to  operate  in,  and  the  other  a  dii 
ficult  field.     A  thousand  and  one  things  may    happen 
result  of  which  will  be  that  one  corporation  will  be  successful 
and  have  a  net  income  beyond  the  sum  of  $5,000  on  win 
it  will  be  liable  under  this  law  to  pay  a  tax,  while  the  other 
with  the  same  opportunities,  facilities,  and  powers  exactly, 
will  have  no  such  liability,  because  its  returns  will  show  that 
instead  of  making  profits  it  has  suffered  losses.     Now.  if  the 
tax  be  laid  on  the  corporation,  it  is  inequitable  in  its  results, 
because  things  of  precisely  the  same  value  in  the  eye  of  the 
law  should  not  have  to  pay  different  amounts:   one  a  heavy 
or  a  light  tax,  and  the  other  no  tax  at  all. 

There  is  another  thing,  if  your  Honors  please,  to  which 
1  call  attention,  which  shows  to  my  mind  quite  as  con 
clusively  as  the  argument  made  by  the  Government  that  this 
tax  is  not  laid  either  on  the  corporation.  it<  franchise  or  it- 
facility,  and  that  is  the  provision  of  the  statute  with  respect  U> 
allowances  and  deductions.  The  provision  is,  in  one  para 
graph,  that  in  making  up  the  returns  with  a  view  to  ascertain- 
ing the  net  income  from  all  sources,  the  corporation  shall  be 
allowed  to  deduct  all  interest  it  has  paid  oui  during  the 
year  on  its  bonded  indebtedness  or  other  indebtedness,  to 
an  amount  not  in  excess  of  its  capital  stock:  and  in  another 
paragraph  it  is  provided  that  the  corporation  may  deduct 
all  the  interest  that  it  has  been  paid  during  the  year  by 
other  corporations  on  stock  held  by  it  in  other  corporations. 
Tf  the  tax  be  on  the  corporation,  or  on  the  franchise  to  he  a 
corporation,  or  on  the  facility  to  transact  business,  those 
provisions  have  no  proper  place  in  the  statute.     It  has  been 
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said  they  were  put  there  to  avoid  double  taxation;  al  least, 
tluit  was  said  as  to  the  authority  to  deducl  dividends  received 
on  stock  of  other  corporations;  bul  the  point  1  make  is  thai 
the  corporation,  as  an  objecl  of  taxation,  is  the  same  from 
the  day  of  it-  creation  until  the  day  of  it-  dissolution,  and 
it-  franchise  is  the  same,  and  its  facility  to  do  business 
is  the  same,  and  therefore  if  either  of  these  be  the  objecl  of 
the  tax,  then  these  deductions  have  no  proper  place  in  the 
statute,  because,  among  other  things,  if  the  tax  be  Laid  on 
either  one  of  these  things,  there  is  no  such  thing  possible 
as  double  taxation  and  no  occasion  to  make  deductions  or  dis- 
allowances and,  for  thai  matter,  no  occasion  to  ascertain  ne1 
incomes. 

1  might  cite  other  cases  than  the  case  of  Knowlton  vs. 
Moon  to  show  thai  the  measure  of  a  tax  like  this  must  have 
some  natural  or  proper  relation  to  the  thing  taxed.  The 
ease  of  Provident  Institution  vs.  Massachusetts,''  cited  in  my 
brief,  is  a  case  thai  is  in  point  in  that  respect,  hold- 
ing that  the  measure  of  the  tax  there  provided  had  no 
proper  relation  to  the  thing  taxed,  and  that  consequently 
if  upheld,  there  would  be  an  uuiu-t  and  inequitable  result; 
but  all  of  that  passes  away  if  you  hold  thai  the  tax  is  laid 
un  the  net  income  of  the  corporation  from  all  sources,  for 
when  yon  hold  that,  then  you  have  a  measure  that  corre- 
sponds with  the  thing  taxed,  the  net  income,  for  the  amount 
,,f  the  tax  is  to  he  "equivalenl  to  one  per  centum  upon  the 
entire   net    income     *     *     *     from   all    sources." 

1  should  say  one  more  word  before  I  quil  the  subject, 
if  1  have  the  time,  aboul  public-service  corporations.  1 
do  not  differ,  if  von  find  that  the  tax  is  laid  on  the  corpora- 
tion or  its  franchise,  from  mosl  of  what  Mr.  Evarts  -aid 
1  do  not  1  -nnw  thai  I  differ  at  all  from  anything  for  which 
he  contended.  Rut  I  have  not  -em  fit  in  my  brief  or  other 
wise  in  this  case  to  make  the  contention  thai  he  made 
cause,  a-  I  -aid  a  moment  ago,  T  regard  the  South  Carolina 
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case  as  settling  it  that  the  mere  fact  that  a  State  may  incor- 
porate a  company  to  engage  in  private  business  is  not  suffi- 
cient to  deprive  the  Federal  Government  of  the  power  of 
taxing  that  business  or  that  corporation.  But  I  also  under- 
stand that  it  is  equally  well  settled,  settled  by  every  de- 
cision that  this  court  has  ever  announced,  that  however  it 
may  be  as  to  mere  private  corporations  engaged  in  ordinary 
business,  when  it  comes  to  corporations  created  to  exercise 
powers  of  the  State,  then  they  are  to  be  considered  instru- 
mentalities of  the  State,  and  the  Federal  Government  has  no 
right  to  tax  them.  It  has  been  said  in  some  of  the  brief- 
that  traction  companies  and  gas  companies  and  other  compa- 
nies of  that  kind  are  not  State  instrumentalities:  but  T  call 
your  Honors'  attention  to  the  fact  that  in  every  authority  on 
the  subject  it  will  be  laid  down  a.s  the  duty  of  the  State  to 
find  a  way  for  its  citizens  to  be  provided  with  the  necessities 
of  life,  health,  and  successful  local  government  which  they 
supply. 

The  nature  and  purposes  of  these  public-service  corpora- 
tions are  admirably  set  forth  by  Mr.  Justice  Davis  in  the 
Binglwmpton  Brir7fjr.  9,  Wall..  51.  quoted  with  approval  by 
Mr.  Justice  Harlan  in  the  case  of  New  Orleans  (ran  Co.  vs. 
Louisiana  Lifjht  Co..  115  IT.  S..  663. 

Mr.  Justice  Davis  said  : 

"The  purposes  to  be  attained  are  generally  beyond 
the  ability  of  individual  cnterpri-o.  and  can  only  bo 
accomplished  through  the  aid  of  ;i>-nri;!t,>:l  wealth. 
This  will  not  bo  risked  unless  privileges  are  given  and 
securities  furnished  in  an  act  of  incorporation.  Tbo 
wants  of  the  public  are  often  so  imperative  thai  a  duty 
i>  imposed  on  the  Government  to  provide  for  them  : 
and.  as  experience  has  proved  that  a  State  should  not 
directly  attempt  to  do  this,  it  i-  necessary  to  confer 
on  others  the  faculty  of  doing  what  the  <ovoroion 
power  is  unwilling  to  undertake.  The  legislature, 
therefore,  says  to  public-spirited  citizens:  'Tf  von  will 
embark,  with  your  time,  money  and  skill,  in  an  en- 
terprise which  will  accommodate  the  public  necessi- 
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ties,  we  will  granl  to  you,  for  h  limited  period,  or  in 
perpetuity,  privileges  thai  will  justify  the  expi  nditure 
of  your  money,  and  the  employmenl  of  your  time  and 
skill.'  Such  a  granl  is  a  contract,  with  mutual  con- 
siderations, and  justice  and  good  policy  alike  require 
thai  the  protection  of  the  law  should  be  assured  to  it." 

Now,  if  your  Honors  please,  take  1 1 1 o  case  of  franchises 
such  a-  Mr.  Justice  Davis  was  there  referring  to.  Take  the 
case,  for  illustration,  of  ;i  traction  company.  When  it 
organizes  it  must  firsl  go  to  the  State  and  gel  ;i  franchise  t" 
1,(.  a  corporation.  P>\  virtue  of  thai  step  it  secures  certain 
powers     becomes  invested  with  them  ;  others  to  o] 

in  the  city  named  in  the  charter,  it-  traction  lines,  to  lay 
its  tracks  and  to  do  every   other  thing   necessary   t<>  a   suc- 
sful  operation.     Those  companies  in  our  State  are  invested 
with  the  power  of  eminent  domain,  not  in  its  broadest  sense, 
but  in  a  sense  that  authorizes  me  to  say  vested  with  the  power 
of  eminent  domain,  for  where  there  can  be  no  agreement 
they  can,  a-  a  matter  of  necessity,  ::<>  into  the  courts  and  con- 
demn and  take  what  they  need.     Why  should  they  have 
power  of  eminent  domain?     I.-  there  am  more  perfeel  ba 
of  sovereignty  than  the  power  of  eminenl   domain?    Win 
should  the  Stat.'  part  with  it  to  one  of  these  public-si 
corporations,  and  most  of  thorn  are  invested  with  it.  unl<  -- 
'  be  ;i  fact  thai  the  public-service  corporation  i-  to  do  whal 
it  i-  the  «luty  of  the  State  to  do:  hut  whal  the  Suite.  aco 
ing  to  experience,  as  Mr.  Justice  Davis  says,  cannol  wisel\ 
undertake  to  do?     Therefore  :t   let-  it   out   to  private  indi- 
viduals, by  incorporating  them,  and  they  gel  their  chart 
ami  then  they  havi    I        i  to  the  pity  where  they  are  to  o] 
ate,  for  they  cannol  exercise  any  <»f  their  powers  until  tl 

•  another  franchise,  in  the  shape  of  an  ordinance  from  the 
city  which  states  whai  kind  of  track-  they  -hall   lav.  what 
kiial  of  cars  they  shall  run.  whal  speed  tin  \  shall  make,  what 
fare-  they  -laid  charge,  what  local  taxes  the)  -hall  pay, 
so  forth:  and  all  this  i-  in  the  nature  of  contractual  obli 
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tion.     Now,  all  this  is  public  business,  not  private  or  ordi- 
nary.    It  is  something  the  State  ought  to  do  directly,  if  not 
indirectly — for  it  is  the  duty  of  the  State  to  find  a  way  to 
give  to  the  people  these  necessities  of  their  life,  health  and 
happiness.     I   claim   thai  every  such   corporation   is  an  in- 
strumentality of  the  State,  exercising  the  power  of  the  State, 
and  the  highest  evidence  of  that  is  the  fact  that  they  are  in- 
vested with  the  power  of  eminent  domain.     That  being  true, 
we  come  within  the  decision  of  the  South  Carolina  case,  and 
we  come  within  the  decision  of  the  case  of  Veazie  Bank  v 
Ft  una,  in  8  Wallace,  533,  where  it  was  held  that  while  pri- 
vate corporations  might  be  taxed,  possibly — it  did  not  h 
it  explicitly.  T  believe — yet  instrumentalities  of  the  State  wer 
beyond  the  power  of  the  Federal  Government  to  tax. 

Mr.  Justice  White:  What  character  of  corporation  do  you 
represent? 

Mr.  Foraker:  I  represent  a  manufacturing  corporation 
in  this  case,  but  there  are  pnblic-service  corporations  her.  . 
as  the  records  will  show,  and  T  am  speaking,  as  T  said,  for  all. 
upon  all  the  questions  which  arise:  as  one  of  the  counsel 
selected  to  represent  all,  in  the  sense  of  making  one  of  the 
main  arguments  in  the  case. 

Now  1  want  to  say  a  word,  passing  away  from  that  which 
your  Honors  will  find  fullv  dealt  with  in  my  brief — about 
this  publicity  provision.8  There  has  not  been  enough  said 
about  that,  with  all  due  deference  to  those  who  participated 
in  what  was  said  this  morning. 

It  is  the  most  remarkable  provision  ever  found  in  an 
American  statute.  T  refer  to  the  sixth  paragraph.  It  i- 
without  a  precedent  in  all  American  legislation,  and  1  have 
a  letter  in  my  pocket  from  a  very  careful  student  of  the  law 
who  informs  me  that  we  will  have  to  go  all  the  way  back  to 
the  reign  of  the  Tudors  before  we  can  find  a  precedent  for  it 
in  the  legislation  of  England.     Now.  what  is  it? 

8  Put  in  issue  as  to  its  validity  by  one  of  the  last  paragraphs  of  the  bill 
in  this  case. 
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Solicitor-General  Bowers:  How  about  the  State  statutes 
which  so  commonly  provide  for  the  publication  of  State  tax 
returns? 

Mr.  Foraker:  That  may  be  an  entirely  different  thing, 
and  is  entirely  different  so  far  as  I  have  knowledge.  But  let 
me  speak  about  this. 

The  seventh  paragraph  provides  with  the  utmost  care  that 
no  collector,  deputy  or  clerk  or  official  oi  any  kind  shall  dis- 
close any  facts  stated  in  these  returns.  But  the  sixth  section 
practically  nullifies  that,  because  it  provides  that  after  the 
collector  has  received  the  returns,  he  shall  transmit  them  to 
the  Commissioner  of  Internal  Revenue  who  make-  the 
sessment,  and  then,  after  he  shall  have  made  hi  assessment, 
after  the  whole  work  is  done,  they  shall  be  filed  in  hi-  office, 
there  to  be  and  remain  as  public  records. open  topublic  inspec- 
tion. Now.  T  am  familiar  with  the  cases  decided  by  this  court 
with  respect  to  the  Fourth  Amendment,  and  what  is  held  by 
them  to  be  unreasonable  search  and  seizure  in  violation  of  that 
provision  of  the  Constitution.  1  have  not  time  in  the  three 
or  four  minute-  left  to  go  over  them,  but  in  the  Boyd  ca 
you  will  find  that  it  is  laid  down,  and  that  it  was  adhered  to 
in  all  the  other  cases  on  the  subject,  the  last  one  being  the 
of  Hah  rs.  Henkel,  20]  I  .  S.,  13,  that  search  and  seizure 
in  violation  of  the  fourth  Amendment,  need  not  be  a 
questration  by  a  public  officer  invading  your  premises,  break 
ing  open  your  doors,  rummaging  your  drawer-  and  taking 
away  your  papers,  but  it  is  sufficient  if  the  law  requires  with- 
out necessity  a  surrender  of  your  private  papers  and  books, 
the  secrets  of  your  business ;  it  is  an  unreasonable  search  and 
seizure  if  there  be  no  necessity  for  it.  Now  of  course  in  the 
case  of  stolen  goods  there  may  be  search.  In  case  of  a  pro- 
ceeding by  the  Government  for  the  collection  of  a  tax  there 
may  he  such  investigation.  In  litigation  where  the  rights 
of  parties  are  to  he  determined  the  court"  will  enforce  the  pro' 
duction  of  books  and  papers,  but  your  Honors  will  find  thai 


»Boyd        i     3.,  116  U.  S.,  616. 
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the  courts  have  ever  been  careful  in  all  such  cases  to  enforce 
no  more  publicity  than  the  ends  of  justice  required.  I  in- 
vite careful  attention  to  the  authorities  I  have  cited  in  my 
brief. 

Mr.  Justice  Harlan  :  Some  of  the  States  have  statutes 
which  require  them  to  make  answers  to  certain  questions 
showing  all  the  different  kinds  of  property,  and  they  have  to 
swrear  to  it  and 

Mr.  Foraker:  That  may  be  true. 

Mr.  Justice  Harlan  :  Let  me  finish.  I  suppose  you  would 
not  deny  the  power  of  the  State  to  require  that  paper  to 
be  filed? 

Mr.  Foraker:  No;  but  I  deny  the  power  of  the  State 
to  make  it  open  to  public  inspection  if  it  contain  business 
secrets,  such  as  gains  and  losses  and  other  items  required 
here. 

Mr.  Justice  Harlan  :  You  mean  if  the  State  allows  a 
single  man  to  go  there  and  see  that  paper  that  there  is  a 
violation  of  the  law? 

Mr.  Foraker  :  I  mean  to  say  that  the  State  has  no  right, 
as  to  a  return  such  as  this,  to  open  it  to  the  public  for  gen- 
eral inspection,  and  has  no  right  to  make  use  of  it  except 
for  the  purpose  for  which  the  return  was  required.  This 
has  been  held  in  every  case  that  lias  been  decided  by  this 
court.  It,  may  be  no  case  such  as  your  Honor  has  in  mint  I 
has  ever  been  presented. 

Mr.  Justice  White:  Has  not  every  law  provided  absolute 
privacy  with  respect  to  the  method? 

Mr.  Foraker:  Yes;  always.  Every  law  with  respect  to 
internal  revenue,  for  instance,  has  required  that  the  returns 
called  for  should  be  filed,  but  that  they  should  not  be  open  to 
public  inspection,  and  all  such  laws  have  provisions  like 
the  seventh  paragraph  of  this  act.  that  if  officials  shall  give 
away  the  secrets  that  they  come  into  possession  of  with  re- 
spect to  the  business  for  which  the  return  is  made  they  shall 


17 

be  subject  to  heavyfines  and  imprisonment.10  In  no  law  since 
the  beginning  of  the  Government  has  there  ever  been  any 
provision  like  this,  opening  the  returns  to  public  inspection. 
What  is  the  object  of  it?  No!  the  revenue,  for  we  have  thai 
withoul  this  provision.  It  is  wholly  unnecessary  in  that 
respect.  It  is  intended  simply  and  solely  to  make  known  to 
the  public,  in  so  far  as  the  public  may  be  interested,  the 
inside  operations  of  the  corporations  making  the  returns. 
Nbl  only  the  curious,  but  also  competitors,  can  learn  all 
aboul  any  business  under  this  provision,  and  thus  acquire 
facts  which  always  heretofore  the  law  has  protected. 

Primarily,  the  Fourth  and  Fifth  Amendments  had  re- 
lation, of  course,  to  criminal  prosecutions,  but  it  is  not 
necessary  that  there  should  he  a  criminal  prosecution  in 
progress  or  threatened  to  make  such  a  provision  an  unreason- 
able search  and  seizure.  You  have  unreasonable  search 
whenever  there  is  invasion  of  the  home  or  office  by  proc<  ss 
of  law  to  compel  the  production  of  hook-  or  papers  to 
he  thrown  open  to  the  public  without  necessity  therefor 
to  accomplish  any  legitimate  purpose  of  the  Government 
or  the  law.  The  cases  T  have  cited  in  my  brief  indicate 
in  what  eases  inspections  and  investigations  may  be  lawfully 
made  and  enforced  and  whal  kind  of  restrictions  for  the 
protection  of  citizens  will  be  thrown  about  all  such  proceed- 
ing, and  all  these  cases  will  be  found  to  denounce  such  a 
provision   ;i-  this  under  consideration. 

One  inure  word,  if  T  may  have  another  minute. 

Thief  Justice:  Proceed. 

Mr.  Forakkr:  T  do  not  know  that  T  fully  understand 
tie  view  Mr.  Guthrie  will  take  as  to  the  subject  on  which 
the  tax  is  laid  by  this  law.  Tie  will  speak  for  himself 
and  his  associate  counsel,  who  is  on  the  brief  with  him; 
hot  T  find  something  in  his  brief  at  passes  18-21,  to  which 
T   desire   to  call    attention.      Tf  he   does   not    regard    the   tax 


-  >■  also  Sec.  22,  An  .July  2,  1009.  to  provi.lr  for  taking  the  L3th  Cen- 
sus for  the  same  prohibition. 
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as  laid,  as  I  contend  it  is,  "on  the  entire  net  income  from 
all  sources,"  he  must  certainly  be  apprehensive  that  the 
court  will  so  find;  for  in  his  brief,  at  the  pages  named. 
he  contends  that  the  words  "from  all  sources"  should  be 
construed  in  the  light  of  the  provisions  of  other  statutes, 
on  account  of  which  interest  on  Government  and  other 
municipal  bonds,  rental  from  real  estate,  and  returns 
from  personal  property  should  not  be  properly  included  as  a 
part  of  the  income  that  is  to  be  taxed,  since  that  would 
make  it  a  direct  tax,  under  the  Income  Tax  decisions.11  This 
contention  cannot  be  successfully  made  because  your  Honors 
will  find  that  it  is  not  only  in  conflict  with  the  language  of 
the  statute,  but  if  you  will  consult  this  book.  "Machen  on 
Corporation  Tax,"  where  they  are  all  set  forth,  you  will 
find  that  it  is  also  in  conflict  with  the  regulations  prescribed 
by  the  Secretary  of  the  Treasury  for  the  making  of  returns 
under  this  law,  and  in  conflict  with  the  blank  returns 
themselves,  inasmuch  as  there  is  no  place  provided  in  the  re- 
turns for  such  deductions  to  be  made  or  allowed.  In  other 
words,  you  will  find  that  the  law  and  the  Secretary  of  the 
Treasury  and  the  Commissioner  of  Internal  "Revenue,  in  con- 
struing it.  and  the  blank  returns  in  the  form  in  which  they 
are  made  up,  all  alike  preclude  such  a  construction :  for  they 
all  alike  proceed  as  did  the  Senators  who  advocated  the  law, 
and  as  does  the  Attorney  General  in  advocating  it  here  on  the 
theory,  that  the  tax  is  upon  the  facility  of  the  corporation  to 
transact  the  business  of  a  corporation  in  corporate  form,  or  to 
transact  business,  putting  it  in  a  different  way.  with  respect 
to  the  business  as  an  occupation  ;  and  in  neither  case  is  there 
any  propriety  in  making  such  deductions  or  allowances. 

One  word  more  by  way  of  recapitulation,  in  closing, 
Your  Honors  will  find,  T  think,  when  you  come  to  examine 
this  case,  that  the  tax  is  not  laid  on  the  corporation,  nor 
on  the  franchise  to  be  a  corporation,  nor  on  the  privilege  or 
facility  of  the  corporation  to  carry  on  business  in  corporate 


11  Pollock  vs.  Farmer?'  Loan  &  Trust  Co.,  157  U.  S.,  429 ;  158  U.  S.,  601. 
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form,  nor  on  the  advantages  of  the  stockholders  in  the  re- 
stricted liability  for  debts  of  the  corporation,  nor  yet  on  the 
business  of  the  corporation  as  an  occupation;  but  that  it  is 
on  the  entire  net  income  from  all  sources.  You  will  also 
find  that  the  elements  that  enter  into  this  net  income  are 
not  separable,  and  that  the  law  itself,  save  and  except  only 
as  to  the  sixth  paragraph,  the  publicity  clause,  is  not  sepa- 
rable: and,  consequently,  so  far  as  the  tax  feature  is  con- 
cerned, the  law  must  stand  or  fall  in  its  entirety.  However 
desirable  it  may  be  to  tax  some  classes  of  corporations, 
and  however  desirable  it  may  be  on  some  accounts  to  re- 
quire publicity  with  respect  to  their  affairs,  there  is  no  neces- 
sity for  any  such  requirement  as  to  the  great  majority  of  the 
corporations.  This  is  a  law  of  the  gravest  and  most  far- 
reaching  consequence,  and  I  bespeak  for  it  that  careful  con- 
sideration which  its  great  importance  merits. 
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MESSAGE 

PROM   THE 

PRESIDENT  OF  THE  UNITED  STATES 

RECOMMENDING 

AN  AMENDMENT  TO  THE  TARIFF  BILL  IMPOSING 
UPON  ALL  CORPORATIONS  AND  JOINT  STOCK  COM- 
PANIES FOR  PROFIT,  EXCEPT  NATIONAL  BANKS 
(OTHERWISE  TAXED  ,  SAVINGS  BANKS,  AND  BUILD- 
ING AND  LOAN  ASSOCIATIONS,  AN  EXCISE  TAX 
MEASURED  BY  2  PER  CENT  ON  THE  NET  INCOME 
OF  SUCH  CORPORATIONS;  ALSO  PROVIDING  FOR  A 
CONSTITUTIONAL  AMENDMENT  GIVING  POWER  TO 
IMPOSE  TAXES  ON  INCOMES. 


To  the  Senate  and  House  of  Representatives : 

It  is  the  constitutional  duty  of  the  President  from  time  to 
time  to  recommend  to  the  consideration  of  Congress  such 
measures  as  he  shall  judge  necessary  and  expedient.  In  my 
inaugural  address,  immediately  preceding  this  present  ex- 
traordinary session  of  Congress,  I  invited  attention  to  the 
necessity  for  a  revision  of  the  tariff  at  this  session,  and  stated 
the  principles  upon  which  I  thought  the  revision  should  be 
effected.  I  referred  to  the  then  rapidly  increasing  deficit, 
and  pointed  out  the  obligation  on  the  part  of  the  framers  of 
the  tariff  bill  to  arrange  the  duty  so  as  to  secure  an  ade- 
quate income,  and  suggested  that  if  it  was  not  possible  to  do 
so  by  import  duties,  new  kinds  of  taxation  must  be  adopted, 
and  among  them  T  recommended  a  graduated  inheritance 
tax  as  correct  in  principle  and  ;i-  certain  and  easy  of  collec- 
tion. The  House  of  Representative-  has  adopted  the  sugges- 
tion and  has  provided  in  the  bill  it  passed  for  the  collection 
of  such  a  tax.     In  the  Senate  the  action  of  its  Finance  Com- 
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mittee  and  the  course  of  the  debate  indicate  that  it  may  not 
agree  to  this  provision,  and  it  is  now  proposed  to  make  up  the 
deficit  by  the  imposition  of  a  general  income  tax,  in  form  and 
substance  of  almost  exactly  the  same  character  as  that  which 
in  the  case  of  Pollock  v.  Farmers'  Loan  and  Trust  Company 
(157  U.  S.,  429)  was  held  by  the  Supreme  Court  to  be  a 
direct  tax,  and  therefore  not  within  the  power  of  the  Federal 
Government  to  impose  unless  apportioned  among  the  several 
States  according  to  population.  This  new  proposal,  which  I 
did  not  discuss  in  my  inaugural  address  or  in  my  message  at 
the  opening  of  the  present  session,  makes  it  appropriate  for 
me  to  submit  to  the  Congress  certain  additional  recommen- 
dations. 

The  decision  of  the  Supreme  Court  in  the  income-tax  cases 
deprived  the  National  Government  of  a  power  which,  by 
reason  of  previous  decisions  of  the  court,  it  was  generally 
supposed  that  Government  had.  It  is  undoubtedly  a  power 
the  National  Government  ought  to  have.  It  might  be  in- 
dispensable to  the  nation's  life  in  greast  crises.  Although 
I  have  not  considered  a  constitutional  amendment  as  neces- 
sary to  the  exercise  of  certain  phases  of  this  power,  a  mature 
consideration  has  satisfied  me  that  an  amendment  is  the  only 
proper  course  for  its  establishment  to  its  full  extent.  I 
therefore  recommend  to  the  Congress  that  both  Houses,  by  a 
two-thirds  vote,  shall  propose  an  amendment  to  the  Consti- 
tution conferring  the  power  to  levy  an  income  tax  upon  the 
National  Government  without  apportionment  among  the 
States  in  proportion  to  population. 

This  course  is  much  to  be  preferred  to  the  one  proposed  of 
re-enacting  a  law  once  judicially  declared  to  be  unconstitu- 
tional. For  the  Congress  to  assume  that  the  court  will  re- 
verse itself,  and  to  enact  legislation  on  such  an  assumption, 
will  not  strengthen  popular  confidence  in  the  stability  of 
judicial  construction  of  the  Constitution.  It  is  much  wiser 
policy  to  accept  the  decision  and  remedy  the  defect  by 
amendment  in  due  and  regular  course. 

Again,  it  is  clear  that  by  the  enactment  of  the  proposed 
law,  the  Congress  will  not  be  bringing  money  into  the  Treas- 
ury to  meet  the  present  deficiency,  but  by  putting  on  the 
statute  book  a  law  already  there  and  never  repealed,  will 
simply  be  suggesting  to  the  executive  officers  of  the  Govern- 
ment their  possible  duty  to  invoke  litigation.  If  the  court 
should  maintain  its  former  view,  no  tax  would  be  collected  at 
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all.  If  it  should  ultimately  reverse  itself,  still  no  taxes  would 
have  been  collected  until  after  protracted  delay. 

Tt  is  said  the  difficulty  and  delay  in  securing  the  approval 
of  three-fourths  of  the  States  \\  ill  destroy  all  chance  of  adopt- 
ing the  amendment.  Of  course,  no  one  can  speak  with  i 
tainty  upon  this  point,  but  I  have  become  convinced  thai  a 
great  majority  of  the  people  of  this  country  are  in  favor  of 
vesting  the  National  Government  with  power  to  levy  an  in- 
come tax.  and  that  they  will  secure  the  adoption  of  the 
amendment  in  the  States,  if  proposed  to  them. 

Second,  the  decision  in  the  Pollock  case  left  power  in  the 
National  Government  to  levy  an  excise  tax  which  accom- 
plishes the  same  purpose  as  a  corporation  income  tax,  and  is 
free  from  certain  objections  urged  to  the  proposed  income-tax 
measure. 

T  therefore  recommend  an  amendment  to  the  tariff  bill  inl- 
ine- upon  all  corporations  and  joint  stock  companies  for 
profit,  except  national  banks  ("otherwise  taxed),  savings 
banks,  and  building  and  loan  associations,  an  excise  tax  m 
ured  by  2  per  cent  on  the  net  income  of  such  corporation-. 
This  is  an  excise  tax  upon  the  privilege  of  doing  business  as 
an  artificial  entity  and  of  freedom  from  a  general  partner- 
ship liability  enjoyed  by  those  who  own  the  stock. 

T  am  informed  that  a  2  per  cent  tax  of  this  character 
would  brine  into  the  Treasury  of  (lie  Tinted  States  not  le^« 
than  $25,000,000. 

The  decision  of  the  Supreme  Court  in  the  case  of  Spreck- 
els  Sugar  "Refining  Company  against  McClain  (192  TT.  S., 
397)  seems  clearly  to  establish  the  principle  that  such  a  tax 
as  this  is  an  excise  tax  upon  privilege  and  not  a  direct  tax  on 
property,  and  is  within  the  federal  power  without  appor- 
tionment according  to  population.  The  tax  on  net  income  is 
ferable  to  one  proportionate  to  a  percentage  of  the  gross 
receipt*,  because  it  i*  a  tax  upon  success  and  not  failure. 
Tt  imposes  a  burden  at  the  source  of  the  income  at  a  time 
when  the  corporation  is  well  able  to  pay  and  when  collection 
is  easy. 

Another  meril  of  this  tax  is  tin   Federal  supervision  which 
musl  be  < a  1  in  order  to  make  the  law  effective  over  the 

annual  account'-'  and  business  transactions  of  all  corpora- 
tion*. While  the  faculty  of  assuming  a  corporate  form  has 
been  of  the  utmost  utility  in  the  business  world,  it  is  also 
true  thai  substantially  all  of  the  abuses  and  all  of  the  evil* 
which  have  arou*ed  the  public  to  the  necesity  of  reform  were 
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made  possible  by  the  use  of  this  very  faculty.  If  now,  by  a 
perfectly  legitimate  and  effective  system  of  taxation,  we  are 
incidentally  able  to  possess  the  Government  and  the  stock- 
holders and  the  public  of  the  knowledge  of  the  real  business 
transactions  and  the  gains  and  profits  of  every  corporation 
in  the  country,  we  have  made  a  long  step  toward  that  super- 
visory control  of  corporations  which  may  prevent  a  further 
abuse  of  power. 

I  recommend,  then,  first,  the  adoption  of  a  joint  resolution 
by  two-thirds  of  both  Houses  proposing  to  the  States  an 
amendment  to  the  Constitution  granting  to  the  Federal  Gov- 
ernment the  right  to  levy  and  collect  an  income  tax  without 
apportionment  among  the  States  according  to  population, 
and,  second,  the  enactment,  as  part  of  the  pending  revenue 
measure,  either  as  a  substitute  for.  or  in  addition  to.  the  in- 
heritance tax.  of  an  excise  tax  upon  all  corporations,  meas- 
ured by  2  per  cent  of  their  net  income. 


Wm.  H.  Taft. 


The  Wttite  House.  June  16,  1900. 


[Public — No.  5.  | 

An  Act  to  Provide  revenue,  equalize  duties  and  encourage  the 
industries  of  the  United  States,  and  for  other  purposes. 

Be  if  enacted  by  the  Senatt  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled, 

*  *  *  *  *         *  * 

Sec.  38.  That  every  corporation,  joint  stock  company  or 
association,  organized  for  profit  and  having  a  capital  stock 
represented  by  shares,  and  every  insurance  company,  now 
or  hereafter  organized  under  the  laws  of  the  United  Suite- 
or  of  any  State  or  Territory  of  the  United  States  or  under 
the  Acts  of  Congress  applicable  to  Alaska  or  the  District  of 
Columbia,  or  now  or  hereafter  organized  under  the  laws  of 
any  foreign  country  and  engaged  in  business  in  any  State  or 
Territory  of  the  United  States  or  in  Alaska  or  in  the  District 
of  Columbia,  shall  be  subject  to  pay  annually  a  special  ex- 
cise tax  with  respect  to  the  carrying  on  or  doing  business  by 
such  corporation,  joint  stock  company  or  association,  or  in- 
surance company,  equivalent  to  one  per  centum  upon  the 
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entire  net  income  over  and  above  five  thousand  dollars  re- 
ceived by  it  from  all  sources  during  such  year,  exclusive  of 
amounts  received  by  it  as  dividends  upon  stock  of  other  cor- 
porations, joint  stock  companies  or  associations,  or  insurance 
companies,  subject  to  the  tax  hereby  imposed;  or  if  organized 
under  the  laws  of  any  foreign  country,  upon  the  amount  of 
net  income  over  and  above  five  thousand  dollars  received  by 
it  from  business  transacted  and  capital  invested  within  the 
United  States  and  its  Territories,  Alaska,  and  the  District  of 
Columbia  during  such  year,  exclusive  of  amounts  so  received 
by  it  as  dividends  upon  stock  of  other  corporations,  joint 
stock  companies  or  associations,  or  insurance  companies, 
subject  to  the  tax  hereby  imposed:  Provided,  however,  That 
nothing  in  this  section  contained  shall  apply  to  labor,  agri- 
cultural or  horticultural  organizations,  or  to  fraternal  bene- 
ficiary societies,  orders,  or  associations  operating  under  the 
lodge  system,  and  providing  for  the  payment  of  life,  sick, 
accident,  and  other  benefits  to  the  members  of  such  societies, 
orders,  or  associations,  and  dependents  of  such  members,  nor 
to  domestic  building  and  loan  associations,  organized  and 
operated  exclusively  for  the  mutual  benefit  of  their  members, 
nor  to  any  corporation  or  association  organized  and  operated 
exclusively  for  religious,  charitable,  or  educational  purposes, 
no  part  of  the  net  income  of  which  inures  to  the  benefit  of 
any  private  stockholder  or  individual. 

Second.  Such  net  income  shall  be  ascertained  by  deduc- 
ting from  the  gross  amount  of  the  income  of  such  corpora- 
tion, joint  -tock  company  or  association,  or  insurance  com- 
pany, received  within  the  year  from  all  sources,  (first)  all 
the  ordinary  and  necessary  expenses  actually  paid  within  the 
year  out  of  income  in  the  maintenance  and  operation  of  its 

siness  and  properties,  including  all  charges  such  as  rentals 
or  franchise  payments,  required  to  be  made  as  a  condition  to 
the  continued  use  or  possession  of  property:  (second)  all 
Losses  actually  sustained  within  the  year  and  not  compen- 
sated by  insurance  or  otherwise,  including  a  reasonable 
allowance  for  depreciation  of  property,  if  any,  and  in  the 
case  of  insurance  companies  the  sums  other  than  dividends. 
paid  within  the  year  on  policy  and  annuity  contracts  and  the 
net  addition,  if  any,  required  by  law  to  be  made  within  the 
year  to  reserve  funds;  (third)  interest  actually  paid  within 
the  year  on  its  bonded  or  other  indebtedness  to  an  amount 
of  such  bonded  and  other  indebtedness  not  exceeding  the 
paid-up  capital  stock  of  such  corporation,  joint  stock  com- 
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pany  or  association,  or  insurance  company,  outstanding  at 
the  close  of  the  year,  and  in  the  case  of  a  bank,  banking  asso- 
ciation or  trust  company,  all  interest  actually  paid  by  ii 
within  the  year  on  deposits;  (fourth)  all  sums  paid  by  it 
within  the  year  for  taxes  imposed  under  the  authority  of  the 
United  States  or  of  any  State  or  Territory  thereof,  or  im- 
posed by  the  government  of  any  foreign  country  as  a  con- 
dition to  carrying  on  business  therein;  (fifth)  all  amounts 
received  by  it  within  the  year  as  dividends  upon  stock  of 
other  corporations,  joint  stock  companies  or  associations,  or 
insurance  companies,  subject  to  the  tax  hereby  imposed: 
Provided,  That  in  the  case  of  a  corporation,  joint  stock  com- 
pany or  association,  or  insurance  company,  organized  under 
the  laws  of  a  foreign  country,  such  net  income  shall  be  ascer- 
tained by  deducting  from  the  gross  amount  of  its  income 
received  within  the  year  from  business  transacted  and  capi- 
tal invested  within  the  United  States  and  any  of  its  Terri- 
tories, Alaska,  and  the  District  of  Columbia,  (first)  all  the 
ordinary  and  necessary  expenses  actually  paid  within  the 
year  out  of  earnings  in  the  maintenance  and  operation  of  it- 
business  and  property  within  the  United  States  and  its  Ter- 
ritories. Alaska,  and  the  District  of  Columbia,  including  all 
charges  such  as  rentals  or  franchise  payments  required  to  be 
made  as  a  condition  to  the  continued  use  or  possession  of 
property;  (second)  all  losses  actually  sustained  within  the 
year  in  business  conducted  by  it  within  the  United  States  or 
its  Territories.  Alaska,  or  the  District  of  Columbia  not  com- 
pensated by  insurance  or  otherwise,  including  a  reasonable 
allowance  for  depreciation  of  property,  if  any.  and  in  the 
case  of  insurance  companies  the  sums  other  than  dividends, 
paid  within  the  year  on  policy  and  annuity  contracts  and  the 
net  addition,  if  any.  required  by  law  to  be  made  within  the 
year  to  reserve  funds:  (third)  interest  actually  paid  within 
the  year  on  its  bonded  or  other  indebtedness  to  an  amount 
of  such  bonded  and  other  indebtedness,  not  exceeding  the 
proportion  of  its  paid-up  capital  stock  outstanding  at  the 
close  of  the  year  which  the  gross  amount  of  its  income  for 
the  year  from  business  transacted  and  capital  invested  within 
the  United  States  and  any  of  its  Territories.  Alaska,  and  the 
District  of  Columbia  bears  to  the  gross  amount  of  it-  income 
derived  from  all  sources  within  and  without  the  United 
State-:  (fourth)  the  sums  paid  by  it  within  the  year  for 
taxes  imposed  under  the  authority  of  the  United  State-  or 
of  any  State  or  Territory   thereof:    (fifth)   all  amounts  re- 
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ceived  by  ii  within  the  year  as  dividends  upon  .-tuck  of  other 
corporations,  joint  -lock  companies  or  associations,  and  in- 
surance companies,  subject  to  the  tax  hereby  imposed.  In 
the  case  of  assessment  insurance  companies  the  actual  de- 
posit of  sums  with  State  or  Territorial  officers,  pursuanl  to 
l;i\\ .  as  additions  to  guaranty  or  reserve  funds  shall  be  treated 
as  being  payments  required  by  law  to  reserve  funds. 

Third.  There  shall  be  deducted  from  the  amounl  of  the 
net  income  of  each  of  such  corporations,  joint  stock  coin- 
panics  or  associations,  or  insurance  companies,  ascertained 
as  provided  in  the  foregoing  paragraphs  of  this  section,  the 
sum  of  live  thousand  dollars,  and  said  tax  shall  he  computed 
upon  the  remainder  of  .-aid  net  income  of  such  corporation, 
joint  stock  company  or  association,  or  insurance  company, 
for  the  year  ending  December  thirty-first,  nineteen  hun- 
dred and  nine,  and  for  each  calendar  year  thereafter:  and  on 
or  before  the  first  day  of  March,  nineteen  hundred  and  ten. 
and  the  first  day  of  March  in  cadi  year  thereafter,  a  true  and 
accurate  return  under  oath  or  affirmation  of  its  president, 
vice-president,  or  other  principal  officer,  and  its  treasurer  or 
assistant  treasurer,  shall  he  made  by  each  of  the  corporations, 
joint  stock  companies  or  associations,  and  insurance  com- 
panies, subject  to  the  tax  imposed  by  this  section,  to  the 
collector  of  internal  revenue  for  the  district  in  which  sueh 
corporation,  joinl  stock  company  or  association,  or  insurance 
company,  has  it-  principal  place  of  business,  or.  in  the  case 
of  a  corporation,  joint  stock  company  or  association,  or  in- 
surance company,  organized  under  the  laws  of  a  foreign 
country,  in  the  place  where  its  principal  business  is  carried 
on  within  the  United  States,  in  such  form  as  the  Commis- 
sioner of  Inierna!  Revenue,  with  the  approval  of  die  Secre- 
tary of  the  Treasury,  -hall  prescribe,  setting  forth,  (first) 
the  total  amount  of  the  paid-up  capital  stock  of  such  cor- 
poration, joint  stock  company  or  association,  or  insurance 
company,  outstanding  at  the  close  of  the  year;  (second) 
the  t'>tal  amount  of  the  bonded  and  other  indebtedness 
of  such  corporation,  joint  stock  company  or  association, 
or  insurance  company  at  the  close  of  die  year:  (third)  the 
gross  amount  of  the  inc., me  of  such  corporation,  joint  -lock 
company  or  association,  or  insurance  company,  received  dur- 
ing such  year  from  all  sources,  and  if  organized  under  the 
law<  of  a  foreign  country  the  gross  amount  of  it-  income 
dved  within  the  year  from  business  transacted  and  cap- 
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ital  invested  within  the  United  States  and  any  of  its  Terri- 
tories, Alaska,  and  the  District  of  Columbia ;  also  the  amount 
received  by  such  corporation,  joint  stock  company  or  asso- 
ciation, or  insurance"  company,  within  the  year  by  way  of 
dividends  upon  stock  of  other  corporations,  joint  stock  com- 
panies or  associations,   or  insurance  companies,  subject   to 
the  tax  imposed  by  this  section;   (fourth)  the  total  amount 
of  all  the  ordinary  and  necessary  expenses  actually  paid  out 
of  earnings  in  the  maintenance  and  operation  of  the  busi- 
ness and  properties  of  such  corporation,  joint  stock  company 
or  association,  or  insurance  company,  within  the  year,  stating 
separately  all  charges  such  as  rentals  or  franchise  payments 
required  to  be  made  as  a  condition  to  the  continued  use  or 
possession  of  property,  and  if  organized  under  the  laws  of 
a  foreign  country  the  amount  so  paid  in  the  maintenance 
and  operation  of  its  business  within  the  United  States  and 
its  Territories.  Alaska,  and  the  District  of  Columbia;    (fifth  ) 
the  total  amount  of  all  losses  actually  sustained  during  the 
year  and  not  compensated  by  insurance  or  otherwise,  stating 
separately  any  amounts  allowed  for  depreciation  of  property, 
and  in  the  case  of  insurance  companies  the  sums  other  than 
dividends,  paid  within  the  year  on  policy  and  annuity  con- 
tracts and  the  net  addition,  if  any.  required  by  law  to  be 
made  within  the  year  to  reserve  funds;  and  in  the  case  of  a 
corporation,  joint  stock  company  or  association,  or  insurance 
company,   organized  under  the  laws  of  a  foreign  country. 
all  losses  actually  sustained  by  it  during  the  year  in  business 
conducted  by  it  within  the  United  States  or  its  Territories, 
Alaska,  and  the  District  of  Columbia,  not  compensated  by 
insurance  or  otherwise,  stating  separately   any   amounts  al- 
lowed for  depreciation  of  property,  and  in  the  case  of  in- 
surance  companies    the    sums   other   than    dividends,    paid 
within   the  year  on   policy   and   annuity  contracts  and   the 
net  addition,  if  any.  required  by  law  to  be  made  within  the 
year  to  reserve  fund;    (sixth)  the  amount  of  interest  actually 
paid  within  the  year  on  its  bonded  or  other  indebtedness  to 
an  amount  of  such  bonded  and  other  indebtedness  not  ex- 
ceeding the  paid-up  capital  stock  of  such  corporation,  joint 
stock   company  or  association,  or  insurance  company,  out- 
standing at  the  close  of  the  year,  and  in  the  case  of  a  hank, 
l.anking    association    or   trust    company,    stating   separately 
all  interest  paid  by  it  within  the  year  on  deposits;  or  in  case 
of  a  corporation,  joint  stock  company  or  association,  or  in- 
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surance  company,  organized   under  the   laws  of  a  foreign 
country,  interest  so  paid  on  its  bonded  or  other  indebted- 

;  to  an  amount  of  such  bonded  or  other  indebtedni 
not  exceeding  the  proportion  of  its  paid-up  capital  stock  ou1 
standing  at  the  close  of  the  year,  which  the  gross  amount  of 
ome  for  the  year  from  business  transacted  and  capital 
invested  within  the  United  States  and  any  of  it.-  Territories, 
Alaska,  and  the  District  of  Columbia,  bears  to  the  gross 
amounl  of  it-  income  derived  from  all  sources  within  and 
without  the  United  States;  I  seventh  )  the  amount  paid  by  it 
within  the  year  for  taxes  imposed  under  the  authority  of 
United  States  or  any  State  or  Territory  thereof,  and 
separately  the  amount  so  paid  by  it  for  taxes  imposed  by  the 
government  of  any  foreign  country  as  a  condition  to  carry- 
ing on  business  therein;  (eighth)  the  net  income  of  such 
corporation,  joint  stock  company  or  association,  or  insur- 
ance company,  after  making  the  deductions  in  this  section 
authorized.  All  such  returns  shall  as  received  be  transmitted 
forthwith  by  the  collector  to  the  Commissioner  of  Internal 
Revenue. 

Fourth.  Whenever  evidence  shall  be  produced  before  the 
Commissioner  of  Internal  Revenue  which  in  the  opinion  of 
the  commissioner  justifies  the  belief  that  the  return  made  by 
any  corporation,  joint  -lock  company  or  association,  or  in- 
surance company,  is  incorrect,  or  whenever  any  collector 
shall  report  to  the  Commissioner  of  [nternal  Revenue  that 
any  corporation,  joint  stock  company  or  association,  or  in- 
surance company,  has  failed  to  make  a  return  as  required  by 
law,  the  Commissioner  of  Internal  Revenue  may  require 
from  the  corporation,  joint  stock  company  or  association,  or 
insurance  company  making  such  return,  such  further  in- 
formation with  reference  to  its  capital,  income,  losses,  and 
expenditures  as  he  may  deem  expedient:  and  the  Commis- 
sioner of  [nternal  Revenue,  for  the  purpose  of  ascertaining 
the  correctness  of  such  return  or  for  the  purpose  of  making 
.-!  return  where  none  has  been  made.  Js  hereby  authorized, 
by  any  regularly  appointed  revenue  agent  specially  desig- 
nated by  him  for  that  purpose,  to  examine  any  books  and 
papers  bearing  upon  the  matters  required  to  be  included  in 
the  return  of  such  corporation,  joint  stock  company  or  asso- 
ciation, or  insurance  company,  and  to  require  the  attendance 
of  any  officer  or  employee  of  such  corporation,  joint  stock 
company  or  association,  or  insurance  company,  and  to  take 
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hi?  testimony  with  reference  to  the  matter  required  by  law 
to  be  included  in  such  return,  with  power  to  administer  oaths 
to  such  person  or  persons;  and  the  Commissioner  of  Internal 
Revenue  may  also  invoke  the  aid  of  any  court  of  the  United 
St hIcs  having  jurisdiction  to  require  the  attendance  of  such 
officers  or  employees  and  the  production  of  such  books  and 
papers.  I 'poo  the  information  so  acquired  the  Commis- 
sioner of  Internal  Revenue  may  amend  any  return  or  make 
a  return  where  none  has  been  made.  All  proceedings  taken 
by  the  Commissioner  of  Internal  Revenue  under  the  provis- 
ions of  this  section  shall  be  subject  to  the  approval  of  the 
Secretary  of  the  Treasury. 

Fifth.  All  returns  shall  be  retained  by  the  Commissioner 
of  Internal  Revenue,  who  shall  make  assessments  thereon; 
and  in  case  of  any  return  made  with  false  or  fraudulent  in- 
tent, he  shall  add  one  hundred  per  centum  of  such  tax.  and 
in  case  of  a  refusal  or  neglect  to  make  a  return  or  to  verify 
the  same  as  aforesaid  he  shall  add  fifty  per  centum  of  such 
lax.  In  case  of  negled  occasioned  by  the  sickness  or  ab- 
sence of  an  officer  of  such  corporation,  joint  stock  company 
or  association,  or  insurance  company,  required  to  make  said 
return,  or  for  other  sufficient  reason,  the  collector  may  allow 
such  further  time  for  making  and  delivering  such  return  as 
he  may  deem  necessary,  not  exceeding  thirty  days.  The 
amount  so  added  to  the  tax  shall  he  collected  at  the  same 
time  and  in  the  same  manner  as  the  tax  originally  assessed 
unless  the  refusal,  neglect,  or  falsity  is  discovered  after  the 
date  for  payment  of  said  taxes,  in  which  case  the  amount 
so  added  shall  be  paid  by  the  delinquent  corporation,  joint 
stock  company  or  association,  or  insurance  company,  imme- 
diately upon  notice  given  by  the  collector.  All  assessments 
shall  be  made  and  the  several  corporations,  joint  stock  com- 
panies or  associations,  or  insurance  companies,  shall  he  noti- 
fied of  the  amount  for  which  they  are  respectively  liable  on 
or  before  the  first  day  of  June  of  each  successive  year,  and 
said  assessments  shall  be  paid  on  or  before  the  thirtieth  day 
of  June,  except  in  cases  of  refusal  or  neglect  to  make  such 
return,  and  in  cases  of  false  or  fraudulent  returns,  in  which 
cases  the  Commissioner  of  Internal  Revenue  shall,  upon  the 
discovery  thereof,  at  any  time  within  three  year-  after  said 
return  i-^  ilwr.  make  a  return  upon  information  obtained  as 
above  provided  for.  and  the  assessment  made  by  the  Com- 
missioner  of  Internal  Revenue  thereon  shall  be  paid  by  such 
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corporation,  join!  stock  company  or  association,  or  insurance 
company  immediately  upon  notification  of  the  amount  of 
such  assessment;  and  to  any  sum  or  sums  due  and  unpaid 
after  the  thirtieth  day  of  June  in  any  year,  and  for  ten 
days  after  notice  and  demand  thereof  by  the  collector,  there 
shall  be  added  the  sum  of  five  per  centum  on  the  amount  of 
tax  unpaid  and  interest  .-n  the  rate  of  one  per  centum  per 
month  upon  said  tax  from  the  time  the  same  becomes  due. 

Sixth.  When  the  assessment  sliall  be  made,  as  provided 
in  this  section,  the  retwns,  together  with  any  corrections 
thereof  which  may  have  been  made  by  tht  commissioner, 
shall  be  filed  in  the  office  of  tht  Convmissioner  of  Internal 
Revenut  and  shall  constitute  public  record*  and  be  open  to 
inspt  ction  as  such. 

Seventh.  It  shall  be  unlawful  for  any  collector,  deputy 
collector,  agent,  clerk,  or  other  officer  or  employee  of  the 
United  States  to  divulge  or  make  known  in  any  manner 
whatever  not  provided  by  law  to  any  person  any  informa- 
tion obtained  by  him  in  the  discharge  of  his  official  duty,  or 
to  divulge  or  make  known  in  any  manner  not  provided  In- 
law any  document  received,  evidence  taken,  or  report  made 
under  this  section  except  upon  the  special  direction  of  the 
President:  and  any  offense  against  the  foregoing  provision 
h.-'ll  be  a  misdemeanor  and  be  punished  by  a  fine  not  ex- 
ling  one  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  both,  at  the  discretion  of  the  court. 

Eighth.  If  any  of  the  corporations,  joinl  stock  companies 
or  associations,  or  insurance  companies,  aforesaid,  shall 
fuse  or  neglect  to  make  a  return  at  the  time  or  times  herein 
before  specified  in  each  year,  or  shall  render  a  false  or  fraud- 
ulent return,  such  corporation,  joint  stock  company  or  eu 
eiation,  or  insurance  company,  shall  he  liable  to  'a  penalty 
of  not  !-■  =  than  one  thousand  dollars  and  not  exceeding  ten 
thousand  dollars. 

Any  person  authorized  by  law  to  make,  render,  sign,  or 
verify  any  return  who  makes  any  false  or  fraudulent  return, 
or  statei  lent,  with  intent  to  defeat  or  evade  the  assessment 
r<  quired  by  this  section  to  ide,  shall  he  guilty  of  a  mis- 

demeanor, and  shall  he  tin,, I  not  exceeding  one  thousand 
dollars  or  be  imprisoned  nol  ling  one  year   or  both    at 

the  discretion  of  the  court,  with  the  costs  of  prosecution 

All  laws  relating  to  the  collection,  remission  and  refund 
oi  internal-revenue  taxes  so  far  as  applicable  to  and  not  in- 
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consistent  with  the  provisions  of  this  section,  are  hereby  ex- 
tended and  made  applicable  to  the  tax  imposed  by  this  sec- 
tion. 

Jurisdiction  is  hereby  conferred  upon  the  circuit  and  dis- 
trict courts  of  the  United  States  for  the  district  within  which 
any  person  summoned  under  this  section  to  appear  to  testify 
or  to  produce  books,  as  aforesaid,  shall  reside,  to  compel 
such    attendance,   production   of  books,   and   testimony   by 

appropriate  process. 

******* 

Approved,  Signed  Five  minutes  after  Five  o'clock  P.  M. 

August  5th,  1909. 
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REMARKS 


OF 


HON.  f.  B.  FORAKER 


At  the  Annual  Dinner  of  the  Phi  Beta  Kappa  Society, 
Grand  Hotel,  Cincinnati,  May  26,   J 9 JO. 


Mr.  Toastmaster,  Ladies  and  Qentlemen: 

It  is  true,  as  the  toastmaster  says,  that  although  a  member  of 
this  Chapter  since  its  organization,  this  is  my  first  attendance  at 
any  of  its  meetings.  I  think  it  is  clue  to  myself  to  say  that  this 
failure  to  attend  has  not  been  from  lack  of  interest  in  this  so- 
ciety, but  rather  because  ever  since  my  membership  with  you 
commenced  I  have  been  necessarily  absent  in  the  discharge  of 
public  duties  when  your  meetings  have  been  held.  Candor  com- 
pels me  to  add  that  my  opportunity  to  be  present  with  you  to- 
night is  also  due  to  circumstances  over  which  I  had  no  control. 
(Laughter.) 

I  am  so  advertised  on  your  program  as  to  indicate  that  1  am 
not  here  to  deliver  any  formal  address.  1  have  not  been  assigned 
any  subject  but  am  at  liberty,  as  1  understand  it.  to  speak  on 
any  topic  I  may  choose.  Having  this  latitude  I  have  noted  tic 
proceedings  of  the  evening  and  especially  the  speeches  to  which 
we  have  listened  with  much  care,  not  only  that  1  might  enjoy 
them.  as  I  have,  but  also  that  I  might  gather  from  them  Mic- 
tions for  my  own  remarks. 
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Listening  in  this  way  and  for  this  purpose  it  occurred  to  me 
when  your  President  told  us  of  your  first  meeting,  held  twelve 
years  ago,  and  that  President  Taft  was  then  present,  and  that  he 
on  that  occasion  made  a  speech  on  the  subject  "Our  Heritage," 
that  I  could  not  do  better,  especially  in  view  of  the  speech  of  Mr. 
Ffoulke,  than  to  adopt  that  subject  as  a  sort  of  text  from  which 
to  address  you.  Mr.  Ffoulke  has  made  it  clear  that  the  "Gifts 
of  the  Greeks"  have  been  a  great  blessing  to  us.  I  fully  concur 
in  all  he  said  as  to  their  literature.  The  poetry,  the  dramas  and 
the  history  that  have  come  down  to  us  are  truly  immortal.  He 
might  also  have  spoken  of  their  architecture.  Had  he  seen  fit  to 
enter  upon  that  subject  he  could  have  justly  magnified  our 
obligations. 

They  were,  indeed,  a  wonderful  people,  and  yet  I  could  not 
help  thinking  as  he  spoke  how  amazed  those  wise  men  would  be 
if  they  could  see  the  world  as  it  is  today.  They  would  find  here 
now  a  great  many  things  that  they  could  not  understand.  We 
can  scarcely  realize  that  they  were  ignorant  of  the  art  of  print- 
ing; that  they  knew  nothing  about  the  mariner's  compass;  that 
they  never  heard  of  the  laws  of  gravitation;  that  they  did  not 
know  that  the  world  was  round,  much  less  what  was  on  the  other 
side  of  it  from  them ;  that  they  never  heard  of  our  solar  system ; 
knew  nothing  about  the  spectroscope,  or  of  how  to  determine  the 
density,  or  distance  or  composition  of  other  planets  and  stars. 
In  every  science  and  in  every  field  of  knowledge  they  would  find, 
if  they  were  to  suddenly  come  back  to  earth  and  to  life,  such 
inventions  and  discoveries  and  developments  as  would  not  only 
amaze  them  but  be  to  them  almost  inexplicable.  Imagine,  if 
you  can,  the  mental  operations  that  would  be  set  in  motion  by 
what  has  become  to  us  familiar  knowledge  with  respect  to  as- 
tronomy, electricity,  radio-activity,  the  X-rays,  aerial  navi- 
gation, the  photograph,  the  graphophonc,  wireless  telegraphy  and 
the  wireless  telephone. 

In  some  important  respects  they  had  great  advantages  over 
us,  but  in  the  respects  suggested  and  in  hundreds  of  others  that 
might  be  suggested,  we  have  an  immeasurable  advantage  over 
them.     Their  gifts  to  us  were  great,  but  if  they  could  come  in 
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succession  after  us  our  gifts  to  them  would  be  infinitely  greater. 

In  considering  the  blessings  we  enjoy  it  is  comforting  to  feel 
that  great  as  may  be  our  obligations  to  those  who  have  gone  be- 
fore us  we  are  entitled  to  a  great  deal  of  credit  for  what  we  have 
done  ourselves. 

It  is  no  exaggeration  to  say  that  the  last  century  has  been  the 
greatest  in  the  history  of  the  world.  This  is  true  no  matter  how7 
we  measure  it.  1  do  not,  of  course,  mean  that  during  this  last 
century  anyone  has  outranked  Homer  or  Virgil,  or  Socrates  or 
Cicero,  in  the  respects  that  made  them  great,  or  that  during  this 
period  there  have  been  any  achievements  greater  than  some  of 
those  of  antiquity;  but  what  I  mean  is  that,  taken  all  in  all, 
there  have  been  more  inventions  and  discoveries  and  wonderful 
achievements  along  the  lines  that  go  to  make  up  human  life  and 
in  all  the  works  that  contribute  to  human  knowledge  and  human 
comfort  and  human  capabilities  than  ever  before  in  any  like 
period. 

This  is  true  of  medicine,  of  surgery,  in  mechanics,  in  physics; 
in  short,  in  all  the  sciences,  and  in  all  the  fields  of  human  en- 
deavor and  human  usefulness.  Not  only  the  human  family  gen- 
erally has  been  improved  and  uplifted,  but  specific  classes  have 
felt  the  energizing  touch  of  the  wonderful  progress  that  has 
spread  over  the  world. 

We  had  here  in  this  City  only  a  few  days  ago  a  great  object 
lesson — an  object  lesson  that  taught  us  in  a  specific  way  of  the 
wonderful  advancement  that  has  been  made  during  the  last  fifty 
years  by  the  women  of  this  countrv.  I  refer  to  the  National 
Convention  of  the  Confederation  of  Women's  Clubs. 

Fifty  years  ago  co-education  was  almost  unknown  in  the  edu- 
cational institutions  of  America.  Now  it  is  a  successful  demon- 
tration  in  more  than  half  of  the  educational  institutions  of  the 
land.  As  a  result  women  have  not  only  entered  upon  wider  and 
broader  courses  of  study  but  they  have  entered  upon  wider  and 
broader  fields  of  effort.  Fifty  years  ago  such  a  convention  as 
we  have  welcomed  to  Cincinnati  would  scarcely  have  been 
tolerated.  Public  sentiment  was  not  then  such  as  to  justify  it, 
much  less  encourage  it.     Fifty  years  ago  it  was  almost   a  re- 
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proach  to  say  of  a  woman  that  she  appeared  before  public  au- 
diences for  the  discussion  of  public  questions.  Now  it  is  almost 
a  reproach  for  any  educated  woman  to  be  intellectually  unable  or 
mentally  unwilling  so  to  appear. 

And  with  what  effect  they  appear  you  have  only  to  read  the  pro- 
ceedings of  the  Convention  to  which  I  refer.  I  read  them  with  the 
greatest  interest  and  pleasure.  It  was  a  great  convention.  In 
its  membership  were  some  very  brilliant  minds.  They  dis- 
cussed with  singular  ability  the  most  troublesome  questions,  not 
only  of  morals  and  society,  but  also  of  state.  They  didn't  seem 
to  be  afraid  to  talk  about  anything,  and  everything  they  did  talk 
about  was  left,  when  they  got  through  with  it,  better  than  when 
they  took  hold  of  it. 

What  the  women  have  thus  done  for  themselves  has  been  done 
for  the  children  of  the  land  by  child  labor  legislation  and  the  im- 
provement generally  of  their  condition. 

In  like  manner  there  has  been  equal  progress  made  by  the  labor 
of  the  country,  both  male  and  female;  not  only  through  labor 
organizations,  but  through  the  legislation  that  has  been  enacted 
by  both  the  state  and  the  general  governments. 

Better  hours,  better  conditions,  better  pay,  and  better  aspira- 
tions and  a.  nobler  and  better  life  in  every  sense  of  the  word  may 
be  set  down  as  the  net  result,  and  all  this  has  been  done  not  by  the 
Greeks  or  the  Romans,  nor  even  by  our  forefathers,  but  by  the 
men  and  women  of  our  day  and  generation.  We  had  noble 
examples  and  fitting  opportunities,  but  all  would  have  been  use- 
less had  we  not  been  equal  to  those  examples  and  opportunities. 

I  would  be  glad  if  the  occasion  admitted  to  speak  at  more 
length,  more  in  detail,  of  what  has  been  done  along  all  the  lines 
to  which  I  have  referred,  but  I  content  myself  in  closing  with  a 
word  for  the  men  of  our  time.  They,  too,  have  done  their  duly 
as  well  as  the  women.  The  quickening  spirit  of  our  Civil  War 
loosed  not  only  the  bonds  of  the  slave  in  this  country,  but  in 
time  destroyed  serfdom  everywhere. 

It  set  the  spirit  of  liberty,  freedom  and  constitutional  govern- 
ment to  blazing  and  naming  in  the  minds  of  men  throughout  all 
the  countries  of  the    globe. 
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In  consequence  we  not  only  have  here  a  Republican  form  of 
government,  but  the  essential  principles  of  Republican  forms 
of  governmenl  are  spreading  throughout  all  the  world. 

An  impressive  manifestation  of  what  this  means  occurred  in 
Germany,  when  only  a  few  months  ago,  displeased  with  some 
of  the  utterances  of  the  Kaiser,  that  autocratic  personage  was, 
stating  it  somewhat  epigrammatically.  requested  by  the  Reich- 
stag to  "think  more  and  talk  less";  an  admonition  which  he 
at  once  obediently  complied  with. 

The  incident  is  referred  to  only  to  show  the  wonderful  progress 
that  has  been  made  by  the  idea  that,  notwithstanding  we  have 
Kings  and  Kaisers.  Shahs  and  Czars,  yet  the  people  are  the  real 
Sovereigns  in  other  countries  as  well  as  in  our  own. 

The  people  of  every  country  point  to  us  as  a  demonstration  of 
their  capacity  for  self-government. 

This  spirit  of  constitutional  and  parliamentary  government, 
with  the  people  in  command,  has  not  only  spread  over  this 
hemisphere  and  Europe,  but  it  has  invaded  Turkey.  Persia  and 
China,  and  all,  in  greater  or  less  degree,  are  moving  in  the  same 
general  direction.     The  result  is  the  betterment  of  mankind. 

There  is  no  time  now  to  elaborate  this.  I  mean  merely  to  sug- 
gest. It  is  enough  to  say  that  it  is,  indeed,  the  subject  of  con- 
gratulation that  we  have  this  happy  country  in  which  to  live; 
that  we  have  the  privilege  of  enjoying  the  wonderful  discoveries 
and  inventions  that  have  been  made  in  the  past  and  that  we  have 
added  thereto  more  than  our  own  full  share;  that  we  live  in  a 
time  so  distinguished  for  what  has  been  acomplished  for  all 
classes  of  individuals,  and  that  so  much  of  this  wonderful  achieve- 
ment is  due  to  ourselves.  It  is  truly  an  honor  to  have  lived  in 
this  country  and  to  have  lived  in  this  time. 

If  all  this  be  true  it  does  not  mean  that  the  end  of  .progress 
has  been  reached,  but  it  does  mean  that  there  ought  not  to  be 
any  such  pessimism  and  slander  and  defamation  of  the  people 
of  today  as  we  so  frequently  hear. 

Instead  of  criticizing  and  finding  fault,  and  taking  a  despond- 
ent and  despairing  view,  let  us  lift  up  our  heads,  look  up  into 
the  bright  skies,  see  the  beauties  of  the  stars,  the  ..rlory  of  the 
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firmament,  the  amazing  wonders  of  our  solar  system,  and  all  the 
countless  other  systems  that  testify  to  the  grandure  of  the  uni- 
verse. 

Let  us  be  thankful  that  we  have,  and  are  entitled  to  have,  the 
belief,  that,  compared  with  the  generations  that  have  preceded  us, 
this  is  one  of  the  best  and  noblest  that  the  world  has  ever  known, 
and  that  by  works  that  are  fit  we  have  shown  ourselves  worthy 
of  the  proud  heritage  with  which  we  are  blessed.     (Applause.) 
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ADDRESS 


OF 


Hon.  J.  B.  Foraker 


AND 


The  Commencement  Exercises 

Of  the  Night  Law  School  of  the  McDonald 

Educational  Institute,  Y.  M.  C.  A., 

Cincinnati,  Ohio,  June  23,  1910. 


Following  the  Invocation  by  Rev.  Robert  Watson,  D.D.,  Dean 
Robert  M.  Ochiltree  said: 

Ladies  and  Genth  >m  n:  On  behalf  of  the  Faculty  I  have  the 
honor  to  welcome  you  as  friends  of  the  graduating  class  and  as 
officers  of  this  school. 

For  the  graduates  and  for  the  Faculty  this  meeting  marks  the 
close  of  a  long  and  pleasant  association  as  students  and  lecturers. 

"We  have  come  to  know  the  graduates  so  well  and  to  feel  so 
interested  in  their  welfare,  that  words  can  not  express  our  ap- 
preciation of  their  splendid  qualities. 

Their  success  is  highly  gratifying  to  us  and  now  that  they 
are  to  be  rewarded  by  receiving  the  degree  of  Bachelor  of  Laws 
and  are  to  become  members  of  the  bar.  we  most  heartily  con- 
gratulate them;  and  with  great  pleasure  I  introduce  to  you 
Mr.  Charles  C.  Benedict,  vice-president  of  the  board  of  trustees, 
who  will  preside  over  these  exercises. 
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Mr.  Benedict  said: 

Ladies  and  Gentlemen:  The  board  of  directors  and  the  of- 
ficers of  the  Young  Men's  Christian  Association  most  heartily 
unite  with  Dean  Ochiltree  in  extending  their  congratulations  to 
each  member  of  this  class,  on  the  splendid  records  made,  and  we 
also  wish  to  add  an  expression  of  commendation  to  the  members 
of  the  Faculty  for  their  faithful  and  interested  efforts  in  be- 
half of  these  young  men.  We  naturally  take  great  pride  in  the 
unusual  results  that  have  been  accomplished  here  year  after 
year,  by  both  instructor  and  student  of  the  law,  whereby  our 
graduates  have  been  uniformly  found  by  the  Supreme  Court  of 
this  state  to  be  qualified  to  enter  upon  the  duties  of  the  profes- 
sion. 

This  class  I  feel  is  fortunate  in  its  selection  of  the  speaker  of 
the  evening,  who  is  to  deliver  the  baccalaureate  address.  He  was 
once  a  young  law  student,  and  I  do  not  know  but  that  he  could 
still  be  counted  in  that  class,  for  he  is  just  as  young  as  ever— 
in  spirit  at  least — and  he  is  still  a  diligent  student  of  the  law, 
as  he  always  has  been. 

When  he  stood,  as  do  these  young  men  this  evening,  at  the 
threshold  of  his  professional  career,  he  looked  out  upon  the  big, 
wide  world  before  him,  and  saw  it  full  of  problems,  of  uncer- 
tainties, of  struggles,  yet  beyond  these  he  could  see  that  it  was 
full  of  great  possibilities. 

He  had  the  courage  to  tackle  the  problems,  and  to  wrestle 
with  the  uncertainties ;  he  had  the  power  to  win  in  the  struggles, 
and  the  capacity  and  energy  to  turn  the  possibilities  into  reali- 
ties. 

His  brilliant  career  and  his  station  in  life  as  one  of  the  really 
great  men  of  the  day,  is  due  in  my  judgment  to  indefatigable 
industry,  and  is  therefore  an  inspiration  to  any  one  of  us  who 
wants  to  forge  to  the  front  and  is  willing  to  work. 

His  coming  here  this  evening  is  a  compliment  to  the  members 
of  this  class  and  to  this  institution. 

I  have  much  pleasure  in  presenting  the  Hon.  Joseph  B. 
Foraker. 
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Address  of  Hon.  J.  B.  Foraker. 

Mr.  Chairman,  Gentlemen  of  the  Graduating  Class,  Ladies  and 
Gentlemen: 

You  have  just  been  told  by  the  chairman  that  I  am  here  for 
the  purpose  of  delivering  a  baccalaureate  address.  I  was  in- 
vited to  come  here  to  deliver  a  baccalaureate  address,  but  I  told 
Dean  Ochiltree  that  such  a  title  was  too  imposing,  that  it  savored 
too  much  of  preparation  and  formality  and  that  I  could  not  ac- 
cept unless  he  would  allow  me  to  come  merely  to  show  by  my 
presence  my  appreciation  of  the  good  work  this  institution  has 
been  doing,  is  doing,  and  proposes  to  do,  and  to  talk  in  a  some- 
what informal  way  to  these  young  men  who  are  graduating,  in 
the  hope  that,  from  the  long  experience  I  have  had  at  the  bar, 
I  might  be  able  to  say  something  that  would  be  helpful.  He 
assented.  Notwithstanding,  I  see  that  he  has  put  me  down  on 
the  program  for  a  "baccalaureate"  address.  But  it  is  one 
thing  to  take  a  horse  to  water  and  another  thing  to  make 
him  drink.  I  now  have  the  floor,  and  notwithstanding  the 
title  my  remarks  will  be  of  the  informal  character  indicated. 

Do  not  infer  that  I  am  intending  to  talk  to  you  without  having 
given  some  thought  to  what  I  am  going  to  say. 

In  fact,  I  have  been  thinking  of  you  all  day.  I  commenced 
thinking  of  you  yesterday,  when,  on  the  train,  returning  to  the 
city,  I  read  that  all  of  you  had  passed  a  splendid  examination 
at  Columbus,  and  were  eligible,  in  consequence,  not  only  for 
graduation,  but  also  to  be  admitted  to  the  practice  of  the  law. 

I  do  not  need  to  say  that  you  have  reached  an  important  point 
in  your  lives,  for  you  are  as  well  aware  of  that  as  I  am. 

This  is  a  day  to  which  you  have  been  looking  forward,  some- 
times patiently  and  sometimes  impatiently,  but  always  with 
ambitious  aspirations. 

You  are,  I  am  told,  to  be  admitted  to  the  bar  tomorrow. 
Henceforth  you  are  to  be  members  of  the  legal  profession.  I 
congratulate  you  upon  that  fact;  I  congratulate  you  more  heart- 
ily than  you  probably  realize;  it  is  certainly  not  a  perfunctory 
congratulation,  but  a  real  one.  I  so  congratulate  you  because 
it  is  a  great  honor  to  be  a  member  of  the  legal  profession.     In 
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all  civilized  countries,  through  all  generations,  this  profession 
has  been  distinguished  for  its  great  learning,  for  its  love  of 
justice,  for  its  courage  in  upholding  the  rights  of  man,  and  for 
its  patriotic  devotion  to  country  and  the  institutions  of  govern- 
ment. 

From  that  profession  have  come  not  only  the  men  who  have 
represented  the  litigants  in  our  courts,  but  also  the  men  who  have 
framed  the  laws  that  have  governed  the  world.  They  have  been 
the  authors  of  the  constitutions  upon  which  all  governmental 
institutions  have  been  erected.  They  are  doing  that  same  work 
now  and  will  continue  to  do  it  so  long  as  such  work  remains  to 
be  done.     It  is  a  great  honor  to  succeed  in  it. 

No  man  worthy  of  such  a  membership  can  be  without  ambi- 
tion to  achieve  such  success.  I  assume,  therefore,  that  the  ques- 
tion at  this  time  uppermost  in  the  mind  of  each  of  you  is,  how 
can  you  most  surely  succeed  in  the  practice  of  the  law  ? 

This  is  not  a  new  question.  Almost  every  man  who  has  ever 
been  admitted  to  the  bar  has  asked  that  same  question.  It  has 
been  as  often  answered.  The  answers  have  not  always  been  the 
same  in  words,  but  they  have  been  practically  the  same  in  effect. 
Some  of  them  are  very  interesting  because  of  the  men  who  gave 
them.  Mr.  AVellman  has  collected  some  of  them  in  his  very  ex- 
cellent book  entitled  "A  Day  in  Court."  Not  attempting  to 
give  the  exact  language,  but  only  its  spirit,  Mr.  Lincoln  said 
that  for  a  man  to  succeed  at  the  law  he  should  read  and  study 
everything  he  could  get  hold  of,  and  then  he  should  work,  work, 
work  and  always  work. 

I  noted  especially  the  answer  given  by  Mr.  Justice  Kenyon 
when  asked  by  a  woman  whose  son  had  entered  the  legal  pro- 
fession, how  her  son  could  most  surely  make  a  success,  that  he 
should  spend  all  the  money  he  had,  then  marry  a  rich  wife  and 
spend  all  she  had,  and  then  when  he  hadn't  a  farthing  left,  he 
should  attack  the  law.     (Laughter.) 

Lord  Talbot  gave  one  of  the  most  sententious  and  epigramatic, 
and  at  the  same  time  one  of  the  most  comprehensive  answers  on 
record  when  he  said  for  a  man  to  succeed  at  the  bar  he  must 
have  "parts  and  poverty."  Many  other  equally  interesting 
answers  might  be  quoted  but  these  are  enough  to  show  that  it  is 
common  opinion  that  a  young  man  to  succeed  at  the  bar  must 
have  proper  natural  qualifications,  and  then  he  must  add  to 
nature's  equipment  the  help  to  be  derived  from  a  general  educa- 


tion  and  a  special  legal  training.     He  can  then  achieve  success 
if  he  will  work  hard  enough. 

I  do  not  know  what  in  detail  was  in  the  mind  of  Lord  Talbot 
when  he  said  a  man  must  have  "parts"  to  succeed  in  the  law, 
for  he  did  not  specify,  but  it  may  not  be  amiss  if  I  indicate  what, 
in  my  opinion,  are  the  "parts,"  in  detail,  or  at  least  some  of 
them  that  a  young  man  should  have  in  addition  to  his  natural 
mental  endowment. 

Good  Health. 

In  the  first  place  he  should  have  good  health.  No  man  can  be 
a  good  lawyer  and  attain  the  highest  possible  success  unless  he 
have  a  sound  body.  A  man  who  is  afflicted  with  indigestion,  in- 
somnia, or  some  other  pestiferous  disease,  that  is  constantly 
annoying  him  and  making  him  nervous,  impatient  and  petulant, 
can  not  do  justice  to  his  profession.  Therefore,  I  admonish  you 
to  take  good  care  of  your  health.  I  congratulate  you  all  upon 
your  personal  appearance,  you  seem  to  be  strong,  vigorous 
healthy  men,  capable  of  great  endurance.  Having  it  in  mind 
to  make  this  suggestion,  I  took  a  careful  survey  of  you  as  you 
came  on  this  platform  this  evening,  and  was  pleased  with  my  ob- 
servations. You  have  no  idea  now  what  a  great  blessing  you 
enjoy  in  this  respect,  but  you  will  have  long  before  you  reach 
my  age.  Study  constantly  how  you  can  preserve  this  advan- 
tage. Many  suggestions  might  be  made,  but  I  content  myself 
with  mentioning  proper  exercise,  and  that  you  be  careful  what 
you  eat  and  very  careful  what  you  drink.  (Laughter  and  ap- 
plause.) 

Proper  Wearing  Apparel. 

Another  thought  came  into  my  mind  as  I  saw  yon  come  upon 
this  stage.  You  not  only  want  a  good  sound  body,  but  you  want 
to  attire  it  properly;  to  be  a  worthy  member  of  the  legal  pro- 
fession, is  to  be  a  prominent  man  in  the  community.  You  are 
expected  to  appear  daily  in  the  courts,  and  on  all  kinds  of  occa- 
sions, before  public  meetings,  or  popular  assemblages.  No  man 
who  does  this  can  afford  to  be  indifferent,  or  careless  about  his 
apparel.  A  man  who  dresses  slovenly  will  make  a  slovenly  im- 
pression on  all  who  see  him.  I  don't  mean  that  you  should 
dress  foppishly,  or  that  you  should  dress  extravagantly,  much 
less  that  you  should  dress  beyond  your  means,  but  thai  you 
should  take  care  to  be  neat  and  genteel  in  your  personal  appear- 
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ance.  Remember  always  that  you  are  lawyers,  members  of  the 
legal  profession,  and  that  as  such  you  have  a  responsibility  that 
can  not  be  discharged  unless  you  have  and  maintain  the  re- 
spect of  those  with  whom  and  for  whom  you  are  to  transact  busi- 
ness. You  perhaps  may  not  think  this  suggestion  important, 
but  in  due  time  you  will  find  that  how  you  dress  will  have  no 
small  influence  on  your  career. 

Mental  Equipment. 

Now  in  the  next  place  let  me  speak  of  your  mental  equip- 
ment. Whatever  your  natural  endowment  may  be,  you  can 
strengthen  it,  discipline  it,  make  it  more  subservient,  than  it  is 
by  nature,  by  culture  and  training.  The  discipline  which  comes 
from  a  thorough  education  is  desirable.  It  is  not  absolutely 
necessary  for  a  lawyer  to  have  a  collegiate  education.  There 
have  been  a  great  many  good  lawyers  who  never  saw  the  inside 
of  a  college.  Thomas  Ewing  was  one  of  the  greatest  lawyers 
this  state  ever  produced.  He  did  not  have  a  college  education. 
He  got  his  education  at  the  country  schools  and  not  much  of 
that.  Henry  Clay  got  along  without  a  collegiate  education; 
Lincoln  also.  Many  other  such  cases  might  be  mentioned,  but  it 
does  not  follow  that  a  thorough,  broad  education  is  not  desirable. 
These  men  did  well  without  it,  but  they  probably  would  have 
done  better  with  it. 

On  the  other  hand,  Daniel  Webster,  the  greatest  expounder  of 
the  Constitution  the  country  has  produced,  had  a  college  educa- 
tion ;  he  was  as  thoroughly  educated  and  trained  as  he  could  be 
in  the  colleges  of  his  time.  He  would  have  been  a  great  man  if 
he  had  never  seen  a  college,  but  his  college  education  doubtless 
added  to  his  strength.  And  what  was  .true  as  to  him  is  doubtless 
true  generally.  If  you  have  not  had  such  an  advantage,  it  may 
be  too  late  for  you  to  get  it  now;  but  it  is  not  too  late  to  get  a 
training  of  substantially  equal  value. 

You  will  probably  have  some  leisure  time  during  the  next  two 
or  three  years.  (Laughter.)  Clients  will  not  overwhelm  you  at 
the  start.  You  will  probably  have  time  to  read.  If  so  do  not 
waste  that  time.  It  will  prove  a  good  thing  for  you  to  have 
such  an  opportunity.  While  waiting  for  business  you  can  learn 
patience; — a  fine  quality  in  the  practice  of  the  law;  but  better 
still  you  can  read  and  study,  and  I  urge  you  to  do  so.  Study 
the  great  subjects  that  are  of  common  interest  to  everybody. 
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Take  the  study,  for  illustration,  of  geology.  If  you  are  not 
familiar  with  that  science  you  can  become  so  by  merely  reading 
an  hour  or  two  each  day  of  your  leisure  time — I  expect  you  will 
have  that  much  leisure  for  a  year  or  two.  You  can  soon  read 
at  least  a  general  discussion  of  the  whole  subject,  and  thus 
learn  enough  to  know  what  geology  teaches  as  to  the  countless 
ages  of  the  existence  of  the  earth.  You  can  get  an  intelligent 
idea  of  the  marvelous  formations  and  wonderful  variety  and 
extent  of  the  resources  to  supply  the  wants  of  man,  showing  not 
only  the  omniscience  and  omnipotence  of  our  creator,  but  His 
generous  and  merciful  provision  for  all  His  creatures. 

Then  there  are  the  fields,  the  flowers,  the  forests,  the  moun- 
tains, the  lakes  and  the  seas.  Make  yourselves  familiar  with 
them.  Every  moment  so  spent  will  be  profitably  spent,  and 
some  of  you  will  be  so  interested  that  leisure  time  will  not  hang 
heavily  on  your  hands.  You  will  even  wish  for  more  such  time 
than  you  will  have. 

I  need  not  say  to  gentlemen  who  have  had  the  experience  with 
books  that  you  have  had  that  entering  upon  the  practice  of  the 
law  and  expecting  to  argue  causes  before  the  courts,  and  to  ad- 
dress popular  assemblages  on  questions  of  the  day,  you  will  find 
essential  a  knowledge  not  only  of  the  sciences,  but  also  of  art, 
literature  and  history,  especially  the  history  of  political  govern- 
ments. It  may  seem  to  you  a  pretty  big  undertaking  to  read  all 
this.  It  would  be  if  you  had  to  do  it  in  a  week,  or  a  month,  or 
a  year,  or  a  short  number  of  years,  but  you  do  not  have  to  make 
any  undue  haste — you  have  your  entire  lives  in  which  to  do  i(. 
If  you  properly  persevere  you  can  do  it  all  without  feeling  any 
partieular  strain  or  burden,  and  for  such  burden  as  it  may  be 
you  will  have  ample  compensation  in  the  acquirement  of  knowl- 
edge that  will  be  a  constant  strength  and  happiness. 

If  you  tire  ef  studying  the  earth  and  the  things  that  are  in  it, 
look  up  to  the  skies.  If  you  make  a  study  of  them  you  will  be 
surprised  to  find  how  beautiful  are  the  clouds.  All  shapes  and 
colors  float  by  unnoticed  that  might  well  engage  the  attention. 
You  may  be  thinking  what  has  all  this  to  do  with  the  practice  of 
the  law?  It  has  much  to  do  with  it.  You  must  not  only  have 
knowledge,  but  you  must  also  have  imagery,  imagination  and 
aesthetics  in  your  thoughts.  I  am  not  talking  idly,  or  without 
a  purpose. 

The  legal  profession,  more  than  any  other,  unless  it  be  the 
ministry,  Dr.  Watson's  calling,  is  likely  to  lead  you  into  every 
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field  of  knowledge,  and  sometimes  on  short  notice.  If  you  are 
given  an  employment  that  takes  you  into  a  new  field  it  will  be 
of  the  greatest  help  to  have  some  knowledge  of  the  subject.  It 
will  at  least  give  you  an  intelligent  start.  But  aside  from  the 
question  of  its  practical  use  it  is  calculated  to  embarrass  and 
discredit  a  lawyer  in  an  intelligent  community — and  you  should 
not  practice  in  any  other  kind  of  a  community — if  it  should 
crop  out  on  some  occasion  that  he  is  deficient  in  general  knowl- 
edge and  culture.  Ignorance  of  such  subjects  will  discredit  any 
one  who,  like  a  lawyer,  is  supposed  to  be  educated  and  well  in- 
formed. 

I  can  illustrate  by  an  incident  that  came  to  my  attention  last 
August,  in  the  state  of  Maine,  where  I  was  spending  the  sum- 
mer.    I  stopped  at  a  hotel  where  I  did  not  know  anyone.     I  had 
never  been  there  before.     It  was  just  after  sunset,  and  I  was 
sitting  on  the  veranda,  looking  at  the  western  skies  when  I  un- 
avoidably overheard  a  rather  animated  conversation  between  a 
group  of  gentlemen  and  ladies.     I  noted  that  they  were  talking 
about  two  "stars,"  as  they  called  them,  near  the  western  horizon, 
which,  as  the  sun  sank  out  of  sight,  came  into  view.     I  soon 
learned  from  their  remarks  that  they  had  been  watching  those 
stars  for  several  evenings  and  that  they  had  noticed  that  they 
were   apparently   coming   closer  to   each   other.     They   readily 
agreed  that  they  were  distinctly  nearer  to  each  other  this  even- 
ing than  last,  and  then  proceeded  to  discuss  what  it  signified. 
They  unanimously  agreed  that  one  of  the  stars  was  much  larger 
than  the  other  and  that  there  was  something  unusual  and  extra- 
ordinary in  what  they  observed.     After  a  good  deal  of  discus- 
sion  and  speculation  they   also  agreed  that  the  big   star  was 
drawing  the  little  one  to  it  by  the  laws  of  gravitation  and  that 
almost  any  hour  a  collision  might  be  expected.     They  were  ap- 
parently people  of  abundant  means  and  apparently  of  much 
culture  and  refinement,  but  a  single  glance  at  the  "stars"  dis- 
closed the  fact  that  however  much  they  might  know  of  other 
subjects,    they   knew   nothing   about   astronomy;  not   even   the 
difference  between  a  planet  and  a  star,  and  probably  nothing  at 
all  about  our  solar  system,  for  the  two  stars  they  talked  about, 
were  Jupiter  and  Venus,  and  of  course  Venus  was  the  big  star 
that  was  drawing  the  little  one  into  collision. 

I  have  wondered  whether  it  would  have  seemed  to  them  credi- 
ble if  some  one  had  interrupted  their  conversation  long  enough 
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to  tell  them  that  the  "big  star"  was  a  planet,  not  quite  so  large 
as  the  earth,  and  that  the  "little  star"  was  mighty  Jupiter, 
more  than  ten  times  Larger  than  the  "hig  one,"  and  that  instead 
of  eoming  into  collision  they  were  more  than  500,000,000  miles 
apart,  and  were  only  coming  into  alignment  as  they  whirled 
steadily  onward  in  their  respective  orbits. 

A  mere  business  man  who  does  not  claim  to  be  learned  might 
be  excused  for  not  knowing  more  of  such  a  subject,  but  no  law- 
yer— a  member  of  the  most  learned  profession — should  be  igno- 
rant of  such  important  facts.  A  knowledge  of  them  can  be 
easily  secured.  At  any  bookstore  works  on  popular  astronomy 
can  be  had  at  small  cost  that  can  be  read  in  a  few  hours.  The 
knowledge  that  can  be  thus  acquired  will  not  only  entertain  you, 
and  make  the  labor  of  securing  it  a  pleasure,  but  it  will  be  a 
source  of  constant  benefit  and  advantage  to  you  all  your  life. 

You  will  be  surprised  to  learn  how  a  mere  superficial  knowl- 
edge of  the  principal  stars  and  constellations  will  illuminate,, 
beautify  and  make  intelligent  the  whole  heavens. 

Integrity. 

A  man  must  not  only  have  a  sound  mind  in  a  sound  body, 
and  be  thoroughly  educated  and  trained,  but  he  must  also  have 
integrity  if  he  would  succeed  at  the  bar.  His  word  must  be 
literally  as  good  as  his  bond;  not  only  as  good  as  his  bond  to 
his  brother  lawyers  with  whom  he  practices,  but  as  good  as  his 
bond  to  the  court  in  which  he  practices  and  to  the  jury  at  whose 
hands  he  will  ask  a  verdict. 

There  are  some  men  in  the  legal  profession  who  do  not  have 
a  good  reputation  in  this  respect,  but  fortunately  there  are  not 
many  of  them.  The  great  majority  of  lawyers  live  up  to  as 
high  a  standard  of  integrity  as  any  class  of  men  in  this  country. 
1  know  this  is  not  the  popular  belief. 

A  good  many  anecdotes  have  been  told  indicating  that  it  is 
not.  I  heard  one  recently,  based  on  what  was  said  to  have  oc- 
curred in  one  of  our  county-seat  towns  where  they  commenced 
excavating  for  a  new  court  house.  One  of  the  leading  lawyers 
of  the  place  was  observed  standing  by  looking  at  the  work.  A 
wag  called  attention  to  him  and  remarked:  "he  is  looking  at  the 
place  where  he  will  shortly  lie."     (Laughter.) 

Another  story  illustrating  the  same  idea  is  told  of  an  Irish- 
man who.  passing  through  a  cemetery  read  on  one  of  the  tomb- 
stones "Here  lies  a  lawyer  and  an  honest  man."     Scratching 
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his  head  and  studying  a  moment,  Pat  inquired,  "What  the  divil 
did  they  put  two  men  in  the  same  hole  for?"     (Laughter.) 

These  stories  and  a  thousand  others  like  them  that  might  be 
told  are  based  on  a  mistaken  view  of  the  legal  profession,  for,  as 
I  have  already  remarked,  the  overwhelming  majority  of  this 
profession  always  have  been,  are  now,  and  probably  always  will 
be  free  from  criticism  of  such  character. 

The  very  opposite  is  true.  I  do  not  know  of  anything  more 
unfortunate  for  a  young  man  just  entering  upon  the  practice 
of  the  law  /than  for  him,  justly,  or  unjustly,  to  get  the  reputa- 
tion of  being  capable  of  evasion,  duplicity,  subterfuge,  or  any 
kind  of  trickery.  A  man  who  is  thus  unfortunate  will  shortly 
find  that  for  any  temporary  advantage  he  may  have  secured  he 
will  have  to  pay  a  heavy  penalty,  for  he  will  find  himself  under 
the  suspicion  and  surveillance  of  -those  whose  confidence  and 
esteem  he  should  most  highly  appreciate. 

Let  me  exhort  you,  therefore,  to  be  careful  never  to  forfeit 
the  good  name  you  must  have  and  do  have  to  graduate  from  this 
college  and  to  be  admitted  to  the  practice  by  the  order  of  our 
Supreme  Court. 

No  lawyer  is  required  by  his  duty  to  a  client  to  be  guilty  of 
misrepresentation,  or  to  practice  any  deceit,  or  to  do  anything 
else  beyond  securing  for  the  cause  he  represents  the  benefit  of  all 
the  testimony  his  client  may  be  able  to  legitimately  command, 
and  to  overthrow  in  any  legitimate  way  he  may  be  able  to  do  it 
the  -testimony  of  his  opponent,  and  then  to  argue  his  case  to  the 
best  of  his  ability  upon  the  facts  so  presented.     (Applause.) 

To  a  sound  body  and  a  sound  mind,  with  a  good  education, 
with  a  high  standard  of  integrity  there  must  also  be  added  in 
order  to  achieve  success  incessant  industry. 

Industry. 

The  man  who  enters  upon  the  practice  of  the  law  should  do  so 
knowing  that  in  the  language  of  Mr.  Lincoln  he  must  work, 
work,  work  and  work,  and  he  must  especially  work  on  each  and 
every  case  that  may  be  entrusted  to  him. 

Case  Lawyer. 

You  may  have  heard  it  contemptuously  said  of  a  lawyer  that  he 
is  only  a  case  lawyer.  In  a  certain  sense  it  is  unfortunate  that  a 
man  should  be  a  case  lawyer.  It  is  unfortunate  when  without 
knowledge  of  the  general  principles  of  the  law  or  without  keep- 
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ing  them  in  mind  a  lawyer  looks  only  to  the  particular  facts  and 
features  of  a  case ;  but  in  another  and  a  better  sense  no  lawyer 
will  ever  be  successful  at  the  bar  who  is  not  a  case  lawyer. 

I  mean  by  this  that  every  man  must  study  not  only  his  own 
side,  but  in  so  far  as  he  can  put  himself  in  the  shoes  of  his  ap- 
posing counsel  he  must  study  the  other  side  of  his  case  also. 
He  must  know  what  the  facts  are.  He  must  know  who  the 
witnesses  are,  and  what  he  can  establish  by  them.  Getting 
ready  for  the  trial  of  a  case  means  to  every  lawyer  who  prop- 
erly prepares  himself  not  only  a  thorough  analysis  of  his  client's 
case,  and  a  thorough  analysis  also  of  the  opposite  side  of  the 
case,  but  he  should  see  his  witnesses  and  talk  with  them,  not 
for  the  purpose  of  inducing  them  to  tell  a  story  that  will 
support  his  contention,  but  with  a  view  to  finding  out  what 
they  know,  what  he  can  rely  upon,  and  what  he  can  not  rely 
upon.  In  this  effort  to  find  out  what  his  witnesses  know 
he  should  try  to  ascertain  not  only  what  facts  he  can 
establish,  but  what  facts  he  can  overthrow  by  them  that  are 
insisted  upon  by  the  other  side.  He  should  also  study  their 
natures  and  their  dispositions  respectively  with  a  view  to  ascer- 
taining how  when  they  are  produced  in  court  he  should  ex- 
amine them  in  order  to  most  surely  elicit  the  truth. 

Some  witnesses  are  modest  and  unassuming  and  are  em- 
barrassed when  called  to  the  witness  stand.  They  need  the  re- 
assurance that  can  be  given  by  an  expert  examiner,  by  the  tone 
of  his  voice  and  the  nature  of  his  questions  until  they  become 
accustomed  to  their  surroundings  and  can  control  and  have  con- 
fidence in  themselves,  and  can  then  tell  their  story  truthfully 
and  with  effect. 

Other  witnesses  are  egotistic,  forward  and  fresh;  too  ready 
to  testify  and  prone  to  exaggeration.  Such  witnesses  are  cal- 
culated to  do  harm  rather  than  good  because  of  their  manner 
and  deportment. 

A  lawyer  owes  it  to  his  client  to  find  how  to  admonish  and 
restrain  such  a  witness  and  keep  him  within  proper  bounds. 

The  Jury. 

And  then  there  is  the  selection  of  the  jury  in  jury  trials.  No 
man  is  fit  to  select  a  jury,  or  to  try  a  case  before  a  jury,  who 
has  not  a  pretty  accurate  knowledge  of  human  nature.  You 
must  learn  how  to  find  out  who  men  are,  what  their  business  is, 
and  what  their  general  temperamental  makeup  may  be  without 
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appearing  to  be  unnecessarily  inquiring  into  what  they  are  apt 
to  think  concerns  them  alone. 

The  trial  lawyer  must  be  quick  to  perceive  the  different  ways 
in  which  he  shall  go  about  these  necessary  inquiries  with  the 
different  men  in  the  panel. 

Questions  that  may  be  fitting  and  appropriate  for  one  man 
may  not  be  for  another.  A  tone  of  voice  that  may  seem  proper 
as  to  one  may  appear  offensive  as  to  another. 

I  do  not  know  how  better  to  suggest  what  the  lawyer's  de- 
portment should  be  before  the  jury  than  to  say  in  a  general  way 
that  under  all  circumstances,  before  both  court  and  jury,  his 
conduct  should  be  that  of  a  gentleman ;  polite,  courteous,  affable, 
and  yet  dignified  without  being  severe  or  austere ;  but  while  al- 
ways striving  to  be  agreeable  never  be  obsequious  or  unduly 
deferential. 

Jurors  do  not  want  to  be  told  by  the  lawyer  who  is  asking  for 
a  verdict  at  their  hands  how  honest  they  are,  nor  do  they  want 
a  lawyer  to  appear  unduly  familiar  with  them,  but  every  juror 
wants  to  be  treated  with  respect,  and,  therefore,  while  he  will 
not  tolerate  uncalled  for  nods  and  winks  and  grins  that  signify 
familiarity,  he  will  highly  appreciate  and  be  pleased  with  that 
kind  of  deportment  which  indicates  that  you  regard  him  as  a 
self-respecting,  honorable,  upright  man  who  intends  to  render  a 
just  verdict. 

Control  Your  Temper. 

Let  me  enjoin  one  other  thing  with  particularity,  and  that  is 
never  lose  your  temper  while  engaged  in  the  trial  of  a  cause. 
Both  judge  and  jury  will  feel,  if  you  do,  that  you  are  either 
weak  or  that  your  case  is  weak.  In  either  case  both  you  and 
your  clients  suffer.  No  matter  how  much  you  may  be  sur- 
prised, nor  how  much  you  may  be  disappointed  do  not  show  it 
to  the  court  or  to  the  jury.  In  this  behalf  cultivate  a  control 
of  your  nerves,  of  your  sensibilities  and  of  your  language.  A 
man  is  always  at  his  best  when  he  is  thoroughly  in  control  of 
himself.  When  he  loses  that  control  he  is  quite  likely  to  also  lose 
his  case. 

The  Court  Room. 
And  now,  finally,  one  word  more  as  to  your  personal  conduct 
in  the  court  room.     Study  not  only  your  case,  but  study  with 
what  language  you  will  present  it.     If  it  be  a  case  .to  be  tried 
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before  the  court  you  will  be  justified  in  being  more  concise  and 
brief  in  your  argument  than  you  may  be  justified  in  being  be- 
fore the  jury.  But  whether  to  the  court  or  to  the  jury  do  not 
try  to  be  an  orator — avoid  Sophomorical  phrases — be  natural 
and  be  always  as  concise  as  a  just  presentation  will  permit  and 
be  not  only  concise,  but  above  all  things  be  always  clear.  Clear- 
ness of  speech  is  of  the  highest  importance,  especially  if  the  trial 
of  your  case  be  of  brief  duration  or  involve  a  presentation  of 
complicated  facts.  A  case  that  is  long  drawn  out  will  probably 
in  time  become  familiar  in  all  its  aspects  to  both  court  and  jury, 
and  when  it  becomes  thus  familar  much  may  be  omitted  in  the 
summing  up  that  would  otherwise  be  necessary. 

How  it  should  be  in  each  particular  case  must  be  carefully 
studied,  and  be  determined  by  the  nature  of  the  situation ;  but 
whether  the  case  be  of  one  character  or  another,  remember  in 
presenting  it  to  avoid  everything  that  is  irrelevant  or  frivolous. 
Lawyers  may  indulge  in  humor,  but  it  should  be  of  the  spon- 
taneous and  natural  kind,  because  of  incidents  of  that  character 
occurring  during  the  progress  of  the  trial;  a  humor  that  comes 
without  premeditation,  and  without  liability  to  the  charge  that 
it  has  been  lugged  into  the  case  with  the  idea  of  entertaining  and 
in  that  way  captivating  the  judge  or  jury. 

With  brief,  well  chosen  and  dignified  language,  respectful  to 
counsel  on  the  other  side,  respectful  always  to  the  court  and  re- 
spectful always  to  the  jury,  arguments  should  be  conducted; 
and  be  particular  to  be  always  fair  in  argument ;  fair  to  the 
court,  fair  to  the  jury  and  fair  to  the  other  side.  Avoid  alto- 
gether commenting  upon  facts  that  are  against  you  rather  than 
try  to  misrepresent  them.  There  can  be  no  assurance  that  suc- 
cess can  be  secured  in  that  way.  Nine  times  out  of  ten  mis- 
representation will  be  observed  and  your  case  will  suffer  ac- 
cordingly. 

Compromises. 

One  word  more  about  your  case.  When  you  are  retained 
your  first  duty  is  to  thoroughly  investigate.  Whether  you  re- 
gard your  case  as  good  or  doubtful,  you  should  then  make  an 
honest  effort,  if  the  circumstances  permit  it,  to  adjust  it  without 
a  suit.  The  lawyer  who  does  business  in  his  office  may  not  at- 
tract attention,  and  certainly  can  not  in  a  spectacular  way  make 
a  reputation,  but  he  can  many  times  serve  his  client  better  by 
quietly  bringing  parties  into  an  agreement  and  bringing  about 
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an  adjustment  of  differences  than  by  launching  a  litigation  that 
may  continue  for  years  before  it  is  finally  ended. 

It  has  been  said  that  a  bad  compromise  is  better  than  a  good 
lawsuit.  That  is  not  always  true.  But  it  is  true  in  many  in- 
stances^— better  for  your  client  and  better  for  you  in  the  long 
reach  of  time.  At  any  rate  you  will  feel  freer  to  fight  after 
having  made  an  honest  effort  to  settle.  The  lawyer  who  acquires 
a  reputation  for  adjusting  differences  and  bringing  about  an 
agreement  and  compromise  and  settlement  will  be  respected  by 
both  bench  and  bar  and  be  patronized  by  the  best  classes  of  busi- 
ness men,  who  have  no  time  for  attendance  at  the  court  house, 
and  who  do  not  want  their  feelings  rasped  by  the  friction  and 
strife  of  lawsuits. 

Many  other  suggestions  of  a  similar  character,  and  some  of 
them  of  greater  importance,  perhaps,  than  some  of  those  I  have 
mentioned  might  be  made,  but  time  does  not  allow  of  an  exten- 
sion of  these  remarks. 

For  a  parting  wTord  I  exhort  you  to  remember  not  only  the 
character  and  dignity  of  the  great  profession  with  which  you 
are  to  be  identified  and  the  essential  elements  of  success  in  it 
to  which  I  have  called  your  attention,  but  also  to  take  note  that 
as  there  have  been  in  the  past  great  opportunities  for  men  of 
the  legal  profession  to  be  of  use  and  benefit  to  the  world,  so  will 
there  be  equally  great  opportunities  of  the  same  character  in  the 
future.  You  come  to  the  bar  at  a  propitious  time.  "We  live  in 
an  age  of  great  activity  and  great  achievement.  The  last  cen- 
tury was  the  greatest  in  all  the  history  of  the  world.  The  last 
fifty  years  witnessed  more  great  advances  in  the  progress  of 
mankind  than  any  other  half  century  of  all  time.  The  next 
fifty  years  will  be  greater  in  these  respects  than  the  last.  Not 
only  will  there  be  marvelous  developments  in  the  physical 
sciences,  but  there  will  be  great  changes  and  improvements  in  the 
science  of  government. 

As  a  nation  we  have  been  singularly  blessed.  Our  marvelous 
success  has  been  due  largely  to  the  fact  that,  in  the  first  place, 
we  have  a  dual  form  of  government — state  and  federal;  and, 
in  the  second  place,  all  our  governments  are  departmental  in 
character.  We  have  the  executive,  the  judicial  and  the  legisla- 
tive. These  departments  are  separate,  independent  and  co- 
ordinate.    Neither  one  has  rightfully  any  control  of  any  other. 
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An  observance  of  the  respective  rights  of  the  federal  and  state 
governments  and  an  observance  of  the  fundamental  principles 
of  our  departiitental  system  have  brought  results  exceeding  the 
most  sanguine  expectations  of  the  fathers  who  framed  our  sys- 
tem. These  results  were  never  more  satisfactory  than  now,  and 
yet,  notwithstanding,  a  new  doctrine  is  being  preached.  It  is 
only  four  or  five  years  at  most  since  we  heard  of  it  for  the  first 
time,  but  already  the  people  are  not  only  becoming  familiar  with 
it  but  in  many  quarters  it  is,  as  occasion  requires,  being  favor- 
ably discussed.  According  to  this  new  doctrine,  when  the  people 
of  the  United  States  want  some  power  exercised  by  the  federal 
government  that  has  not  been  delegated  to  it  by  the  Constitution 
of  the  United  States,  that  instrument  is  to  be  changed  so  as  to  in- 
vest the  national  government  with  that  power,  not  in  the  way  the 
Constitution  prescribes,  but  by  judicial  construction. 

The  doctrine  of  "states  rights,"  as  taught  before  the  Civil 
War,  and  as  involved  in  that  war  became  so  odious  to  all  those 
who  then  rallied  for  the  preservation  of  the  union,  that  it  was  a 
long  time  after  the  close  of  that  struggle  before  there  was  any 
patient  and  considerate  discussion  of  such  rights. 

Many  years  experience  in  public  life  and  in  the  investigation 
and  discussion  of  public  questions  has  persuaded  me  that  our 
dual  form  of  government  is  one  of  the  richest  blessings  the 
American  people  have  inherited,  and  that,  in  consequence,  not 
only  should  the  life  of  the  federal  government  be  preserved  with 
every  power  to  it  properly  belonging,  but  also  that  the  lives 
of  the  state  governments  should  be  preserved  and  perpetuated 
with  every  power  saved  to  them  and  the  people  that  was  not 
explicitly  or  by  implication  delegated  to  the  national  govern- 
ment, subject  only  to  the  right  to  change  those  powers  by  an 
amendment  to  the  Constitution  of  the  United  States,  constitu- 
tionally adopted  in  accordance  with  the  terms  of  that  instru- 
ment. Attempts  to  change  the  Constitution  in  any  other  than 
this  lawfully  provided  way  is  just  as  treasonable  in  spirit  as  was 
the  effort  of  the  rebellious  states  to  overthrow  the  government 
by  arms. 

For  one  department  to  encroach  upon  the  rights  of  another,  or 
to  seek  in  any  way  not  authorized  by  the  Constitution  to  con- 
trol either  of  the  other  departments  is  equally  in  conflict  with 
the  spirit  of  our  institutions  and  equally  calculated  to  do  harm 
instead  of  good ;  no  matter  how  much  good  may  be  intended. 
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I  call  your  attention  to  these  matters  in  order  that,  as  members 
of  the  legal  profession,  and  as  men  who  will  have  to  do  with 
public  affairs,  you  may  be  on  your  guard  and  be  prepared  to 
see  to  it  that  no  such  crimes  against  American  institutions  shall 
be  consummated.  It  will  be  your  duty  to  stand  up  courage- 
ously for  the  right  not  only  in  representing  the  clients  who  em- 
ploy you,  but  also  in  protecting  the  body  politic  to  which  you 
belong,  and  chief  among  your  duties  will  be  to  see  to  it  that  by  no 
act  of  yours,  of  either  an  affirmative  or  a  negative  character,  you 
permit  any  undermining  of  our  fundamental  laws. 

It  may  cost  you  something  to  stand  up  against  erroneous 
waves  of  public  sentiment  that  may  sweep  over  the  land.  You 
may  be  crushed  under  the  "steam  roller,"  but,  better  that,  than 
failure  to  do  your  duty.  (Applause.)  Be  lawyers,  but  also  be 
always  men.  So  standing,  if  you  are  successful,  you  can  rejoice 
because  of  well-merited  victory.  If  personally  you  are  unable 
to  stem  the  tide,  you  will  have  the  proud  satisfaction  of  having 
done  your  duty,  and  that  is  always  more  to  be  prized  than  any 
temporary  honor  or  advantage. 

I  believe  you  have  a  great  future  before  you,  and  that  you 
will  faithfully  improve  its  opportunities.  Aside  from  your 
pleasing  personal  appearance,  I  can  not  overlook  the  fact  that 
you  are  graduates  of  a  night  law  school.  You  have  been  so 
seriously  in  earnest  that  you  have  attended  to  your  duties  in 
connection  with  the  course  of  study  you  have  taken,  while  others 
have  slept  or  idled.  Only  sincere,  earnest,  determined  men 
could  have  done  what  you  have  already  accomplished.  If  you 
will  but  continue  to  live  up  to  your  own  standards  you  will  not 
only  enjoy  the  pecuniary  rewards  of  the  profession,  but  you  will 
enjoy  what  is  higher  and  better — the  distinguished  and  proud 
satisfaction  of  having  been  worthy  citizens  of  the  American 
Kepublic.     (Applause.) 


At  the  close  of  the  address  Mr.  Wm.  A.  Hopkins,  of  the 
audience,  offered  a.  resolution  of  thanks  to  the  speaker  for  his 
kind  words  of  encouragement  to  the  graduates  and  for  the  many 
good  and  profitable  things  he  has  said  to  them  and  to  all  of  us. 

The  resolution  was  unanimously  adopted. 

The  degree  of  Bachelor  of  Laws  was  then  conferred  upon  the 
graduates. 
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OF 


Ex=Senator  Foraker 


AT 

Marysville,  Ohio 

October  22d,  1910. 


Mr.  Chairman,  Ladies  and  Gentlemen: 

If  there  were  nothing  more  involved  in  this  contest  than  a 
choice  between  men  no  one  need  be  seriously  concerned  as  to  the 
outcome. 

The  candidates  for  Governor  are  both  able  and  fair-minded 
men  of  high  character.  Even  unusual  praise  might  be  spoken 
of  both  without  flattery  to  either,  for  neither  would  betray  a 
trust,  or  consciously  allow  any  interest  of  the  state  to  suffer. 

But  there  is  vastly  more  involved  than  a  choice  between  Gov- 
ernor Harmon  and  Governor  Harding.  Especially  is  this  true  as 
to  Republicans;  for  the  Republican  party  is  engaged,  not  only 
here  in  Ohio,  but  throughout  the  whole  country,  in  a  contest  of 
the  most  serious  character  and  of  the  most  far-reaching  conse- 
quences. 

It  is  not  only  fighting  for  victory,  but  it  is  fighting  for  its  life. 
It  is  beset  by  foes  both  within  and  without.  It  is  not  only  con- 
fronted by  its  ancient  enemy,  but  it  is  weakened  and  menaced  by 
internal  dissensions  that  threaten  its  very  existence. 

Such  an  experience  is  not  agreeable,  but  it  need  not  necessarily 
be  discouraging. 

It  is  not  the  first  time  we  have  been  so  situated.  We  had  a 
similar  experience  in  1872,  when,  in  the  formation  of  the  Liberal 
Republican  party,  we  witnessed  the  culmination  of  a  widespread 
dissatisfaction. 

The  malcontents  then  claimed  and  charged  that  we  had  been 
too  severe  in  reconstruction  and  too  radical  as  to  the  tariff. 
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They  demanded  more  liberal  treatment  of  the  South  and  a 
sweeping  reduction  and  readjustment  of  duties. 

The  movement  seemed  formidable.  It  spread  all  over  the  coun- 
try. It  numbered  among  its  supporters  some  of  the  ablest  news- 
papers and  some  of  the  most  influential  Republicans  of  that  time ; 
among  them  Governor  Harmon. 

They  went  further  than  the  insurgents  of  today  have  yet  gone. 
They  made  an  organization,  adopted  a  name,  held  a  convention, 
promulgated  a  platform,  nominated  a  candidate  for  the  Presi- 
dency, courted  and  secured  an  alliance  with  the  Democratic  party 
and  then — collapsed. 

Horace  Greeley  at  the  head  of  the  Democratic  party,  on  a  free- 
trade  platform,  was  such  a  grotesque  spectacle  that  it  quickly 
brought  the  people  to  their  senses. 

General  Grant  was  re-elected  and  the  Republican  party,  un- 
harmed and  vindicated,  moved  on  in  its  great  career.  Most  of 
the  erring  Republicans  came  back,  but  some  of  them,  including 
Governor  Harmon,  remained  permanently  in  the  Democratic 
party. 

What  is  happening  to-day  is  but  a  repetition  of  what  hap- 
pened then. 

We  have  another  revolt.  Instead  of  the  "liberals"  we  have 
the  "insurgents." 

There  is  a  difference  of  names  but  not  of  tactics.  On  every 
hand  we  then  heard  noise,  criticism  and  calumny,  all  in  the 
name  of  reform.  It  is  the  same  now.  Every  great  measure  of 
the  Republican  party  was  condemned,  and  every  great  leader 
who  did  not  join  in  the  revolt  was  assailed.  It  is  the  same  now. 
There  was  no  just  cause  for  it  then.  There  is  no  just  cause  for 
it  now.  The  present  movement  may  last  longer  and  do  more 
harm,  but  sooner  or  later  it  will  come  to  the  same  inglorious 
end. 

This  general  similarity  of  the  two  movements  is  borne  out 
by  a  comparison  of  their  details. 

The  Liberals  made  loud  complaint  of  our  course  toward  the 
South,  yet  explicitly  endorsed  in  their  platform  the  thirteenth, 
fourteenth  and  fifteenth  amendments  and  all  the  great  war  and 
reconstruction  measures,  so  that  at  most  there  was  no  specific 
dissent,  except  as  to  minor  and  unimportant  matters  that  af- 
forded no  just  basis  for  even  the  defeat  of  their  party ;  much  less 
the  organization  of  a  new  party. 

You  have  only  to  recall  what  the  Republican  party  of  to-day 
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has  done  to  regulate  interstate  commerce,  restrain  the  trusts, 
conserve  our  natural  resources,  protect  and  aid  our  employes, 
purify  elections  and  enlarge  the  rights,  privileges  and  oppor- 
tunities of  the  people  in  every  direction  with  respect  to  their 
participation  in  government,  to  see  that  there  is  no  irreconcilable 
difference  as  to  any  of  these  subjects  between  what  is  advocated 
by  the  insurgents,  and  what  has  been  done,  or  promised  by  the 
regulars. 

The  two  movements  are  alike  in  another  and  far  more  im- 
portant respect. 

Professing  to  be  Republicans  and  protectionists,  the  primary 
purpose  of  the  Liberals  was  an  assault  upon  the  protective  tariff 
then  in  force. 

It  is  the  same  now ;  the  revolt  of  to-day  has  for  its  chief  object, 
not  the  conservation  of  our  natural  resources,  for  that  has  been 
well  provided  for ;  not  the  regulation  of  the  railroads,  or  the  big 
corporations,  for  the  measures  already  enacted  and  promised  in 
that  behalf  substantially  meet  the  demands  of  even  the  most 
radical ;  not  the  prosecution  of  violators  of  law,  whether  indi- 
viduals or  corporations,  for  the  court  reports  advise  us  daily  that 
the  machinery  of  the  Government  is  in  full  operation  in  that  re- 
spect; not  these,  nor  any  of  these,  but,  as  it  was  in  1872,  the 
chief  object  is  to  force  another  revision  of  the  tariff  for  the  pur- 
pose of  lowering  all  those  duties  that  are  levied  for  the  protec- 
tion of  our  industries  and  our  labor;  all  else  is  froth  and  foam 
and  false  pretense. 

In  view  of  existing  conditions  I  do  not  know  anything  worse 
that  could  happen.  We  have  not  yet  recovered  from  the  panic 
of  1907,  and  no  one  can  predict  when  the  end  will  be  allowed  to 
come. 

It  would  come  at  once  if  it  were  not  for  the  restraining  hand 
of  a  crusade  against  business  that  has  been  carried  so  far  beyond 
just  ground  that  it  has  become  well  nigh  intolerable  because  of 
the  mischief  it  is  doing  without  bringing  in  return  anything  like 
an  adequate  compensation. 

The  continued  hostile  agitation  against  the  railroads  has  ac- 
complished much  good,  but,  notwithstanding  their  general  pros- 
perity, it  has  also  brought  not  only  a  well-nigh  universal  in- 
crease of  freight  rates,  but  also  a  determined  struggle,  now  in 
progress,  for  a  further  increase,  pending  which  many  needed 
betterments  must  stand  in  abeyance,  while  the  construction  of 
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new  lines  for  the  development  of  new  territory  is  practically 
abandoned. 

Mr.  McCrea,  President  of  the  Pennsylvania,  testified  a  few  days 
ago  that  because  of  what  has  been  done  and  is  threatened,  rail- 
road credit  has  become  so  impaired  that  it  is  impossible  to  longer 
command  the  money  in  either  this  country  or  abroad  necessary 
for  any  such  purpose. 

He  is  confirmed  by  the  testimony  of  practically  all  the  other 
railroad  officials  and  all  our  great  financiers  who  have  testified  or 
given  expression  otherwise  on  the  subject. 

A  striking  illustration  of  this  impairment  of  credit  was  afforded 
when  recently,  for  an  issue  of  only  $17,500,000  four  per  cent, 
bonds,  offered  in  both  the  markets  of  Europe  and  this  country  by 
the  Michigan  Central,  a  security  that  would  heretofore  have  been 
considered  of  a  most  desirable  character,  no  better  offer  could  be 
secured  than  87  cents  on  the  dollar.  The  result  was  an  aban- 
donment of  the  contemplated  work,  rather  than  submit  to  such  a 
sacrifice.     This  instance  is  not  exceptional,  but  typical. 

Five  years  ago,  before  this  agitation  started,  an  issue  of  like 
character  of  $100,000,000  or  $500,000,000  of  such  securities  could 
have  been  sold  at  par  in  any  great  money  market  of  the  world 
upon  the  click  of  the  telegraph. 

On  a  par  with  this  assault  on  the  common  carriers  has  been 
the  war  on  the  big  trusts.  Much  of  it  has  been  merited  and  well 
intended,  but  all  of  it  has  been  accompanied  with  such  wholesale 
denunciations,  threats  and  menaces,  applicable  alike  to  all  kinds 
of  both  large  and  small  concerns,  that  the  effect  on  business 
generally  has  been  almost  as  harmful  as  helpful,  if  not  more  so. 

We  have  come  to  the  point  when  anything  like  extraordinary 
success  in  business  is  held  sufficient  to  excite  suspicion  of  wrong- 
doing and  put  its  beneficiaries  on  the  defensive. 

In  consequence  everything  is  strained,  and  the  whole  business 
world  halts  and  hesitates,  waiting  on  first  one  tiling  and  then 
another — just  now.  on  the  decision  of  the  Supreme  Court,  to 
learn  therefrom,  if  they  can,  what  they  can  lawfully  do.  or  not 
do,  without  danger  of  fine  or  imprisonment;  not  because  of  any 
offense  involving  moral  turpitude,  but  because  of  offenses  against 
statutory  provisions  of  doubtful  construction,  which  have  been 
enacted  for  the  regulation  of  business  largely  at  the  behest  of 
men  who  have  been  so  busy  attending  to  the  business  of  other 
people  that  they  have  had  no  time  to  transact  any  business  on 
their  own  account. 
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I  do  not  call  attention  to  this  condition  for  the  purpose  of 
charging  anybody  with  responsibility  for  it,  but  merely  to  say 
that  with  such  a  situation  already  existing  one  more  false  move 
will  wholly  destroy  confidence  and  precipitate  another  financial 
crash. 

Under  such  circumstances  Republican  victories,  such  as  we 
are  striving  for  in  Ohio,  are  of  the  highest  importance,  for,  how- 
ever it  may  be  elsewhere,  here  in  this  state  the  Republican  party, 
measured  by  its  platform  dclarations.  stands  for  sound,  sane, 
old-fashioned  Republican  principles  and  policies,  with  our  whole 
record  a  pledge  that  we  will  take  in  the  future,  as  we  have 
taken  in  the  past,  all  forward  steps  that  are  consistent  with  the 
public  good,  and  that  we  will  not  knowingly  be  driven  to  take 
any  other. 

So  struggling  we  may  fail,  but  if  so  our  flag  will  go  down  un- 
sullied to  be  raised  later  in  honor. 

On  the  other  hand,  if  we  are  successful  there  will  be  no  strains 
of  Democracy  in  our  shouts  of  triumph;  nor  strains  of  Populism, 
or  Socialism,  or  New  Nationalism,  or  any  other  kind  of  ism,  ex- 
cept only  that  true  and  tried  Republicanism,  which  has  been 
found  for  fifty  years  broad  enough,  patriotic  enough  and  pro- 
gressive enough  to  grapple  successfully  with  ever}'  great  question 
that  has  arisen  during  this  long  and  eventful  period. 

Such  a  victory  will  give  faith,  hope  and  courage,  not  only  to 
true  Republicans,  but  to  all  classes  of  thoughtful,  patriotic  and 
good  people  everywhere  throughout  the  land. 

Republicans  who  call  themselves  Insurgents  should  remember 
that  if  the  Republican  party  be  defeated  the  Democratic  party 
will  be  the  beneficiary,  and  that  with  the  policies  and  pur- 
poses thus  inaugurated  they  can  not  possibly  have  either  sym- 
pathy or  influence. 

If  the  next  House  of  Representatives  be  Democratic,  without 
doubt  it  will  promptly  pass  a  bill  again  revising  the  tariff,  but 
it  will  be  a  Democratic  bill.  It  will  not  be  cast  on  protection 
lines,  but.  as  always  heretofore,  when  they  have  legislated  on 
the  subject,  on  the  lines  of  a  tariff  for  revenue  only. 

The  element  and  idea  of  protection  will  be  again,  as  always 
heretofore,  entirely  eliminated.  There  will  be  a  Republican 
majority  in  the  Senate  that  might  refuse  to  agree  to  the  measure 
as  it  would  come  from  the  House,  but  the  probabilities  are  that 
under  a  peremptory  command,  such  as  a  Republican  defeat 
would  be  interpreted  to  be.  it  would  in  some  amended  form  be- 
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come  a  law.  It  would  of  necessity  be  neither  a  Kepublican  nor  a 
Democratic  measure,  but  a  mongrel  compromise  that  would  sat- 
isfy nobody.     Either  that  or  nothing. 

A  tariff  so  enacted  would  give  us  much  lower  duties  than  we 
now  have,  the  result  of  which,  as  always  heretofore,  would  in- 
evitably be  further  depression  of  business  while  such  a  measure 
was  pending,  with  positive  disaster  to  follow.  Every  man  who 
casts  a  vote  for  such  a  result  assumes  a  grave  responsibility. 

On  the  other  hand,  a  Republican  victory  in  Ohio  will  mean  that 
the  Republicans  of  the  nation  will  settle  all  questions  about  the 
tariff,  and  everything  else,  consistently  with  the  principles  and 
policies  of  the  Republican  party ;  for  with  such  a  victory  here  the 
Republicans  of  the  nation  will  rally  for  a  successful  resistance  to 
the  destructive  tendencies  that  have  filled  the  whole  country  with 
alarm. 

Such  a  victory  will  be  not  only  a  victory  for  genuine  Republi- 
canism, but  will  be  a  victory  for  President  Taft,  more  gratifying 
to  him  than  victory  in  any  other  state  can  possibly  be,  because 
this  is  his  own  state,  and  he  has  a  natural  desire  for  our  support 
of  his  administration. 

It  would  be  especially  pleasing  to  him  to  have  the  Republicans 
of  Ohio  stand  by  him  with  respect  to  the  new  tariff  law  which 
he  indorses  and  upholds;  not  as  perfect,  nor  as  in  full  accord 
with  his  views,  but  as  a  substantial  compliance  with  our  platform 
pledge,  and  as  the  best  that  under  all  the  circumstances  could  be 
secured. 

I  do  not  know  whether  it  is  the  best  tariff  law  ever  enacted  by 
a  Republican  Congress,  as  has  been  said,  for  I  have  not  made  an 
examination  to  determine,  but  I  do  know  without  such  an  exam- 
ination that  it  is  a  far  better  law  than  any  the  Democratic  party 
ever  made  or  ever  will  make. 

And  we  all  know  that  on  President  Taft's  recommendation,  a 
board  has  been  created  with  authority  to  investigate  and  report 
what  other  changes  should  be  made,  and  that  when  full  informa- 
tion has  been  secured  intelligent  action  can  be  taken  to  make  such 
amendments  of  the  different  schedules  as  may  seem  proper. 

We  know,  too,  that  if  such  changes  are  made  by  a  Republican 
Congress  business  need  not  be  disturbed  on  account  of  them,  for 
they  will  be  made  without  sacrifice  of  that  protection  which  all 
Republicans  and  thousands  of  Democrats  desire  our  labor  and  our 
industries  to  have. 

On  this  state  of  facts  all  Republicans  should  be  able  to  stand 
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together,  as  they  have  stood  together  in  the  contests  of  other 
days. 

We  should  be  actuated  by  the  sentiment  that  if  there  are  any 
wrongs  to  right  we  will  right  them  ourselves. 

For  such  work  we  do  not  need  any  Democratic  help,  and  could 
not  get  it  if  we  did. 

But,  aside  from  all  such  considerations,  what  is  wrong  with  the 
new  tariff  law  to  justify  any  Republican  in  deserting  his  party? 

We  are  told  in  answer  that  a  revision  downward  was  promised 
and  that  the  promise  was  not  kept;  that  the  tariff  is  too  high  and 
that  it  is  responsible  for  the  trusts  and  the  high  prices  of  food 
products  and  the  other  necessaries  of  life. 

These  charges  are  old.  They  are  threadbare.  The  tariff  is  not 
responsible  for  either.  Trusts  flourished  in  free-trade  England 
long  before  they  existed  here.  They  are  still  flourishing  there, 
as  well  as  in  the  protected  countries  of  Europe.  They  have 
spread  throughout  the  world,  and  are  to  be  found  in  all  coun- 
tries without  regard  to  the  economic  policies  that  may  obtain. 
The  truth  is  that  if  we  did  not  accept  them  willingly  we  would  be 
forced  to  accept  them  by  the  fierce  competition  to  which  we  are 
subjected  by  the  nations  that  rival  us  in  the  markets  of  the 
world. 

They  are  born  of  conditions  wholly  independent  of  the  tariff, 
and  the  best  we  can  do  is  to  restrain  and  regulate  them  in  such 
manner  as  to  minimize  their  bad  features. 

Neither  is  the  tariff  responsible  for  the  abnormally  high  prices 
that  have  been  prevailing  for  food  products  and  other  necessaries 
of  life.  The  very  object  of  a  protective  policy  is  to  develop  our 
resources  and  to  multiply  our  industries  to  the  end  that  we  may 
diversify  our  pursuits,  employ  our  labor,  and  thus  make  our- 
selves able  to  supply  our  own  wants  and  create  home  markets  for 
the  benefit  of  agriculture.  Tn  this  way  we  have  raised  wages 
until  they  are  higher  in  this  country  than  in  any  other,  and  in 
this  way  we  have  made  markets  for  our  farmers,  in  which  the 
great  bulk  of  all  they  produce  has  found  ready  sale  at  good 
prices.  I  do  not  refer  to  these  natural  and  intended  better 
prices,  but  to  the  abnormally  high  prices  that  have  prevailed 
during  the  last  two  or  three  years  when  I  say  that  the  tariff  is  not 
the  cause  of  them. 

This  is  a  time  of  abnormally  high  prices  throughout  the  world. 

The  same  complaints  in  this  regard  are  coming  from  England, 
France,  Germany.  ;md  every  other  country. 
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Only  a  day  or  two  ago  the  newspapers  told  us  of  a  great  labor 
strike  in  France,  and  that  the  first  demand  of  the  strikers  was  for 
an  increase  of  wages  to  enable  them  to  meet  the  high  prices  they 
had  to  pay  for  food  and  the  necessaries  of  life.  Surely  no  one 
will  pretend  that  our  tariff  has  any  effect  on  prices  in  France,  and 
if  it  did  there  is  no  reason  for  finding  fault  on  that  account  with 
the  new  tariff  as  to  this  schedule,  for  it  is  the  same  in  all  im- 
portant respects  as  the  old  tariff. 

The  trouble  is  due  not  to  the  tariff  law.  but  to  the  natural  law 
of  supply  and  demand. 

No  man  need  be  told  that  the  price  of  any  product  will  be  di- 
rectly affected  by  the  supply,  nor  that  if  the  demand  remain  sta- 
tionary and  the  supply  increase,  the  price  will  fall,  but  that  if 
the  supply  be  diminished,  the  price  will  advance. 

Our  population,  and,  therefore,  the  number  of  our  people  who 
must  be  fed  and  clothed,  has  been  steadily  increasing.  This  in- 
crease amounts  to  more  than  a  million  people  added  to  the  total 
number  of  our  population  every  year. 

If  the  food  supply  remain  stationary  the  increased  demand 
consequent  upon  the  increased  population  will  advance  the  price. 

Much  more  would  the  price  be  advanced  if,  while  the  popula- 
tion is  increasing,  the  food  supply  should  be  diminished.  Any 
man  who  has  wheat,  or  corn,  or  hay.  or  potatoes,  or  hogs, 
or  horses,  or  cattle,  to  sell  in  the  market,  not  only  can  under- 
stand this  operation  of  the  law  of  supply  and  demand,  but  in  his 
own  practical  experience  he  has  been  affected  by  it  time  and 
again.     This  is  exactly  what  has  been  happening. 

From  one  cause  or  another  there  has  been,  commencing  with 
1907,  a  shortage  of  the  wheat  crop,  and  the  corn  crop,  and  the 
hog  crop,  and  the  cattle  crop,  and  all  the  other  important  food 
supply  crops,  amounting,  as  compared  with  1906,  to  more  than 
100,000,000  bushels  of  wheat  for  1907,  and  more  than  70,000,000 
bushels  for  1908,  while  the  corn  crop  fell  off  for  the  year  1907,  as 
compared  with  1906.  to  the  amount  of  more  than  300,000,000 
bushels,  and  for  1908  to  more  than  150,000,000  bushels. 

The  number  of  cattle  slaughtered  for  the  year  1907  was  less 
than  for  the  year  1906  by  about  200,000,  and  for  the  year  1908 
by  about  600,000,  or,  while  our  population  was  rapidly  increasing 
the  number  of  cattle  slaughtered  during  those  two  years  was  less, 
using  round  figures,  by  almost  1,000,000  than  it  should  have  been, 
to  merely  equal  the  product  of  1906,  to  say  nothing  about  the 
natural  increase  that  should  have  been  realized  to  equalize  the 
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increased  demand  due  to  the  natural  increase  of  population. 

But  the  greatest  of  all  was  the  falling  off  in  the  number  of  hogs 
marketed. 

The  statistical  annual  of  the  Cincinnati  Price  Current,  issued 
March.  1910,  says: 

' '  The  past  year  has  been  notable  for  what  it  has  disclosed  in  a 
shortening  of  the  number  of  marketable  hogs,  and  in  the  advanc- 
ing prices  of  hogs  to  an  unprecedented  position  since  the  in- 
dustry reached  proportions  of  importance.  The  decrease  in  num- 
bers is  more  directly  traceable  to  the  drought  conditions  in  the 
latter  part  of  1908  and  the  relatively  higher  prices  of  corn  than 
to  other  prices.  The  drought  seriously  interfered  with  water 
supplies  for  live  stock  in  many  of  the  producing  sections,  and  to 
a  considerable  extent  the  animals  were  forced  into  market  chan- 
nels from  such  cause,  the  effect  of  which  was  to  depress  prices 
and  to  widen  the  disparity  in  the  comparison  with  corn  prices, 
which  combination  of  conditions  led  producers  to  a  large  extent 
to  lose  interest  in  the  hog  industry  and  to  deplete  the  basis  of 
supplies  for  future  marketing.  As  a  result  the  record  for  the 
past  year  shows  a  deficiency  of  about  5,000,000  hogs  in  the 
slaughtering,  in  comparison  with  the  preceding  year — the  record 
for  which  was  increased  by  the  abnormal  conditions  here  men- 
tioned. ' ' 

In  the  face  of  such  facts  it  is  no  wonder  we  have  had  abnor- 
mally high  prices  for  food  and  the  necessaries  of  life.  The  only 
wonder  is  that  any  honorable  man  of  intelligence  would  charge 
responsibility  for  them  on  either  the  old  or  the  new  tariff. 

The  remedy  for  these  prices  is  not  a  change  in  the  tariff,  but 
an  increase  of  production,  and  that  has  already  set  in. 

The  Agricultural  Department  has  issued  a  bulletin  in  which 
the  crops  of  wheat  and  grain  and  other  food  supplies,  for  the  sea- 
son just  closed,  are  shown  to  have  increased  to  former  figures  as 
to  most  products,  and  that  as  to  others,  figures  have  been  reached 
larger  than  have  ever  before  been  realized. 

They  show  that  under  the  stimulus  of  high  prices  we  are  rais- 
ing to-day  more  corn,  wheat,  cattle,  hogs,  sheep  and  other  pro- 
ducts necessary  to  sustain  life  than  ever  before  in  our  history. 
In  consequence  we  see  in  the  market  prices  the  decline  that  should 
be  expected. 

The  newspapers  published  a  few  days  ago  a  brief  extract  from 
a  speech  made  by  Mr.  Monnett,  the  Democratic  candidate  for 
Congress  in  the  Columbus  District. 

In  the  course  of  his  remarks  he  gave  figures  on  which  he  relied 
for  a  condemnation  of  the  new  tariff.     These  figures  sustain  so 
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completely  all  I  have  just  said,  that  I  accept  them,  as  he  gives 
them  without  stopping  to  make  verification. 

According  to  them  the  farmers  of  Ohio  realized  for  their  corn 
last  year  80  to  90  cents  a  bushel,  but  are  now  realizing  less  than 
50  cents  a  bushel. 

He  states  that  wheat  sold  in  Chicago  in  September  of  last  year 
at  $1.20  a  bushel,  but  that  it  is  now  selling  at  93%  cents  a  bushel. 
That  last  year  wool  sold  for  33  1-3  cents  per  pound,  but  this  year 
it  is  selilng  for  25  cents  per  pound ;  that  last  year  oats  sold  at  48 
cents  per  bushel,  but  that  this  year  3iy3  cents  is  the  highest  price 
obtainable,  and  so  on  to  the  end  of  a  long  table  of  figures  he  has 
compiled.  It  was  his  purpose  to  show  that  the  Payne- Aldrich 
tariff  bill  was  in  conflict  with  the  interests  of  the  farmer,  but  he 
has  only  succeeded  in  showing,  when  all  the  facts  are  known,  that 
the  law  of  supply  and  demand  is  still  in  operation  and  that 
the  new  tariff  is  not  responsible  for  the  changes  he  mentions. 

But  why  pursue  these  details?  The  great  broad  question  of 
this  campaign  is  not  whether  a  particular  law,  or  a  particular 
schedule,  is  to  be  approved,  but  whether  an  all-important  far- 
reaching  policy  is  to  be  upheld  and  continued. 

This  question  overrides  every  other,  because  all  the  talk  about 
a  moral  uplift,  "cinching"  crooks  and  corporations,  and  a  square 
deal  for  rich  and  poor  alike  is  but  a  platitudinous  repetition  in 
offensive  form  and  manner  of  cardinal  beliefs  that  are  common 
to  humanity  in  all  countries  and  in  all  parties. 

No  issue  can  be  made  on  the  Ten  Commandments,  no  matter 
how  strenuously  or  officiously  they  may  be  laid  down  as  gov- 
erning principles.  But  when  it  comes  to  the  tariff  it  is  different. 
On  that  subject  men  honestly  disagree,  and  there  is  wide  room  for 
argument. 

I  doubt  if  this  subject  can  be  taken  out  of  politics  by  a  tariff 
commission,  or  by  any  other  expedient.  In  some  form  it  will  be 
discussed,  I  imagine,  in  every  campaign  for  long  years  to  come. 

But  however  that  may  be,  why  is  there  such  an  attack  on  the 
policy  now?  Has  it  undergone  any  change?  Is  it  not  still  ap- 
plicable to  al  times  and  places,  and  is  it  not  as  essential  to  our 
prosperity  now  as  it  ever  was? 

Our  industries  have  grown  to  manhood,  it  is  true,  but  so  they 
had  when,  during  the  second  administration  of  Mr.  Cleveland, 
the  Wilson-Goman  law  was  enacted.  The  Democratic  orators 
of  that  day  repeatedly  and  constantly  charged  that  our  indus- 
tries were  no  longer  infants,  needing  protection,  but  full  grown 
and  able  to  take  care  of  themselves.     The  people  accepted  this 
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claim,  but  were  quickly  undeceived  when  the  test  was  applied. 
No  matter  how  rich  and  strong  a  manufacturer  may  be  he  will 
not  commit  the  folly  of  undertaking  to  compete  with  a  rival 
who  can  get  his  labor  for  25  to  50  per  cent,  less  than  he  must  pay 
for  his,  and  therefore,  when  the  Government  so  legislates  as  to 
compel  him  to  do  it  or  quit,  he  quits. 

The  wool  industry  of  Ohio  was  strong  and  flourishing  when  the 
second  Cleveland  administration  commenced,  but  prostrated  and 
ruined  when  it  ended.  It  was  then  loudly  claimed  that  the  sheep 
industry  no  longer  needed  protection,  but  when  put  to  the  test 
the  free  wool  provided'by  the  Wilson-Goman  bill  quickly  blighted 
and  destroyed  it.  You  hear  the  same  kind  of  talk  now  that  you 
heard  then.  There  is  not  so  much  unanimity,  perhaps,  as  to 
what  the  reduction  on  wool  shall  be,  but  every  Democrat  says 
there  must  be  a  reduction.  Some  say  it  shall  go  again  on  the 
free  list;  others  that  the  reduction  shall  not  be  less  than  50  per 
cent. 

I  do  not  know  what  Governor  Harmon  thinks.  I  have  read 
most  of  his  speeches,  but  I  have  not  seen  any  reference  to  the 
wool  tariff  or  to  any  other  specific  tariff.  Would  it  not  be  well 
before  the  people  of  Ohio  re-elect  him  Governor,  and  thus  put 
him  in  a  fair  way  to  secure  the  Democratic  nomination  for  the 
Presidency,  to  find  out  how  he  stands  on  matters  that  concern 
us  so  directly  ?  Will  not  some  one  who  has  a  right  to  do  so,  ask 
him  where  he  stands  generally  and  specifically  on  the  tariff  ques- 
tion? Does  he  want  another  revision  and  if  so,  on  what  lines? 
Shall  it  be  a  protection  measure  or  a  tariff  for  revenue  only? 
Does  he  think  present  duties  too  high,  and  if  so,  will  he  particu- 
larize? Does  he  think  the  wool  tariff  too  high,  and  if  so  how 
much  too  high?  Does  he  favor  free  wool,  or  only  a  fifty  per 
cent,  reduction  ?  And  what  about  other  farm  products  ?  Wheat 
corn,  rye,  oats,  barley,  potatoes,  horses,  cattle,  hogs,  sheep  and 
everything  else  that  comes  from  the  farm,  have  always  been 
carefully  protected  in  the  tariff  laws  enacted  by  the  Republican 
party,  and  with  practically  no  change  in  the  duties,  are  all  care- 
fully protected  in  the  present  law.  Are  any  of  these  duties  too 
high,  and  if  so,  which  and  how  much? 

With  such  questions  to  answer  it  is  both  appropriate  and  im- 
portant that  Republicans  should  remember  that  whenever  we 
have  had  a  low  tariff  we  have  had  insufficient  revenues  for  the 
Government,  and  widespread  business  depression  and  stagna- 
tion, with  idle  mills  and  factories,  and  idle  labor  and  hungry 
families,  while,  on  the  other  hand,  every  time  we  have  had  pro- 
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teetion  we  have  had  activity  in  every  industry,  full  employment 
of  all  our  wage  workers,  home  markets  for  our  farmers,  and  such 
a  competition  among  our  home  manufacturers  that  the  prices  at 
which  their  products  sold  in  our  markets  were  soon  brought  be- 
low those  obtaining  before  the  duty  was  imposed.  Not  infre- 
quently the  prices  in  our  market  for  these  manufactures  have 
been  reduced  by  this  competition  to  less  than  the  tariff,  without 
which  at  the  beginning  they  could  not  have  been  produced  here 
at  all. 

The  only  permanent  higher  prices  produced  have  been  the 
wages  paid  to  the  labor  employed  and  the  higher  prices  paid  for 
all  products  of  the  farm  necessary  to  supply  the  home  markets 
created. 

It  is  not  true  today  any  more  than  it  ever  was  heretofore  that 
protection  is  unnecessary  as  to  any  product  we  would  manufac- 
ture in  competition  with  the  manufacturers  of  those  countries 
that  have  cheaper  labor  than  we  have,  or  are  willing  to  have. 
Nor  is  it  true  today  any  more  than  ever  heretofore  that  if  an  in- 
dustry need  protection  the  tariff  increases  the  price  to  the  con- 
sumer, except  temporarily,  if  at  all,  for  in  all  such  cases  the  price 
to  the  consumer  always  has  been,  and  always  will  be  regulated 
by  home  competition,  and  the  price  thus  fairly  fixed  is  the  lowest 
price  at  which  any  patriotic  American  should  want  to  purchase  it. 

Under  this  policy  we  develop  our  resources,  employ  our  labor, 
diversify  our  pursuits,  supply  our  wants  and  make  ourselves  in- 
dependent among  the  nations  of  the  earth.  It  is  not  a  policy 
of  greed,  but  of  patriotism. 

Such  are  not  only  the  teachings  of  our  experience,  but  they  are 
also  the  teachings  of  all  our  great  leaders  of  the  past.  Our  first 
protective  law  was  approved  by  George  Washington.  The  great- 
est advocate  of  this  policy  this  country  has  ever  yet  produced  was 
Alexander  Hamilton.  Lincoln,  Blaine,  Harrison,  McKinley, 
Sherman  and  all  their  colleagues  and  associates  in  public  life  so 
believed  and  so  taught.  They  are  dead,  but  the  truth  they  taught 
still  lives. 

We  belived  with  them,  and  stood  by  that  truth  when  they 
uttered  it.  Let  us  not  dishonor  them  as  false  teachers  and  bring 
disaster  upon  ourselves  by  deserting  it  now. 

One  word  more.  The  Republican  party  has  ever  been  the 
party  of  progress.  It  has  met  and  solved  every  great  question 
that  has  arisen  since  it  first  came  into  power.  It  has  made  a 
record  for  achievements  of  which  every  man  who  has  had  mem- 
bership in  it  may  justly  be  proud. 
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All  the  greal  deeds  of  the  last  half  century  stand  to  its  credit. 
These  deeds  have  not  been  done  without  greal  trial  and  struggle; 
the  chiefest  with  war  and  blood  ;  but  through  it  all  there  has  been 
a  faithful  observance  of  both  the  letter  and  the  spirit  of  our  in- 
stitutions and  our  great  organic  law.  the  Constitution  of  the 
United  States. 

This  is  true  as  to  the  rights  and  powers  of  the  states  as  well  as 
with  respect  to  the  rights  and  powers  of  the  Federal  Govern- 
ment, although  the  first  great  duty  of  the  Republican  party  was 
to  resist  the  unwarranted  claim  that  the  states  had  a  constitu- 
tional right  to  destroy  the  Union. 

We  believe  in  that  great  instrument.  We  believe  it  provides 
the  only  form  of  national  government  upon  which  our  fathers 
could  have  agreed,  and  we  believe  it  is  the  only  form  that  a  free 
people  can  afford  to  maintain  and  perpetuate 

It  may  be  that  it  can  be  improved  by  amendments,  as  we  have 
improved  it  in  the  past;  but  if  so.  let  such  amendments  be  made 
in  the  mode  prescribed  by  the  instrument  itself,  and  let  them  be 
consistent  with  the  form  of  government  it  establishes. 

Except  for  that  form  of  government  and  the  liberties  under 
that  government,  by  that  instrument  guaranteed,  it  would  not 
have  been  worth  fighting  for;  but,  with  all  this  preserved,  no 
richer  legacy  can  be  left  to  our  posterity,  and  no  higher  duty 
rests  upon  us  than  the  duty  of  such  preservation  and  transmittal. 

Its  great  distinguishing  features  that  differentiate  it  from 
every  other  attempt  at  government  are  its  dual  form — States  and 
the  United  States — with  a  centralization  of  power  in  the  Federal 
Government  sufficient  for  its  preservation  and  sufficient  to  make 
it  efficient  in  the  exercise  of  all  the  powers  conferred  upon  it,  and 
yel  have  that  centralized  power  so  distributed  among  the  three 
great  departments  of  government  as  to  make  them  separate,  in- 
dependent and  co-ordinate  departments,  each  a  cheek  on  the 
other,  and  neither,  not  even  the  executive,  with  power  or  right 
to  control  the  others,  or  either  of  them. 

We  have  lately  had  a  new  declaration  of  political  principles. 
They  are  politically  baptized  as  the  doctrine  of  a  New  National- 
ism. They  are  set  forth  in  the  nature  of  a  platform  for  a  new 
party.  Possibly  they  are  intended  for  that  use  only  in  the  event 
that  the  distinguished  author  be  not  nominated  for  the  Presidency 
by  either  of  the  old  parties. 

However  that  may  be,  it  is  well  to  note  that  they  violate  our 
dual  form  of  government  by  arrogating  unto  the  National  Gov- 
ernment the  control  of  matters  so  purely  local  that  they  clearly 
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belong  to  the  jurisdiction  of  the  states;  they  also  authorize  the 
courts  to  construe  the  constitution,  not  as  the  precedents  require, 
but  in  such  manner  as  may  be  necessary  to  make  it  "keep  abreast 
with  the  spirit  of  the  times. ' ' 

This  proposition  would  be  bad  enough  under  any  circumstances, 
but  objection  is  accentuated  Avhen  we  remember  that,  according 
to  this  same  authority,  the  members  of  the  Supreme  Court  are 
afflicted  with  a  "fossilized"  mentality. 

Aside  from  all  other  objections  this  new  doctrine  is  as  fatally 
at  war  with  our  institutions  and  as  certainly  destructive  of  them 
as  any  assumed  or  invoked  in  the  name  of  the  Southern  Confed- 
eracy. 

Such  a  preachment  is  not  nationalism,  either  new  or  old,  but 
imperalism  pure  and  simple.  It  is,  in  spirit  at  least,  as  treason- 
able as  secession  itself. 

The  power  it  would  give  to  the  President  of  the  United  States 
would  be  far  more  autocratic  and  dangerous  to  the  liberties  of 
this  people  than  are  those  of  any  monarchy  in  Europe. 

No  wonder  W.  J.  Bryan  cries  out  in  amazement  against  it !  In 
his  wildest  nights  he  has  never  suggested  anything  approximating 
such  a  program. 

It  has  one  saving  feature,  however.  There  is  about  it  all  such 
a  preposterous  absurdity  and  such  an  insufferable  egotism  as  to 
excite  not  only  condemnation  but  ridicule.  It  is  another  case 
of  vaulting  ambition  o'erleaping  itself. 

It  has  dispelled  illusions  that  had  become  dangerous.  The  peo- 
ple now  better  understand  the  author  and  know  better  how  to 
judge  what  he  proposes.  They  are  not  likely  to  longer  regard 
him  as  an  improvement  on  George  Washington  and  Abraham 
Lincoln.  There  is  ground  for  hope  now  that  what  he  proposes 
will  no  longer  be  accepted  as  a  matter  of  course,  but  only  if  found 
to  be  safe  and  sound.  This  will  be  better  for  him  and  better  for 
us.  It  will  lessen  his  multitudinous  duties  and  stop  the  work 
of  driving  into  retirement,  as  a  reactionary,  every  great  leader 
who  does  not  subscribe  on  sight  to  his  fantastic  vagaries. 

The  human  race  has  never  been  perfect.  It  never  will  be 
until  the  millennium  comes.  In  all  ages  and  in  all  countries 
there  have  lived  men  who  might  have  been  better.  There  has 
never  been  a  time  in  this  country  when  there  were  not  some  bad 
men  to  be  found  in  every  party.  Neither  has  there  ever  been  a 
time  when  there  were  not  some  bad  men  in  official  positions,  and 
there  never  has  been  a  time  when  there  were  not  some  bad 
methods  or  bad  practices,  as  well  as  bad  men,  connected  with  the 


business  transactions  of  the  country.  There  probably  never  will 
be  a  time  when  all  bad  men,  in  all  these  relations,  will  be  entirely 
eliminated  and  everybody  and  everything  will  be  good;  but  it 
can  be  truthfully  said  that  there  never  was,  since  the  beginning 
of  our  Government,  ;i  time  when,  through  the  natural  improve- 
ment of  our  people  and  the  natural  spread  of  virtues  among  them, 
the  political  world  and  the  business  world  were  so  little  open  to 
criticism  and  condemnation  as  they  have  been  during  recent 
years. 

There  never  was  a  time  when  our  people  of  all  classes  were 
making  greater  progress  in  the  right  direction  than  they  have 
been  making  during  the  last  50  years.  There  never  was  a  time 
in  all  our  history  when  there  was  so  little  occasion  to  put  every- 
body in  leading  strings  as  now.  There  never  was  a  time,  in  other 
words,  when  there  was  so  little  excuse  as  at  present  for  the  hector- 
ing and  lecturing  and  threatening  and  menacing  that  have  been 
indulged  in  of  the  people  of  America  and  their  business  methods. 

There  never  was  a  time  when,  independently  of  this  crusade 
against  them,  there  was  a  higher  standard  of  morals  than  that 
which  the  business  men  of  the  United  States  have  erected  for 
themselves,  and  never  a  time  when  conformity  to  it  was  so  abso- 
lutely a  pre-requisite  to  success  and  high  standing  in  the  com- 
mercial wrorld.  Everybody  knows  this  to  be  true,  and  yet  we 
have  been  listening  to  harangues  and  lectures  and  slanders 
poured  out  by  the  wholesale,  as  though  delighted  with  such  un- 
called-for  disparagement,  until  patience  has  well-nigh  ceased  to 
be  a  virtue. 

But  continue  patient  yet  a  little  longer.  Such  performances 
can  not  be  repeated  indefinitely.  The  day  can  not  be  far  distant 
when  they  will  be  remembered  only  with  astonishment  that  they 
should  have  ever  been  tolerated  by  a  self-respecting  people.  The 
great  duty  of  the  hour  is  to  be  steadfast. 

The  Republicans  of  Ohio  never  had  a  better  candidate  for 
Governor  than  Warren  G.  Harding.  He  is  able,  lie  is  honest. 
He  n  presents  all  that  is  highest  and  best  in  American  life  and 
statesmanship.  His  administration  will  be  a  credit  to  the  state, 
his  party  and  himself.  He  is  entitled  to  the  support  of  every 
good  Republican. 

Every  man  on  the  ticket  with  him  is  a  good  man.  You  will  not 
find  a  name  there  that  is  not  worthy  to  be  in  the  place  it  occupies. 

The  losses  we  have  sustained  in  the  Senate,  and  are  likely  to 
sustain,  make  it  of  more  than  ordinary  importance  that  we  re-elect 
Senator  Dick.     He  has  not  only  made  a  good  record  as  a  faithful, 
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hardworking  Republican,  but  he  has  been  nominated  by  a  large 
vote  at  the  primaries.  It  is  due  to  him  that  we  make  sure  of  a 
Republican  Legislature. 

There  was  never  greater  reason  why  we  should  have  a  Republi- 
can House,  and  the  people  of  this  district  never  had  a  better 
candidate  than  Frank  B.  Willis.  These  are  extravagant  words, 
but  his  record  at  Washington  will  show  that  they  are  justified. 

While  the  National  Administration  has  excited  some  criticism, 
yet  the  truth  is  that  President  Taft  has  done  remarkably  well  un- 
der the  difficult  circumstances  by  which  he  has  been  attended. 

He  succeeded  a  man  of  great  intellectual  vigor  and  of  the 
greatest  intellectual  activity  ever  displayed  in  public  life. 

President  Roosevelt  did  strong  things  in  a  strong  way.  He 
had  devoted  followers.  They  regretted  to  see  him,  while  yet  in 
the  very  prime  and  vigor  of  manhood,  quit  the  highest  office  in 
the  nation.  They  could  not  endure  the  thought  that  his  public 
career  was  ended.  They  wanted  to  see  him  in  the  White  House 
again.  This  made  it  difficult  for  President  Taft,  no  matter  how 
zealously  he  might  undertake  to  carry  out  President  Roosevelt's 
policies,  to  give  them  satisfaction. 

They  were  quick  to  criticise  and  zealous  to  spread  discontent 
and  foment  trouble. 

In  this  way  most  of  the  criticisms  of  which  we  have  heard  have 
come  to  be  made.  Most  of  them  are  without  any  excuse  what- 
ever. Some  of  them  may  have  some  merit,  but  there  is  nothing 
of  serious  character. 

The  President  has  shown  great  patience  and  an  earnest  desire 
to  redeem  the  pledges  of  the  platform  on  which  he  was  elected,  to 
keep  peace  within  the  party  and  to  make  general  progress  for  the 
common  good. 

With  a  Republican  Congress  he  can  accomplish  much.  With- 
out it,  nothing.  • 

If,  therefore,  you  would  have  his  usefulness  continue,  rally  to 
his  support  and  give  him  what  he  needs.  Let  us  have  an  old- 
time  Republican  victory ;  a  victory  for  President  Taft.  a  victory 
for  Governor  Harding  and  the  whole  state  ticket,  a  victory  for 
all  our  Republican  candidates  for  Congress,  a  victory  for  our 
county  tickets,  and,  above  all,  a  victory  for  old-time  Republi- 
canism. 
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SPEECH 

OF 


Ex-Senator  Foraker 


AT  THE 


Dayton  Soldiers'  Home,  November  3rd,  19 JO. 


Mr.  Chairman,  Fellow  Comrades,  Ladies  and  Gentlemen: 

It  is  always  a  great  pleasure  to  me  to  visit  the  city  of  Dayton. 
It  is  concededly  the  most  beautiful  city  in  our  great  state,  and 
I  don't  think  I  could  be  successfully  challenged  if  I  should  say 
it  is  the  most  beautiful  city  in  all  our  great  country.  (Ap- 
plause.) 

But.  much  as  I  enjoy  visiting  Dayton.  1  enjoy  still  more  visit- 
ing this  Soldiers'  Home.  (Applause.)  This.  too.  is  a  beauti- 
ful place;  but,  I  enjoy  it  particularly  because  it  speaks  always 
of  patriotism,  and  of  the  men  by  whom  our  great  country  was 
saved  in  that  great  struggle  of  the  Civil  War.      (Applause.) 

I  have  been  coming  here,  off  and  on.  for  a  good  many  years. 
I  don't  like  to  say  how  many  for  fear  somebody  will  think  I  am 
getting  old.  (Laughter.)  But,  at  the  risk  of  somebody  con- 
chiding  that  a  good  many  years  have  passed,  I  shall  say  that 
I  notice  that,  as  I  come  time  after  time,  our  heads  are  getting 
whiter,  and  some  of  them  are  getting  pretty  bald. 

Hut.  I  notice,  also,  that  as  the  years  pass,  and  the  hair  whitens. 
the  old  boys  touch  elbows  all  the  more  closely.  I  like  to  come 
here  and  I  like  to  think  of  the  things  that  your  presence  calls  t<> 
mind.  I  have  been  thinking,  in  connection  with  my  visit  here, 
and  as  I  have  been  sitting  on  this  platform,  listening  to  the  mag- 
nificent speech  that  has  just  been  delivered,  of  the  wonderful 
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events  that  have  transpired  in  this  country  during  these  last  fifty 
years.     Fifty  years  takes  us  back  to  just  before  the  war,  to  1860. 
You  were  not  old  then   as  you  are  now.     That   was  the  most 
magnificent  army  ever  marshalled  on  -the  face  of  the  earth — more 
than  two  millions  of  individual  enlistments — it  numbered  among 
the  whole  of  that  more  than  two  millions,  less  than  fifty  thou- 
sand who  were  more  than  twenty-five  years  of  age.     The  Chair- 
man spoke  of  me  as  a  boy  of  eighteen.     If  so,  I  was  one  of  the 
old  boys.     (Laughter.)     There  were   many  under   eighteen;    I 
was  only  sixteen.     I  remember  I  had  a  great  deal  of  trouble  in 
my  mind  as  to  whether,  or  not,  I  would  be  passed  by  the  muster- 
ing officer.     I  was  not  the  only  one  in  my  company  who  had  that 
kind  of  trouble.     Some  kind  friend  told  us  how  we  might  avoid 
any  such  trouble.     He  said    "just  mark  eighteen   on  the  bot- 
tom of  your  shoe,  and  tell  him,  if  he  asks  you  about  your  age, 
that  you  are  over  eighteen."      (Laughter  and  applause.)      I  put 
the  eighteen  there,  but  I  didn't  have  to  tell  him  that  I  was  over 
eighteen,  or  that  I  was  anything  else ;  for  all  he  said  to  me  was, 
as  he  went  by:     "Young  man,  don't  stand  so  straight;  you  may 
fall  back  and  break  your  neck."     (More  laughter  and  applause.) 
But  there  you  were,  you  old  gray-headed  men.     You  would  make 
a  sorry  figure  if  you  were  to  march  down  the  streets  of  Dayton 
today  as  soldiers.     Twenty  years  was  the  average  age  of  that 
army ;  and  when  you  marched  after  the  drum  and  fife,  with  your 
flag  floating  in  the  breeze  and  your  guns  on  your  shoulders,  you 
were  the  finest  martial  picture  ever  presented  to  this  country. 
(Cheers  and  applause.) 

You  were  true  to  your  duty  then,  and,  Mr.  Young,  you  need 
not  fear,  they  will  be  true  to  their  duty  now.      (More  applause.) 

I  don't  want  to  disparage  my  good  friend,  Mr.  Cox.  But  if 
I  were  you,  and  there  was  anything  wrong  in  the  management 
of  this  Home,  as  one  of  the  interrogators  suggested  a  moment 
ago  that  there  may  I.e.  I'll  tell  you  what  I  would  do— 1  would 
change  my  congressman.      (Applause  and  laughter.) 

If  you  haven't  got  as  much  steam  as  you  need  take  George 
R.  Young;  he  will  turn  it  on.  If  you  haven't  as  much  of  every- 
thing else  as  you  want  and  need,  take  a.  man  who  can  speak,  as 
he  spoke  here  this  afternoon,  and  I  will  guarantee  that  he  will 
get  you  what  you  need.  He  will  be  in  the  way  to  get  it.  He  will 
belong  to  the  party  that  is  in  power.     The  man  who  is  not  in 


harmony  with  the  administration  at  Washington  san'1  do  you 
much  good.  I  don't  eare  how  good  a  man  he  is.  and  I  know  Mr. 
Cox  is  a  good  man.  I  like  him  as  a  man;  but,  1  Like  him  so  well 
[  would  keep  him  at  home  where  I  could  enjoy  his  society.  (Ap- 
plause and  laughter.) 

I  would  tell  George  K.  Young:  "Here  is  a  commission  to  go 
down  to  Washington  and  there  represent  the  Third  District  of 
Ohio,  and  whenever  the  old  hoys  out  at  the  Home  need  it.  turn 
on  the  steam."     (Applause.) 

I  never  heard  a  better  speech,  measured  by  the  circumstances. 
than  was  the  speech  to  which  you  listened  a  few  minutes  ago. 
I  never  heard  a  better;  and  1  have  heard  a  great  many  in  my 
time.  1  think  1  know  a  good  speech  when  I  hear  it,  and  if  ever 
there  was  a  speech  that  was  spoken  frankly,  manfully,  truth- 
fully, honestly  and  concisely,  without  a  spare  word  and  without 
even  an  intimation  of  any  kind  of  demagogery.  it  was  the  speech 
to  which  we  listened  this  afternoon.  I  felt  proud  of  it.  I 
never  heard  .Mr.  Young  speak  before — I  wish  1  could  hear  him 
often.  He  has  the  right  kind  of  stuff  in  him.  lie  is  one  of 
these  fellows  who  won't  tell  you  he  will  do  something  for  you 
unless  he  knows  he  can  do  it;  and  he  won't  promise  you  some- 
thing that  he  can  do  and  then  after  election  forget  about  it.  He 
will  not  tell  you  in  this  campaign  about  private  (tension  hills — 
that  he  will  get  all  of  them  he  can — and.  then,  after  election 
tell  you  that  they  are  in  the  nature  of  a  raid  on  the  treasury  that 
ought  not  to  be  encouraged.  (Laughter.)  I  know  something 
about  this  thing  of  getting  pensions,  and  the  old  soldiers  of  this 
Home,  who  have  been  my  loving  and  devoted  friends  and  com- 
rades, know  that  I  do.  For  the  twelve  years  that  I  was  in  the 
Senate.  I  think,  I  can  truthfully  say,  I  never  received  a  letter 
from  an  inmate  of  this  Home  that  wasn't  answered  by  the  first 
mail,  if  possible,  and  always  as  favorably  as  it  was  possible  to 
answer  it. 

A   VOICE:      'Flint's  what  you  did;  that's  true. 

I  know  that  a  man  who  talks  as  we  heard  this  man  talk,  means 
to  do  his  whole  full  duty.  You  can  trust  him.  And  being  a 
Republican,  he  will  be  in  a  situation  to  help  you  more  than  any 
Democrat  could  help  you.  What  do  you  want  with  a  Democrat 
anyhow.      (Laughter  and  loud  applause.)      Here,  in  Dayton,  is 
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the  best  place  for  them.     No  use  for  them  down  at  Washington ! 
Voices:     No,  no,  no. 

But,  now  let  me  pass  that  for  a  moment.  I  was  thinking  as 
T  was  sitting  here,  recalling  that  magnificent  army  that  I  re- 
ferred to  a  moment  ago,  which  was  marshalled  under  the  flag, 
and  to  save  the  flag,  in  1861 — of  what  had  been  done  in  this 
country  in  the  last  fifty  years.  You  remember  what  kind  of  a 
nation  we  were  then.  "We,  at  that  time,  had,  I  think,  accord- 
ing to  the  last  census  only  about  thirty  millions  of  people.  To- 
day, we  have,  under  the  flag  and  owing  it  allegiance,  one  hun- 
dred millions  of  people.  That  is  growing  some,  isn't  it?  At  that 
time  all  the  wealth  of  this  country  amounted,  in  the  aggregate,  to 
only  about  sixteen  thousand  millions  of  dollars,  as  I  recall  it. 
Today  more  than  one  hundred  thousand  millions  of  dollars  be- 
long to  the  American  people.  At  that  time  we  were  dependent, 
as  a  people,  very  largely  on  the  other  peoples  of  the  earth.  We 
raised  plenty  of  grain  and  meat — food  supplies,  more  than  we 
needed ;  but  we  lacked  in  industries.  We  had  to  get  from  abroad 
many  of  the  necessities  of  life.  Today  we  don't  have  to  get 
much  of  anything  from  abroad.  We  are  practically  independent 
of  all  the  world.  It  might  all  be  blotted  out,  so  to  speak,  and  we 
could  do  fairly  well. 

Our  resources  have  been  developed;  our  industries  have  been 
multiplied;  our  labor  has  been  employed,  and  everything  has 
grown  and  prospered,  until  we  have  become  the  greatest  and  most 
honored  nation  and  people  upon  the  face  of  the  earth.  (Ap- 
plause. ) 

And  while  there  has  been  all  this  material  growth  and  pros- 
perity, we  have  been  growing  otherwise.  We  have  been  growing 
intellectually — educationally.  We  have  been  advancing  in  the 
sciences.  There  is  no  field  of  knowledge  and  no  higher  plane 
of  activity  that  we  haven't  become  familiar  with  that  is  known 
anywhere  throughout  the  wTorld. 

It  is  a  wonderful  chapter  that  has  been  written  within  your 
recollection  and  mine.  And  all  this,  my  friends,  under  what  you 
might  call,  "Old  Nationalism."  (Great  applause.)  Old  Na- 
tionalism— institutions  that  permitted  such  wonderful  progress 
and  such  wonderful  happiness,  and  such  wonderful  glory,  and 
honor,  and  renown  are  good  enough  for  me.     (More  applause.) 

All  the  world  has  been  brought  to  admire  the  American  Gov- 
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eminent  and  what  we  have  been  doing  here.  When  Lee  sur- 
rendered to  Grant  at  Appomattox,  the  experiment  of  man's 
capacity  to  govern  himself  was  successfully  demonstrated. 
From  that  time  until  this  we  have  been  the  admiration  of  the 
world,  anil  the  institutions  we  thus  firmly  established  have  been 
spreading  throughout  all  the  world.  Throughout  all  this 
hemisphere — throughout  all  the  South  American  countries  they 
have  a  republican  form  of  government,  following  as  nearly  as  they 
can  the  example  we  have  set;  and  throughout  Europe — even 
where  they  haven't  republics  they  have  constitutional  limita- 
tions upon  the  exercise  of  power,  and  parliamentary  forms  of 
government.  Such  is  the  ease  with  Germany,  and  with  all  the 
other  great  countries.  In  France  they  have  a  republic;  and 
the  spirit  of  republicanism  is  marching  on.  A  week  ago  it  was 
Portugal  who  said.  "We  can  get  along  without  a  king,"  and  only 
today  the  papers  tell  us  that  we  can  expect  the  king  of  Spain 
soon  to  get  a  similar  message.  Only  last  year  this  spirit  broke 
out  in  Turkey,  and  a  few  days  ago  you  may  have  read  that  in 
China  they  have  taken  the  initial  steps  to  have  a  constitutional 
form  of  government,  as  they  have  in  Japan — all  modeled,  in 
greater  or  less  degree,  after  ours. 

What  is  it.  my  fellow  citizens,  that  has  enabled  us,  under  our 
government,  to  have  this  great  prosperity:  and  what  is  there  in 
our  government  that  other  nations  are  striving  to  imitate?  It 
is  all  our  written  Constitution.  It  is  all  due  to  our  form  of  gov- 
ernment. 

Now.  that  Constitution — we  hear  it  talked  about  every  day. 
Let  me  go  back  a  little  and  tell  you  something  about  how  we 
happened  to  have  it.  Mr.  Gladstone  said  of  it.  you  will  remem- 
ber, that  it  was  "the  greatest  work  ever  struck  oil'  by  the  hand 
of  man  at  one  effort."  He  was  right  in  saying  that  it  was  the 
"greatest  work,"  but  not  right  in  saying  "'struck  off  at  one  ef- 
fort." The  Constitution  of  the  United  States  was  the  result,  the 
product,  of  200  years  of  constitution-making  by  our  fathers  They 
commenced  when  they  brought  over  their  charters,  and  estab- 
lished their  colonial  governments.  And  they  were  constitution- 
makers  down  to  the  time  id'  the  American  Revolution. 

We  always  think  of  the  American  Revolution  ;>.s  a  war  that 
was  commenced  for  the  purpose  of  securing  the  independence  of 
the    American    colonies.     It    resulted    in    that:    but    it    was    not 
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started  for  that  purpose.  The  American  Revolution  was  nothing 
more,  in  its  first  and  earliest  stages,  than  a  revolt  against  a 
tyrannical  British  Ministry.  You  will  remember  that  it  was 
more  than  a  year  after  the  battles  of  Concord  and  Lexington  and 
Bunker  Hill  before  the  Declaration  of  Independence  was 
adopted.  Our  fathers  were  brought,  through  the  guidance  and 
direction  of  an  overruling  Providence,  to  the  place  where  they 
were  made  to  see  that  a  new  nation  was  to  be  born.  They  de- 
clared for  their  independence,  they  fought  for  it.  They  suc- 
ceeded. 

They  had  no  government  that  united  them,  during  those  years 
of  struggle,  except  only  the  old  Continental  Congress.  That 
Congress  had  no  proper  powers  of  government.  They  soon  saw 
that  they  must  have  a  better  government ;  before  the  war  ended 
they  put  into  operation  a  government  that  was  provided  for  by 
what  is  known  as  The  Articles  of  Confederation.  But  when  they 
came  to  create  that  government  they  were  so  jealous  of  any 
superior  power,  because  of  their  experience,  that  they  were 
loath  to  confer  upon  it  anything  like  adequate  power.  After 
living  for  a  while  under  those  articles,  six  or  seven  years,  they 
saw  the  necessity  of  a  stronger  and  more  centralized  government, 
and  then  was  called  the  Constitutional  Convention  that  framed 
and  submitted  for  adoption  the  present  Constitution  of  the 
United  States. 

There  were  great  men  in  that  convention.  Greater  have  never 
yet  appeared  from  that  time  until  this,  in  the  politics  or  the 
statesmanship  of  America,  no  matter  what  some  people  may 
think.     (Applause.) 

I  still  place  George  Washington,  the  President  of  that  con- 
vention, at  the  head;  and  along  with  him  were  some  illustrious 
men,  such  as  Benjamin  Franklin,  and  James  Madison,  and  Alex- 
ander Hamilton,  the  greatest  statesmen  of  that  time  and  as  great 
men  as  have  ever  appeared  in  all  the  history  of  the  world  in  any 
country.      (Applause.) 

After  a  long  debate  and  careful  consideration,  they  framed 
our  Constitution.  They  modeled  our  government,  and  except 
only  as  we  have  seen  fit  to  amend  it.  in  accordance  with  its  pro- 
visions for  amendment,  it  has  stood  from  that  day  until  this ;  and, 
notwithstanding  what  some  people  may  say,  it  will  probably 
stand  for  centuries  to  come.      (Great  applause.) 


—  7  — 

What  is  it,  about  this  Government,  given  to  it  by  that  Consti- 
tution, that  makes  us  so  admired  by  all  the  nations  of  the  earth  .' 
In  the  first  place,  it  provides  that  there  shall  be  State  govern- 
ments and  a  National  Government — a  dual  form  of  government. 
That  the  National  Government  shall  have  control  of  all  those 
national  and  international  matters  conferred  upon  it  by  the 
Constitution;  but  that  the  States  shall  remain  sovereign  as  to 
all  local  matters  within  their  own  territory. 

Then,  that  having  been  determined,  having  met  for  the  pur- 
pose of  making  a  stronger  government,  they  considered  and  de- 
termined the  question  as  to  how  the  power  to  be  conferred  on 
the  Federal  Government  should  be  lodged  or  vested.  They 
didn't  like  the  idea  of  putting  it  all  in  one  man.  That  would  be 
to  make  a  king,  no  matter  what  they  called  him.  That  is  what 
our  forefathers  came  to  this  country  to  get  away  from.  They 
didn't  want  any  king  on  this  side;  they  didn't  want  any  arbi- 
trary power  of  any  kind.  And.  yet,  they  wanted  this  Govern- 
ment to  have  all  this  tremendous  power  that  they  were  purposing 
to  confer  upon  it.  What  did  they  do?  Why,  they  said,  finally : 
"We  will  confer  all  these  powers  on  the  Federal  Government. 
but  instead  of  giving  them  to  one  man,  or  one  botly  of  men,  or 
one  department,  we  will  give  them  to  three  departments.  And 
those  departments  shall  be  separate,  one  from  the  others.  And 
they  shall  be  co-ordinate,  and  they  shall  be  absolutely  independ- 
ent, the  one  from  the  others."  Three  departments — separate, 
co-ordinate,  independent.  To  one  they  would  give  the  legisla- 
tive power,  to  another  they  would  give  the  executive  power,  and 
to  the  third  they  would  give  the  judicial  power.  The  power 
thus  conferred  on  the  judiciary  being  a  power  to  examine  and 
pass  upon  the  constitutionality  of  all  statutes  enacted  by  Congr- 
— to  see  whether,  or  not,  they  conformed  to  the  requirements 
of  our  organic  law.  which  they  dei  Lared  should  be  the  supre 
law.  over  states  and  people  alike. 

Now.  those  are  the  features  of  our  Government  that  have  ex- 
cited the  admiration  of  the  world.  First  our  dual  form.  It  is 
very  different  in  this  resped  from  what  they  have  in  Gre 
Britain.  If  you  live  in  one  of  the  outlying  cities  of  that  king- 
dom, you  have  to  go  down  to  Parliament  to  get  any  kind  of  Legis- 
lation, no  matter  how  local   it   may  be.     Here,  as  to  any  local 


matter,  you  have  only  to  go  the  state  legislature.  Only  for  those 
matters  of  national  importance,  or  international  character,  was 
it  provided  that  you  would  have  to  go  all  the  way  to  Washing- 
ton in  order  to  get  proper  protection.  The  humblest  can  be  in 
touch  with  our  local  legislation;  only  the  rich  and  powerful  can 
apply  to  Congress. 

That  is  the  kind  of  government  they  made.  It  is  under  that 
kind  of  government  we  have  prospered.  It  is  under  that  kind 
of  government  we  have  become  an  example  to  all  the  rest  of 
the  world.  It  is  because  of  the  success  we  have  worked  out  un- 
der it  that  other  nations  are  seeking  to  model  their  institution 
after  ours. 

Now,  how  has  this  worked?  We  have  had  some  pretty  wise 
men  in  this  country.  I  spoke  of  George  Washington  a  while  ago. 
George  Washington  told  us  in  his  farewell  message,  which  I 
hope  every  old  soldier  here  will  read  as  often  at  least  as  once  a 
year.  We  always  read  it  in  the  Senate  on  the  22d  of  February, 
Washington 's  birthday,  and  it  always  did  us  a  great  deal  of  good. 
Our  forefathers  foresaw  that  the  Constitution  which  they  were 
making  might  not  forever  suit  all  the  needs  and  necessities  of 
the  American  people,  and  therefore,  they  provided  that  in  a 
certain  way  it  might  be  amended.  Congress  should  submit  the 
amendments  and  the  States,  three-fourths  of  them,  should  ratify 
them.  We  have  amended  it  time  and  again.  We  have  fifteen 
amendments  to  the  Constitution — all  adopted  in  the  way  the 
Constitution  provides.  It  is  not  an  easy  way.  It  can't  be  done 
over  night.  It  can't  be  done  during  a  political  campaign.  It 
was  made,  purposely,  a  careful  and  deliberate  proceeding  so  that 
no  mistakes  might  be  made. 

George  Washington,  speaking  on  this  subject,  said  in  his  fare- 
well message:  "If,  in  the  opinion  of  the  people,  the  distribu- 
tion and  modification  of  the  Constitution,  the  constitutional  pow- 
ers be  in  any  particular  wrong,  let  it  be  corrected  by  an  amend- 
ment in  a  way  which  the  Constitution  designates.  But  let 
there  be  no  change  by  usurpation,  for,  though  this  in  one  in- 
stance may  be  the  instrument  of  good,  it  is  the  customary  weapon 
by  which  free  governments  are  destroyed.  The  precedent  must 
always  greatly  overbalance  in  permanent  evil  any  partial,  or 
transient  benefit  which  the  use  can  at  any  time  yield." 
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Now.  everybody  subscribes  to  that,  I  think.  I'ntil  a  few  years 
ago,  at  least,  you  never  heard  of  anybody  dissenting  from  it. 
Bu1  there  has  been  some  talk  recently  about  amending  the  Con- 
stitution through  the  courts  by  having  them  judicially  construe 
the  Constitution  so  as  "to  keep  it  abreasl  with  the  needs  and  tli 
spirit  of  the  times.'" 

When  you  hear  somebody  talking  in  that  way.  think  of  what 
George  Washington  said.  And  if  thai  is  no1  sufficient,  think  of 
what  William  II.  Taft  said  when  he  wrote  a  letter  a  few  weeks 
ago  to  Mr.  Justice  Moody  on  the  occasion  of  his  retirement  fro]  i 
the  Supreme  bench.  That  letter  appeared  in  the  newspapers  oi 
October  6,  1  think  it  was.  1  remember  reading  it  on  the  train. 
I  was  greatly  pleased  with  it.  I  said  a  while  ago.  I  wish  yo  l 
would  read  George  Washington's  farewell  address.  I  wish  you 
would  read  also  President  Taft  's  letter  to  Mr.  Justice  Moody.  I. 
is  a  letter  that  does  the  highest  credit  to  both  his  heart  and  his 
head.  Mr.  Justice  Moody  was  compelled  to  retire  from  the  Su- 
preme bench  while  yet  comparatively  a  young  man  because  o 
illness.  President  Taft  sent  him  a  letter  expressing  his  great  re- 
gret that  his  country  should  lose  the  services  of  such  a  man  at 
such  a  time.  And  then  he  took  occasion,  as  though  having  in 
mind  some  things  1  have  in  mind  (laughter  and  applause),  to  tell 
him  something  about  the  duties  of  a  judge  ;  and  I  am  going  to  read 
it  to  you  in  a  minute ;  but  when  I  do.  you  won't  find  anything  thai 
William  II.  Taft  said  to  Mr.  .Justice  Moody  about  amending  th 
Constitution  by  judicial  construction.  s,i  ;is  to  keep  it  abreasl 
with  the  spirit  and  the  needs  of  the  times. 

Here  is  what  lie  said  -speaking  to  him  as  a  judge  and  of  the 
duties  of  a  judge,  he  says:  "To  approach  every  question  in- 
decision with  indifference  to  every  consideration  except  only  t 
reach  a  right  and  just  conclusion,  and  to  preserve  the  funda- 
mental structures  of  our  Government."  That  is  the  duty  of  a 
judge.  And  he  says  that  is  a  very  sacred  duty;  and  it  i- 
>acred  duty. 

Now,  why  do  I  refer  to  all  this  .'  You  know.  (Laughter.)  I  i 
this  campaign  we  have  no  trouble  so  far  as  the  Democrat-  are 
concerned — there  are  no1  enough  of  them  to  give  us  any  serious 
bother.  We  have  whipped  them  as  often,  almost,  as  the  el< 
tions  have  com.-  around;  and  we  can  do  it  again,  indefinitely. 
But  once  in  a  while  we  get  a  little  trouble  in  our  own  family. 
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Sometimes  some  Republican,  in  an  innocent  and  patriotic  way. 
or  for  some  purpose  satisfactory  to  himself,  will  bring  forward 
some  new  idea,  and  he  will  press  it.  as  new  ideas  have  been  re- 
cently pressed,  and  in  consequence  their  sometimes  comes  dis- 
satisfaction with  the  Republicans.  We  have  dissatisfaction  in 
the  Republican  ranks  on  two  accounts  today,  one  is  the  tariff- 
this  recent  tariff  enactment.  I  want,  before  I  conclude,  to  show 
you  that  that  is  all  right. 

But  the  other  serious  trouble  is  this  talk  to  which  I  have  re- 
ferred about  changing  our  fundamental  law — the  Constitution  of 
the  United  States— not  in  the  way  it  provides  and  George  Wash- 
ington recommends  and  William  H.  Taft  recommends:  but  as 
some  conservator,  or  steward,  as  they  call  him,  of  the  public 
welfare  may  decide  is  necessary  to  keep  it  abreast  with  the 
spirit  and  the  needs  of  the  times. 

Now.  I  don't  like  to  differ  from  any  Republican,  and  I  donr1 

state  this  to  argue  it,  because  I  am  talking  here  to  intelligent 

ten  ;  you  don't  need  any  argument.     I  am  talking  to  old  soldiers. 

patriotic  men;  therefore  you  don't  need   any   argument.     You 

know  what  it  was  you  fought  for.  and  what  I  want  to  say  to  you 

is,  don't  allow  anybody  who  talks  in  that  way  to  mislead  you  int 

voting  against  your  party  at  this  coming  election.     -'Oh:"  bu1 

•me   one  says,   '-you   must   be   progressive."      'The   man    wh 

.  ants  to  uphold  the  Constitution  and  enforce  it  just  as  it  stood 

>r  the  past  one  hundred  years  is  a  reactionary."     Well.  I  am  a 

reactionary,  if  that  is  true. 

If  the  Constitution  needs  amending,  let  us  amend  it.  Bu1 
until  we  do  amend  it.  and  in  the  way  the  Constitution  provides. 
Lei  us  stand  by  it  and  have  no  talk  of  this  kind.  (Great  ap- 
plause.) 

What  was  it.  my  dear  friends,  you  brought  out  of  thai  greal 
struggle?  Why.  it  was  this  very  Constitution  you  were  fighting 
tor.  It  wouldn't  have  been  worth  lighting  for  if  it  could  have 
been  changed  with  every  wind  that  blows.     Not  at  all. 

Some  people  talk  about  old  soldiers  as  though  they  went  down 
and  fought  the  South  just  so  they  might  have  a  chance  to  kill 
somebody.  Nothing  is  further  from  the  truth.  You  uvxrv 
heard  of  any  old  soldier,  who  is  really  a  brave  soldier,  tell  any- 
body, in  any  way.  that  he  ever  killed  anybody.  No:  you  never 
have.      1  was  in  several   engagements,  ami   it    is  to  me   always  ;i 
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blessed  thougb.1  to  be  permitted  in  believe  thai   I  didn'1  kill  any- 
l\     next   after  the   fad    thai    nobody   killed   me.     (Applause 

•  I  laughter,  i 

No.  we  didn'1  Bgh1  \'<>r  any  such  purpose.  We  wenl  down 
South  and  fought  our  brethren  in  the  Smith  only  because  they 
wanted  to  break  up  this  Union  of  states  and  overthrow  and  de- 
stroy this  Constitution  thai  George  Washington  and  his  ass 
eiates  framed  and  gave  as  as  the  greatesl  gifl  within  their  pov 
to  bestow.  If  we  killed  anybody  it  was  only  because  we  couldn'1 
help  it.  And  with  it  all.  strange  as  i1  may  seem  to  a  man  who 
was  not  in  that  army,  there  wasn't  in  the  breasl  of  an\  true 
Union  soldier  any  feeling  of  bitterness  or  hatred,  or  malice  or 
ill-will   toward   the  men  of  the  Smith.     Not   a   bit.     We  didn'1 

!  l1  them  because  we  bated  and  despised  them,  bu1  because  we 
loved  them  too  much  to  let  them  gel  away  from  us.     i  Applause. 
We  wanted  them  to  stay  right  here  in  the  Union,  where  God  and 
the  fathers  had  placed  them,  to  work  out  with  us  this  grandest 
of  destinies  for  the  American  Nation.     (More  applause.) 

There  wasn'1  a  day.  or  an  hour,  during  all  thai  fierce  struggl 
when  if  a  Johnny  pu1  a  piece  of  while  paper  on  his  ramrod  and 
stuck  ii  up  in  the  air  thai  it  wasn't  responded  to  by  a  Union 
soldier;  and  in  Less  than  no  time  there  was  a  trade  on,  ou1  be- 
tween the  lines,  for  tobacco  and  coffee.  And  they  asked  i 
another  about  the  folks  at  home,  and  how  soon  they  thoughl  we 
would  be  able  to  gel  through  with  that  business  al  the  front,  and 
get  hack  to  mother  and  the  children.  That  \  the  way  he  went  on. 
and  that's  why  it  was.  when  Appomattox  came  and  Lee  s;iid: 
"I  can  m>t  figh.1  any  longer;  her".  General  Grant,  is  mj  sword." 
(.rant  replied:  "'I  will  accepl  your  surrender,  'nut  keep  your 
sword.  Have  your  officers  keep  their  swords.  We  do  not  m 
them."  And  when  General  Lee  said:  "Here  are  the  horses  thai 
we  will  turn  over  to  you."  Gen.  Grant  said,  you  will  remember: 
"(Hi.  keep  your  horses,  too;  keep  them  and  have  your  men  take 
them  home  with  them,  for  they  will  ncr{\  them  to  do  the  spring 
plowing  with."     (Cheers  and  applause. 

There  never  was  a  greal  general,  uttering  sublimer  words  un- 
der more  imposing  and  majestic  circumstances.  Sublime  in 
their  simplicity,  and  sublime  because  al  once  they  recalled  the 
whole  nation.  North.  East,  Smith  and  West,  to  the  facl  that  we 
had  not  been  fighting  the  South  to  destroy  them,  but  only  to 
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save  them.  We  did  save  them.  We  made  a  pretty  good  job  of 
it.  They  are  baek  in  the  Union,  and  you  couldn't  put  them  out 
with  bayonets  today  if  you  tried.     '1 'hey  love  this  country. 

You  spoke  of  the  Spanish-American  War  a  while  ago.  When 
that  war  came  T  happened  to  be  representing  yon  at  Washington, 
and  I  shall  never  forget  what  great  pleasure  I  experienced  when 
Gen.  Joe  Wheeler  came  to  me  and  said:  "I  want  to  surrender 
again."  He  said:  '*!  want  before  I  die — and  here  is  my  oppor- 
tunity— to  put  on  the  United  States  uniform  once  more.  I  want 
to  go  as  a  soldier.  Won't  you  speak  to  President  McKinley 
about  it?"  Well,  the  President  was  spoken  to  about  it.  and  he 
appointed  him  to  a  place  in  the  United  States  Army,  and  he  ap 
pointed  others,  and  they  and  the  heroic  young  men  of  the  South, 
who  rallied  under  the  national  flag  for  that  struggle,  were  as 
brave  and  heroic  soldiers  as  any  we  had  in  that  war.  (Ap- 
plause.) 

Yes,  they  are  back  in  the  Union.  The  Union  has  been  pre- 
served. And  they  gratefully  appreciate  the  fact  now  that  our 
victory  was  their  victory  as  well.  I  read  only  a  short  time  ago 
a  book  written  by  General  Alexander,  who  was  chief  of  artillery 
on  the  staff  of  General  Longstreet.  giving  his  personal  recol- 
lections of  the  Civil  War.  In  the  preface  of  that  book  he  ex- 
presses the  idea  to  which  1  have  referred— that  while  at  the 
time  they  regarded  it  as  an  indescribable  disaster,  yet  now.  with 
the  flighl  of  years  and  the  wonderful  prosperity  that  has  come 
to  the  American  people,  and  the  wonderful  achievements  and  the 
greatness  and  glory  and  honor  of  the  American  people,  he  real- 
izes that  it  was  the  greatest  possible  blessing  to  them  for  Lee  to 
have  surrendeerd  to  Grant  instead  of  Grant  surrendering  to  Lee. 
I  don't  expect  all  of  them  feel  that  way  yet,  Some  of  them  got 
more  of  that  war  than  others  did.  But  in  time  all  will  feel  that 
way. 

And  now.  my  fellow  comrades,  it  was  to  save  this  great  coun- 
try and  to  bring  this  union  of  the  North  and  South  to  the  happy 
condition  in  which  it  exists  today  and  to  save  our  Constitution 
and  perfect  it  by  so  amending  it  as  to  abolish  human  slavery — 
it  was  for  nil  this  that  you  fought.  For  all  this  we  have  been 
struggling,  not  only  on  those  fields  of  battle,  but  through  the  es- 
tablishment of  industrial  policies,  through  our  political  depart- 
ments of  the  srovernment  ever  since  the  smoke  of  battle  cleared 
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away.  Through  all  this  great  contest  you  have  stood  with  the 
Republican  party.  Why  so.'  You  have  stood  with  the  Republi- 
can party  because  you  recognized  that  the  congressmen  elected 
by  that  party,  and  the  presidents  elected  by  that  party,  and  all 
the  great  officials  of  the  country  chosen  by  that  party,  in  both 
state  and  nation,  were  committed  to  those  great  immortal  truths 
to  which  I  have  been  feebly  making  reference.  They  are  just  as 
important  today  as  they  have  been  at  any  time  in  the  past. 

Now.  we  have  what  sort  of  a  condition?  At  Washington  we 
have  a  Republican  president.  There  isn't  anything  strange 
about  that.  We  have  had  one  with  but  little  interruption  for 
the  last  tit'ty  years,  and  I  suppose  it  will  continue  that  way  for 
at  least  tit'ty  years  more  (applause)  and  continue  that  way  as 
long  as  the  American  people  appreciate  these  great  principles 
and  great  truths  I  have  been  trying  to  present  to  you. 

But.  what  can  President  Taft  do.  no  matter  how  patriotic  he 
may  he  and  how  anxious  he  may  be  to  successfully  serve  the 
American  people,  unless  you  give  him  the  support  of  a  Repub- 
lican Congress?  What  use  do  you  suppose  he  could  make  of  a 
Democrat  from  the  Third  District,  or  any  other  district?  None 
whatever,  except  only  to  serve  as  a  sort  of  an  object  lesson. 
None  whatever,  except  only  to  develop,  as  opposition  always 
does  develop,  the  truth  and  the  right  that  may  be  involved  in 
any  controverted  proposition.  But  we  have  plenty  to  do  with- 
out bothering  Mr.  Cox  any  more.  So  I  say  to  you  again,  and  I 
pass  away  from  it.  when  you  go  to  the  polls  next  Tuesday  remem- 
ber that  you  are  to  vote  here  in  Ohio,  in  President  Taft's  own 
state — first,  to  endorse  him  (applause).  We  want  to  send  him  a 
message  from  Ohio  on  the  night  of  the  election  that  will  make 
his  heart  very  glad.  We  want  to  send  him  a  message  that  will 
strengthen  his  arm  and  intensify  his  purpose  and  make  him  feel 
that  he  has  this  great  commonwealth  behind  him.  pledged  to  his 
support,  to  the  end  that  he  may  give  us  the  best  administration 
that  it  is  possible  to  give.     That  is  the  first  thing  you  want  to  do. 

Then,  in  the  nexl  place,  you  want  to  elect  Warren  <i.  Harding 
Governor  of  Ohio.  (Great  applause.)  In  doing  so  you  will 
eliminate  at  least  one  Democratic  candidate  for  the  presidency. 
(Laughter.)  They  have  too  many,  so  that  won't  be  any  hard- 
ship on  them.  And,  I  am  sure,  it  will  not  break  the  heart,  if  you 
will  do  that,  of  William  Jennings  Bryan.      (More  laughter.) 
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You  want  to  elect  Warren  G.  Harding  Governor  because  he 
merits  an  overwhelming  victory  as  the  result  of  the  campaign 
he  is  making.  I  have  no  unkind  word  to  speak  of  Governor  Har- 
mon. If  I  were  to  criticize  him  at  all,  it  would  be  that  he  hadn't 
seen  fit  to  put  his  campaign  on  a  higher  level  than  the  narrow, 
petty  things  about  which  he  has  been  talking. 

Ninety-nine  and  ninety-nine-hundredths  per  cent,  of  the  Demo- 
cratic party  and  the  Republican  party  condemn  alike  all  grafters 
and  all  grafting.  You  can't  get  anybody  excited  in  an  effort 
to  make  an  issue  from  a  subject  like  that.  And  yet,  you  can't 
pull  out  of  Governor  Harmon,  with  a  political  cork-screw,  an 
opinion  on  anything  else.  He  hasn't  yet  told  anybody  where 
he  stands  on  the  tariff,  and  he  will  not.  He  will  not,  because 
he  knows  the  minute  he  truthfully  defines  his  position  on  the 
tariff  question,  that  minute  he  loses  the  great  protective  tariff 
body  and  force  of  this  great  state,  and  with  that  lost  to  him,  he 
will  never  be  governor,  never  be  president,  never  be  much  of 
anything  else.     (Applause.) 

While  I  wouldn't  say  anything  harsh  about  him  if  I  could,  and 
couldn't  if  I  would,  for  I  will  ascribe  to  him  any  virtue  the  most 
ardent  Democrat  may  see  fit  to  claim  for  him — yet,  conceding  all 
that  to  him — in  Warren  G.  Harding  he  has  a  foeman  worthy  in 
character  and  worthy  in  ability.  I  have  known  Harding  almost 
as  long  as  I  have  known  Harmon.  I  know  pretty  nearly,  every- 
body who  has  come  up  in  the  last  twenty-five  or  thirty  years.  I 
know  them  from  the  beginning  down  to  the  present  time,  and  no 
man  can  find  a  weak  place  in  the  armor  of  Warren  G.  Harding. 
He  is  the  equal,  intellectually,  of  Gov.  Harmon.  He  is  more 
than  his  equal  as  a  representative  on  the  stump  of  the  people  of 
Ohio,  and  as  a  Republican  he  is  along  way  ahead  of  him.  He  is 
entiled  to  our  support,  and  I  am  glad  to  be  able  to  tell  you  here 
this  afternoon  that,  in  my  judgment,  he  will  be  triumphantly 
elected  next  Tuesday  to  be  Governor  of  Ohio.     (Great  applause.) 

The  Democrats  always  carry  the  election  along  in  dog  days. 
We  don't  as  a  rule,  take  the  trouble  to  make  any  serious  contro- 
versy about  it  until  the  weather  gets  somewhat  cooled  off.  But 
when  the  October  days  come  the  people  of  this  great  and 
patriotic,  and  intelligent  state  begin  to  think  seriously  about  the 
approaching  election,  not  only  the  men,  but  also,  and  more  par- 
ticularly what  men  represent.     It  isn't  enough  to  say  that  I  am 
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going  to  vote  for  the  best  man,  and  I  think  this  man.  although  a 
Democrat  is  the  besl  man,  1  am  going  to  vote  for  the  best  man. 
Why.  the  better  man  a  Democral  is  the  worse  he  is.  if  you  put 
him  in  power,  because  he  has  more  influence;  he  has  more  oppor- 
tunity to  enforce  the  clangorous  doctrine  in  which  he  believes. 

"When  you  come  a  little  nearer  the  election  you  begin  to  hear 
about  there  being  a  change  in  the  situation;  it  doesn't  look  quite 
so  rocky  as  it  did  a  few  weeks  ago.  The  atmosphere  is  clearing 
up  a  little.  The  fog  is  lifted.  They  hear  the  drums  beat  and 
the  fife's  shrill  note;  they  see  the  flag;  they  see  the  men  marching; 
they  see  the  meetings  advertised,  and  they  think  and  they  say: 
"Well.  I  have  been  thinking  thus  and  so,  but  after  all,  it  is  too 
important  a  matter  not  to  settle  right,  and  if  we  are  settling  it 
right  there  is  just  one  way  to  settle  it,  and  that  is  to  vote  for  and 
secure  a  triumphant  Republican  victory.  (Applause.)  Now. 
that  is  what  is  coming.  It  is  to  be  a  victory  for  Taft;  it  is  to  be 
a  victory  for  Harding;  it  is  to  be  a  victory  for  the  whole  State 
ticket;  and  it  is  to  be  a  victory  for  the  Congressman  here  in  this 
Third  district.  While  we  are  about  it.  let's  just  make  a  clean 
sweep  of  it.  Now.  1  think  T  have  talked  long  enough.  (Shouts 
of  "No,  no.  go  ahead.) 

I  said  there  was  another  question  giving  us  some  trouble  and 
that  is  the  tariff.  I  don't  like  to  talk  about  the  tariff.  WThen  I 
was  eliminated  two  or  three  years  ago  (laughter)  I  said  to  my- 
self: Well,  there  is  at  least  one  thing  to  be  thankful  for,  and 
that  is.  I  won't  have  to  talk  about  the  tariff  any  more.  I  have 
had  a  great  many  other  compensations.  Whatever  trouble  there 
may  have  been  in  the  Republican  party.  I  have  no  responsibility 
for.  It  wasn't  of  my  making.  I  am  simply  out,  the  best  na- 
tured  man  in  the  world,  trying  to  make  peace  with  everybody. 
(Applause  and  laughter. 

And  now.  1  will  tell  you.  in  a  brief  word,  about  the  tariff.  In 
a  way  you  are  not  much  concerned  about  it  here  in  the  Home. 
Hut  there  are  people  here  in  this  audience.  I  am  told,  represent- 
ing eight  different  counties  in  Ohio  besides  Montgomery  county — 
eight  different  counties  represented.  Some  of  these  men  have 
e  more  than  fifty  miles  to  be  presenl  at  this  meeting  today. 
5Tou  are  .-ill  interested  in  a  different  way.  perhaps,  in  this  com- 
ing election  from  that  in  which  the  old  soldiers  may  be  interested. 
Some  of  vou  in  the  tariff. 
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What  is  the  matter  with  the  tariff?  Our  Democratic  friends 
have  been  telling  us  that  the  tariff  is  responsible  for  high  prices, 
of  all  our  food  and  other  necessitities  of  life.  They  say  the 
Republican  party  promised  to  revise  the  tariff  downward  and 
didn't  do  it.  Well,  I  didn't  make  any  such  promise  as  that.  I 
have  helped  to  make  two  or  three  tariffs,  and  I  knew  what  it  is  to 
make  a  good  tariff  under  which  the  country  can  have  such  unex- 
ampled prosperity  as  we  have  had  since  the  Dingley  law  was 
enacted,  and  I  didn  't  want  to  go  tinkering  with  it  when  it  seemed 
to  me  there  was  no  necessity  for  it.  I  wanted  to  leave  that  until, 
by  some  hook  or  crook,  the  Democrats  got  into  power  and  let  them 
do  it.     They  are  cut  out  for  that  kind  of  business. 

But  we  made  that  pledge  in  our  platform — that  the  tariff 
should  be  revised,  and  it  was  revised.  And  they  say  to  us  now: 
"You  are  responsible  because  you  didn't  reduce  the  high  prices." 
I  cited  some  figures  in  a  speech  I  made — you  may  not  have 
heard  that  I  made  a  speech — I  made  one  up  at  Marysville  (laugh- 
ter). In  that  speech  I  cited  some  figures  to  show  that  the  tariff 
was  not  responsible  for  high  prices,  but  I  have  some  here 
that  are  to  the  same  effect.  And  because  of  the  source  from 
which  I  got  them,  I  want  to  read  them  to  you. 

What  I  am  about  to  read  I  got  out  of  the  Cincinnati  Enquirer 
of  Monday  last.  Now,  that  is  the  real,  genuine  thing.  I  don't 
know  whether  Mr.  Cox  reproduced  this  in  the  Evening  News  or 
not.     But  this  says : 

"The  high  cost  of  living  is  beyond  the  cure  of  politicians.  It 
is  troubling  the  whole  world.  It  is  the  basic  reason  for  the  low 
price  of  British  consols,  and  of  American  bonds.  There  are  so 
many  causes  for  the  high  cost  of  living  that  it  is  really  grotesque 
to  blame  it  all  on  the  poor  old  tariff."  Think  of  that  coming 
from  The  Encjuirev.  "Pigs,  for  instance,  are  very  much  to  blame. 
According  to  the  Government's  statistics  the  nnmber  of  pigs  in 
the  United  States  was  reduced  from  54,1-17,000  on  January  1st, 
1909,  to  47,782,000  on  January  1st,  1910.  This  shrinkage  of 
6,365,000  explains  the  price  of  bacon."     (Laughter.) 

With  that  before  us  it  is  time  to  quit  talking  about  Uncle  Joe 
Cannon.  Bless  that  old  hero,  1  wouldn't  give  the  little  finger  off 
of  his  left  hand  for  the  whole  body  of  most  of  the  people  who  are 
criticising  him  and  abusing  him  and  ordering  him  to  go  back  to 
the  reai-.   (Applause.)   He  has  no  more  to  do  with  the  high  prices 
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or  anything  else  that  is  bad.  than  .Julius  Caesar  had.  and  he  has 
been   dead  two  thousand  years.      (Laughter.) 

Now.  let  me  scr  in  the  same  period — we  are  through  with  pigs 
—  (reading)  "in  the  same  period  the  number  of  cattle  was  re- 
duced 2,019,000.  The  decrease  has  been  due  to  the  high  price  of 
grain  and  cattle,  and  hogs  are  grain  fed  animals,  and  it  has 
paid  the  farmer  to  sell  them  rather  than  to  feed  them  on  high 
priced  food.  This  year  the  situation  is  reversed  and  with  the 
corn  crop  furnishing  three  hundred  and  sixty-three  million 
bushels  more  than  last  year,  and  with  the  price  fifteen  cents  a 
bushel  lower,  the  number  of  pigs  is  growing  rapidly  and  a 
moderate  decline  in  the  price  of  meat  is  one  of  the  certainties  of 
next  year." 

So.  my  fellow  citizens.  I  don't  have  to  go  outside  of  the  Cin- 
cinnati Enquirer  to  show  you  that  the  abnormally  high  prices 
are  due,  not  to  the  high  tariff,  but  to  the  law  of  supply  and  de- 
mand. If  you  reduce  the  number  of  cattle  by  a  million  and  of 
hogs  by  5,000,00(>  that  you  produce  and  those  who  eat  remain 
the  same,  you  are  going  to  have  higher  prices,  and  vice  versa,  it 
it  works  the  other  way. 

Now,  I  have  something  else  here.  Here  is  a  very  interesting 
document.  I  want  to  tell  you  about  it.  A  man  sent  it  to  me  yes- 
terday through  the  mail.  This  is  an  address  delivered  by  an  offi- 
cial of  the  Agricultural  Department.  W.  X.  Irwin.  It  is  an 
address,  the  opening  sentences  of  which  point  out  just  what  I 
have  been  referring  to.  He  says  that  in  the  last  decade,  as 
shown  by  the  census  report,  our  population  increased  20.7  per 
cent.,  and  that  one  only  of  our  meat  products  shows  an  increase. 
All  the  others  decreased.  The  following  shows  some  of  these 
decreases:  Chickens,  9.7  per  cent. ;  ducks,  36.2  per  cent. ;  geese, 
31.7.  You  see  the  geese  have  had  something  to  do  with  the  high 
prices,  and  it  is  the  geese,  very  largely,  who  are  talking  about  the 
high  prices  having  been  made  by  the  tariff.  (Laughter  and  ap- 
plause.) 

Now.  what  does  he  propose?  He  points  out  that  this  shortage 
will  probably  in  greater  or  less  degree,  increase  as  the  years  go 
by.  because  all  our  lands  heretofore  devoted  to  stock  raising  are 
being  taken  up  by  settlers  in  the  far  West:  and  he  proposes,  to 
meet  this  deficiency  in  the  meat  supply,  that  we  acquire  a  tract  ten 
thousand  square  miles  in  extent  on  the  Gulf  Coast,  consisting  of 
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marsh  and  water  and  filled  with  aquatic  plants,  on  which  aquatic 
animals  can  live,  and  that  we  there  start  a  hippopotamus  farm. 
A  hippopotamus  farm  (laughter)  and  then  he  points  out  how 
also  we  can  introduce  the  giraffe  and  the  antelope  and  the 
dik-dik,  and  a  lot  of  other  animals  I  never  heard  about  until  re- 
cently somebody  went  hunting.     (Laughter.) 

Well,  I  am  willing  to  have  the  experiment  made,  for  if  we 
can 't  make  a  success  of  it,  there  need  be  no  danger  from  the  ani- 
mals, for  I  know  where  we  can  find  a  man  to  shoot  all  of  them. 
(Laughter.) 

Now,  just  a  word ;  it  is  getting  late.  I  have  kept  you  too  long. 
I  must  be  going.  Let  that  parting  word  be — don't  allow  any- 
body to  fool  you  in  talking  to  you  about  the  tariff  with  the  idea 
that  we  don't  any  longer  need  the  tariff  in  this  country.  Just 
so  long  as  wages  in  this  country  are  50  per  cent,  higher  than  they 
are  across  the  water,  that  long  we  shall  need  the  tariff  to  protect 
our  industries.  No  man,  not  even  a  Democrat,  would  be  fool 
enough  to  undertake  to  run  a  manufacturing  establishment  if  he 
had  to  sell  his  product  in  competition  with  another  man  who  got 
his  labor  for  half  what  he  had  to  pay  for  his. 

"We  have  listened  to  our  Democratic  friends  two  or  three  times 
to  our  sorrow.  The  last  time  was  under  the  second  administra- 
tion of  Grover  Cleveland.  You  remember  what  happened 
then.  I  am  not  going  to  undertake  to  dwell  upon  it.  The  pic- 
ture is  too  sorrowful.  Our  mills  stopped  and  our  factories  stood 
idle  and  our  labor  was  unemployed  and  we  saw  it  march  in 
Coxey's  Army  across  the  country;  and  all  over  the  country  we 
had  to  establish  soup  houses  to  keep  the  unemployed  from  suffer- 
ing. 

Now.  let  us  not  be  lured  into  anything  of  that  kind  again.  We 
got  out  of  that  difficulty  by  coming  to  our  senses  and  electing 
Wm.  McKinley  president  of  the  United  States.  It  was  my  for- 
tune to  help  frame  the  law  that  he  called  the  Congress  into  ex- 
tra session  to  enact — known  as  the  Dingley  Law.  and  from  the 
moment  that  law  wenl  on  the  Statute  book  we  were  prosperous, 
and  that  prosperity  continued  until  somebody  got  the  people 
frightened;  we  are  recovering  from  thai  fright  and  our  prosper- 
ity is  reviving;  it  will  continue  just  so  long  as  the  Republican 
party  is  kept  in  power  to  maintain  and  uphold  and  enforce  the 
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policy  of  protecting  American  industries  and   American  labor. 
(Applause.) 

Now.  my  dear  soldier  boys,  you  have  a  vote.  Cast  it  this  year 
as  you  have  been  casting  it  heretofore.  The  Republican  party 
wants  you  to  help  us  again.  We  are  hoping  to  have  a  great 
victory.  We  have  had  all  the  Democratic  governors  we  need. 
Let's  have  a  Republican  Governor,  a  Republican  Legislature,  a 
Republican  Congressman,  a  Republican  victory  throughout,  from 
top  to  bottom,  and  let  every  man  in  the  Home  do  his  duty  to 
help  us  to  get  it.     (Great  applause.) 
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Supreme  Court  of  the  United  States 

OCTOBER  TERM,  1910. 
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THE  AMERICAN  MULTIGRAPH  CO.  et  al, 

Appellees. 

}  RE-ARGUMENT, 


Brief  of  Mr.  J,  8,  Foraker, 
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STATEMENT. 

This  case  was  argued  and  submitted  at  the  October 
Term,  A.  I).  1909,  together  with  case  No.  407  (No.  747, 
October  Term,  190!))  and  thirteen  other  cases. 

All  these  ca>r>  are  now  before  the  court  for  re-argu- 
ment. 

The  purpose  of  this  litigation  is  to  test  the  constitution- 
ality of  Section  38  of  the  Tariff  Act  of  1909,  of  which  the 
following  is  a  copy  : 
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"[Public— No.  5.] 
"An  Act  to  provide   revenue,   equalize   duties   and  en- 
courage the  industries  of  the  United  States,  and  for 
other  purposes. 

"Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Con- 
gress assembled. 

w  tp  tS"  -86*  "jp  4r  "St  tt 

"Sec.  38.  That  every  corporation,  joint  stock  com- 
pany or  association,  organized  for  profit  and  having 
a  capital  stock  represented  by  shares,  and  every  in- 
surance company,  now  or  hereafter  organized  under 
the  laws  of  the  United  States  or  under  the  Acts  of 
Congress  applicable  to  Alaska  or  the  District  of  Co- 
lumbia, or  now  or  hereafter  organized  under  the  laws 
of  any  foreign  country  and  engaged  in  business  in 
any  State  of  Territory  of  the  United  States  or  in 
Alaska  or  in  the  District  of  Columbia,  shall  be  sub- 
ject to  pay  annually  a  special  excise  tax  with  respect 
to  the  carrying  on  or  doing  business  by  such  corpo- 
ration, joint  stock  company  or  association,  or  in- 
surance company,  equivalent  to  one  per  centum  upon 
the  entire  net  income  over  and  above  five  thousand 
dollars  received  by  it  from  all  sources  during  such 
year,  exclusive  of  amounts  received  by  it  as  divi- 
dends upon  stock  of  other  corporations,  joint  stock 
companies  or  associations,  or  insurance  companies, 
subject  to  the  tax  hereby  imposed;  or  if  or- 
ganized under  the  laws  of  any  foreign  country, 
upon  the  amount  of  net  income  over  and  above  five 
thousand  dollars  received  by  it  from  business  trans- 
acted and  capital  invested  within  the  United  States 
and  its  Territories,  Alaska,  and  the  District  of  Co- 
lumbia during  such  year,  exclusive  of  amounts  so 
received  by  it  as  dividends  upon  slock  of  other  cor- 
porations, joint  stock  companies  or  associations,  or 
insurance  companies,  subject  to  the  tax  hereby  im- 
posed: Provided,  however,  That  nothing  in  this  sec- 
tion contained  shall  apply  to  labor,  agricultural  or 
horticultural    organizations,   or   to   fraternal   bene- 
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ficiary  societies,  orders,  or  associations  operat- 
ing under  the  lodge  system,  and  providing  for  the 
payment  of  life,  sick,  accident,  and  other  benefits 
to  the  members  of  such  societies,  orders,  or  associ- 
ations, and  dependents  of  such  members,  nor  to 
domestic  building  and  loan  associations,  organized 
and  operated  exclusively  for  the  mutual  benefit  of 
their  members,  nor  to  any  corporation  or  association 
organized  and  operated  exclusively  for  religious, 
charitable,  or  educational  purposes,  no  part  of  the 
net  income  of  which  inures  to  the  benefit  of  any  pri- 
vate stockholder  or  individual. 

"Second.  Such  net  income  shall  be  ascertained 
by  deducting  from  the  gross  amount  of  the  income 
of  such  corporation,  joint  stock  company  or  associ- 
ation, or  insurance  company,  received  within  the 
year  from  all  sources,  (first)  all  the  ordinary  and 
necessary  expenses  actually  paid  within  the  year  out 
of  income  in  the  maintenance  and  operation  of  its 
business  and  properties,  including  all  charges  such 
as  rentals  or  franchise  payments,  required  to  be  made 
as  a  condition  to  the  continued  use  or  possession 
of  property;  (second)  all  losses  actually  sustained 
within  the  year  and  not  compensated  by  insurance 
or  otherwise,  including  a  reasonable  allowance  for 
depreciation  of  property,  if  any,  and  in  the  case  of 
in-urance  companies  the  sums  other  than  dividends, 
paid  within  the  year  on  policy  and  annuity  contracts 
and  the  net  addition,  if  any,  required  by  law  to  be 
made  within  the  year  to  reserve  funds;  (third)  in- 
terest actually  paid  within  the  year  on  its  bonded  or 
other  indebtedness  to  an  amounl  of  such  bonded  and 
other  indebtedness  not  exceeding  the  paid-up  capi- 
tal stock  of  such  corporation,  joint  stock  company  or 
;i— ociation,  or  insurance  company,  outstanding  at  the 
close  of  the  year,  and  in  the  case  of  a  bank,  banking 
association  or  trust  company,  all  interest  actually 
paid  by  it  within  the  year  en  deposits;  (fourth)  all 
sums  paid  by  it  within  the  year  I'm-  taxes  imposed  un- 
der  the  authority  of  the  United  States  or  of  anv  State 


or  Territory  thereof,  or  imposed  by  the  government 
of  any  foreign  country  as  a  condition  to  carrying  on 
business  therein;  (fifth)  all  amounts  received  by  it 
within  the  year  as  dividends  upon  stock  of  other  cor- 
porations, joint  stock  companies  or  associations,  or 
insurance  companies,  subject  to  the  tax  hereby  im- 
posed: Provided,  That  in  the  case  of  a  corporation, 
joint  stock  company  or  association,  or  insurance  com- 
pany, organized  under  the  laws  of  a  foreign  country, 
such  net  income  shall  be  ascertained  by  deducting 
from  the  gross  amount  of  its  income  received  within 
the  year  from  business  transacted  and  capital  in- 
vested within  the  United  States  and  any  of  its  Terri- 
tories, Alaska,  and  the  District  of  Columbia,  (first) 
all  the  ordinary  and  necessary  expenses  actually 
paid  within  the  year  out  of  earnings  in  the  main- 
tenance and  operation  of  its  business  and  property 
within  the  United  States  and  its  Territories,  Alaska, 
and  the  District  of  Columbia,  including  all  charges 
such  as  rentals  or  franchise  payments  required  to  be 
made  as  a  condition  to  the  continued  use  or  posses- 
sion of  property;  (second)  all  losses  actually  sus- 
tained within  the  year  in  business  conducted  by  it 
within  the  United  States  or  its  Territories,  Alaska, 
or  the  District  of  Columbia  not  compensated  by  in- 
surance or  otherwise,  including  a  reasonable  allow- 
ance for  depreciation  of  property,  if  any,  and  in  the 
case  of  insurance  companies  the  sums  other  than 
dividends,  paid  within  the  year  on  policy  and  an- 
nuity contracts  and  the  net  addition,  if  any,  required 
by  law  to  be  made  within  the  year  to  reserve  funds; 
(third)  interest  actually  paid  within  the  year  on  its 
bonded  or  other  indebtedness  to  an  amount  of  such 
bonded  and  other  indebtedness,  not  exceeding  the 
proportion  of  its  paid-up  capital  stock  outstanding 
at  the  close  of  the  year  which  the  gross  amount  of  its 
income  for  the  year  from  business  transacted  and 
capital  invested  within  the  United  States  and  any  of 
its  Territories,  Alaska,  and  the  District  of  Columbia 
bears  to  the  gross  amount  of  its  income  derived  from 
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all  sources  within  and  without  the  United  States; 
(fourth)  the  sums  paid  by  it  within  the  year  for 
taxes  imposed  under  the  authority  of  the  [Jnited 
States  or  of  any  State  or  Territory  thereof;  (fifth) 
all  amounts  received  by  it  within  the  year  as  divi- 
dends upon  stock  of  other  corporations,  joint  stock 
companies  or  associations,  and  insurance  companies, 
subject  to  the  tax  hereby  imposed.  In  the  case  of 
assessment  insurance  companies  the  actual  deposit 
of  sums  with  State  or  Territorial  officers,  pursuant 
to  law,  as  additions  to  guaranty  or  reserve  funds 
shall  be  treated  as  being  payments  required  by  law 
to  reserve  funds. 

• ' Third.    There  shall  be  deducted  from  the  amount 
of  the  net  income  of  each  of  such  corporations,  joint 
stock  companies  or  associations,  or  insurance  com- 
panies,  ascertained   as   provided   in   the   foregoing 
paragraphs  of  this  section,  the  sum  of  five  thousand 
dollars,  and  said  tax  shall  be  computed  upon  the  re- 
mainder of  said  net  income  of  such  corporation,  joint 
stock  company  or  association,  or  insurance  company, 
for  the  year  ending  December  thirty-first,  nineteen 
hundred  and  nine,  and  for  each  calendar  year  there- 
after; and  on  or  before  the  first  day  of  March,  nine- 
teen hundred  and  ten,  and  the  first  day  of  March  in 
each  year  thereafter,  a  true  and  accurate  return  un- 
der oath  or  affirmation  of  its  president,  vice-presi- 
dent, or  other  principal  officer,  and  its  treasurer  or 
assistant  treasurer,  shall  be  made  by  each  of  the  cor 
porations,  joint  stock  companies  or  associations,  and 
insurance  companies,  subject  to  the  tax  imposed  by 
this  section,  to  the  collector  of  internal  revenue  for 
the  district   in  which  such  corporation,  joint  stock 
company  or  association,  or  insurance  company,  lias 
its  principal  place  of  business,  or,  in  the  case  of  a 
corporation,  joint  stock  company  or  association,  or 
insurance  company,  organized  under  the  laws  of  a 
foreign  country,  in  the  place  where  its  principal  busi- 
ness is  carried  on  within  the  United  Siate>,  in  such 
form  as  the  Commissioner  of  Internal  Revenue,  with 
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the  approval  of  the  Secretary  of  the  Treasury,  shall 
prescribe,  setting  forth,  (first)  the  total  amount  of 
paid-up  capital  stock  of  such  corporation,  joint  stock 
company  or  association,  or  insurance  company,  out- 
standing at  the  close  of  the  year;  (second)  the  total 
amount  of  the  bonded  and  other  indebtedness  of  such 
corporation,  joint  stock  company  or  association,  or 
insurance  company  at  the  close  of  the  year;  (third) 
the  gross  amount  of  the  income  of  such  corporation, 
joint  stock  company  or  association,  or  insurance  com- 
pany, received  during  such  year  from  all  sources,  and 
if  organized  under  the  laws  of  a  foreign  country  the 
gross  amonut  of  its  income  received  within  the  year 
from  business  transacted  and  capital  invested  within 
the  United  States  and  any  of  its  Territories,  Alaska, 
and  the  District  of  Columbia;  also  the  amount  re- 
ceived by  such  corporation,  joint  stock  company  or 
association,  or  insurance  company,  within  the  year 
by  way  of  dividends  upon  stock  of  other  corpora- 
tions, joint  stock  companies  or  associations,  or  in- 
surance companies,  subject  to  the  tax  imposed  by 
this  section;   (fourth)   the  total  amount  of  all  the 
ordinary  and  necessary  expenses  actually  paid  out 
of  earnings  in  the  maintenance  and  operation  of  the 
business  and  properties  of  such  corporation,  joint 
stock   company   or   association,   or   insurance   com- 
pany, within  the  year,  stating  separately  all  charges 
such  as  rentals  or  franchise  payments  required  to  be 
made  as  a  condition  to  the  continued  use  or  posses- 
sion of  property,  and  if  organized  under  the  laws  of 
a  foreign  country  the  amount  so  paid  in  the  main- 
tenance  and   operation   of   its   business   within   the 
United  States  and  its  Territories,  Alaska,  and  the 
District  of  Columbia;  (fifth)  the  total  amount  of  all 
losses  actually  sustained  during  the  year  and  not 
compensated  by  insurance  or  otherwise,  stating  sep- 
arately  any   amounts   allowed   for   depreciation   of 
property,  and  in  the  case  of  insurance  companies  the 
sums  other  than  dividends,  paid  within  the  year  on 
policy  and  annuity  contracts  and  the  net  addition,  if 
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any,  required  by  law  to  be  made  within  the  year  to 
reserve  funds;  and  in  the  ease  of  a  corporation,  joint 
stock  company  or  association,  or  insurance  company, 
organized  under  the  laws  of  a  foreign  country,  all 
losses  actually  sustained  by  it  during  the  year  in 
business  conducted  by  it  within  the  United  States 
or  its  Territories,  Alaska,  and  the  District  of  Co- 
lumbia, not  compensated  by  insurance  or  otherwise, 
stating  separately  any  amounts  allowed  for  depreci- 
ation of  property,  and  in  the  case  of  insurance  com- 
panies the  sums  other  than  dividends,  paid  within 
the  year  on  policy  and  annuity  contracts  and  the 
net  addition,  if  any,  required  by  law  to  be  made 
within  the  year  to  reserve  fund;  (sixth)  the  amount 
of  interest  actually  paid  within  the  year  on  its 
bonded  or  other  indebtedness  to  an  amount  of  such 
bonded  and  other  indebtedness  not  exceeding  the 
paid-up  capital  stock  of  such  corporation,  joint  stock 
company  or  association,  or  insurance  company,  out- 
standing at  the  close  of  the  year,  and  in  the  case  of 
a  bank,  banking  association  or  trust  company,  stat- 
ing separately  all  interest  paid  by  it  within  the  year 
on  deposits;  or  in  case  of  a  corporation,  joint  stock 
company  or  association,  or  insurance  company,  or- 
ganized under  the  laws  of  a  foreign  country,  interest 
so  paid  on  its  bonded  or  other  indebtedness  to  an 
amount  of  such  bonded  or  other  indebtedness  not 
exceeding  the  proportion  of  its  paid-up  capital  stock 
outstanding  at  the  close  of  the  year,  which  the  gross 
amount  of  its  income  for  the  year  from  business 
transacted  and  capital  invested  within  the  United 
States  and  any  of  its  Territories,  Alaska,  and  the 
District  of  Columbia,  bears  to  the  gross  amount  of  its 
income  derived  from  all  sources  within  and  without 
the  United  States;  (seventh)  the  amount  paid  by  it 
within  the  year  for  taxes  imposed  under  the  author- 
ity of  the  United  State>  or  any  State  or  Territory 
thereof,  and  separately  the  amount  so  paid  by  it 
for  taxes  imposed  by  the  government  of  any  foreign 
country  as  a  condition  to  carrying  on  business  there- 
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in;  (eighth)  the  net  income  of  such  corporation, 
joint  stock  company  or  association,  or  insurance 
company,  after  making  the  deductions  in  this  section 
authorized.  All  such  returns  shall  as  received  be 
transmitted  forthwith  by  the  collector  to  the  Com- 
missioner of  Internal  Revenue. 

"Fourth.     Whenever  evidence  shall  be  produced 
before  the  Commissioner  of  Internal  Revenue  which 
in  the  opinion  of  the  commissioner  justifies  the  be- 
lief that  the  return  made  by  any  corporation,  joint 
stock  company  or  association,  or  insurance  company, 
is  incorrect,  or  whenever  any  collector  shall  report 
to  the  Commissioner  of  Internal  Revenue  that  any 
corporation,  joint  stock  company  or  association,  or 
insurance  company,  has  failed  to  make  a  return  as 
required  by  law,  the  Commissioner  of  Internal  Rev- 
enue may  require  from  the  corporation,  joint  stock 
company  or  association,  or  insurance  company  mak- 
ing such  return,  such  further  information  with  ref- 
erence to  its  capital,  income,  losses,  and  expeditures 
as  he  may  deem  expedient ;  and  the  Commissioner  of 
Internal  Revenue,  for  the  purpose  of  ascertaining 
the  correctness  of  such  return  or  for  the  purpose  of 
making  a  return  where  none  has  been  made,  is  here- 
by authorized,  by  any  regularly  appointed  revenue 
agent  specially  designated  by  him  for  that  purpose, 
to  examine  any  books  and  papers  bearing  upon  the 
matters  required  to  be  included  in  the  return  of  such 
corporation,  joint  stock  company  or  association,  or 
insurance  company,  and  to  require  the  attendance  of 
any  officer  or  employee  of  such  corporation,  joint 
stock  company  or  association,  or  insurance  company, 
and  to  take  his  testimony  with  reference  to  the  mat- 
ter required  by  law  to  be  included  in  such  return, 
with  power  to  administer  oaths  to  such  person  or 
persons;  and  the  Commissioner  of  Internal  Revenue 
may  also  invoke  the  aid  of  any  court  of  the  United 
States  having  jurisdiction  to  require  the  attendance 
of  sucli  officers  or  employees  and  the  production  of 
such  books  and  papers.     Upon  the  information  so 
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acquired  the  Commissioner  of  Internal  Revenue  may 
amend  any  return  or  make  a  return  where  none  has 
been  made.  All  proceedings  taken  by  the  Commis- 
sioner of  Internal  Revenue  under  the  provisions  of 
this  section  shall  be  subject  to  the  approval  of  the 
Secretary  of  the  Treasury. 

"Fifth.     All  returns  shall  be  retained  by  the  Com- 
missioner of  Internal  Revenue,  who  shall  make  as- 
sessments thereon;  and  in  case  of  any  return  made 
with  false  or  fraudulent  intent,  he  shall  add  one  hun- 
dred per  centum  of  such  tax,  and  in  case  of  a  refusal 
or  neglect  to  make  a  return  or  to  verify  the  same  as 
aforesaid  he  shall  add  fifty  per  centum  of  such  tax. 
In  the  case  of  neglect  occasioned  by  the  sickness  or 
absence  of  an  officer  of  such  corporation,  joint  stock 
company  or  association,  or  insurance  company,  re- 
quired to  make  said  return,  or  for  other  sufficient 
reason,  the  collector  may  allow  such  further  time 
for  making  and  delivering  such  return  as  he  may 
deem  necessary,   not   exaeeding   thirty  days.     The 
amount  so  added  to  the  tax  shall  be  collected  and  at 
the  same  time  and  in  the  same  manner  as  the  tax 
originally   assessed   unless   the   refusal,   neglect,   or 
falsity  is  discovered  after  the  date  for  payment  of 
said  taxes,  in  which  case  the  amount  so  added  shall 
be  paid  by  the  delinquent  corporation,  joint  stock 
company  or  association,  or  insurance  company,  im- 
mediately upon  notice  given  by  the  collector.     All 
assessments  shall  be  made  and  the  several  corpora- 
tions, joint  stock  companies  or  associations,  or  in- 
surance companies,  shall  be  notified  of  the  amount 
for  which  they  are  respectively  liable  on  or  before 
the  hist  day  of  June  of  each  successive  year  and  said 
assessments  shall  be  paid  on  or  before  the  thirtieth 
day  of  June,  excepl  in  cases  of  refusal  or  neglect  to 
make  such  return,  and  in  cases  of  false  or  fraudulent 
returns,  in  which  cases  the  Commissioner  of  Internal 
Revenue  shall,  upon  the  discovery   thereof,  at  any 
time  within   three  years   after  said   return   is  due, 
make  a  return  upon  information  obtained  as  above 
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provided  for,  and  the  assessment  made  by  the  Com- 
missioner of  Internal  Revenue  thereon  shall  be  paid 
by  such  corporation,  joint  stock  company  or  asso- 
ciation, or  insurance  company  immediately  upon 
notification  of  the  amount  of  such  assessment ;  and 
to  any  sum  or  sums  due  and  unpaid  after  the  thir- 
tieth day  of  June  in  any  year,  and  for  ten  days  after 
notice  and  demand  thereof  by  the  collector,  there 
shall  be  added  the  sum  of  five  per  centum  on  the 
amount  of  tax  unpaid  and  interest  at  the  rate  of  one 
per  centum  per  month  upon  said  tax  from  the  time 
the  same  becomes  due. 

"Sixth.  When  the  assessment  shall  be  made,  as 
provided  in  this  section,  the  returns,  together  with 
any  corrections  thereof  which  may  have  been  made 
by  the  commissioners  shall  be  filed  in  the  office  of  the 
Commissioner  of  Internal  Revenue  and  shall  consti- 
tute public  records  and  be  open  to  inspection  as  such. 

"Seventh.  It  shall  be  unlawful  for  any  collector, 
deputy  collector,  agent,  clerk,  or  other  employee  of 
the  United  States  to  divulge  or  make  known  in  any 
manner  whatever  not  provided  by  law  to  any  person 
any  information  obtained  by  him  in  the  discharge  of 
his  official  duty,  or  to  divulge  or  make  known  in  any 
manner  not  provided  by  law  any  document  received, 
evidence  taken,  or  report  made  under  this  section 
except  upon  the  special  direction  of  the  President; 
and  any  offense  against  the  foregoing  provision  shall 
be  a  misdemeanor  and  be  punished  by  a  fine  not  ex- 
ceeding one  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  both,  at  the  discretion  of 
the  court. 

"Eighth.  If  any  of  the  corporations,  joint,  stock 
companies  or  associations,  or  insurance  companies, 
aforesaid,  shall  refuse  or  neglect  to  make  a  return 
at  the  time  or  times  hereinbefore  specified  in  each 
year,  or  shall  render  a  false  or  fraudulent  return, 
such  corporation,  joint  stock  company  or  associa- 
tion, or  insurance  company,  shall  be  liable  to  a  pen- 
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alty  of  not  less  than  one  thousand  dollars  and  not  ex- 
ceeding ten  thousand  dollars. 

"Any  person  authorized  by  law  to  make,  render, 
sign,  or  verify  any  return  who  makes  any  false  or 
fraudulent  return,  or  statement,  with  intent  to  de- 
feat or  evade  the  assessment  required  by  this  section 
to  be  made,  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  fined  not  exceeding  one  thousand  dollars  or 
be  imprisoned  not  exceeding  one  year,  or  both,  at  the 
discretion  of  the  court,  with  the  costs  of  prosecution. 

"All  laws  relating  to  the  collection,  remission, 
and  refund  of  internal  revenue  taxes,  so  far  as  ap- 
plicable to  and  not  inconsistent  with  the  provisions 
of  this  section,  are  hereby  extended  and  made  ap- 
plicable to  the  tax  imposed  by  this  section. 

"Jurisdiction  is  hereby  conferred  upon  the  cir- 
cuit and  district  courts  of  the  United  States  for  the 
district  within  which  any  person  summoned  under 
this  section  to  appear  to  testify  or  to  produce  books, 
as  aforesaid,  shall  reside,  to  compel  such  attendance, 
production  of  books,  and  testimony  by  appropriate 

process. 

******* 

"Approved,  Signed  five  minutes  after  five  o'clock  p.  m. 

August  5th,  1909." 

Tli is  legislation  was  enacted  in  pursuance  of  the  fol- 
lowing recommendation  of  the  President : 

"To  the  Senate  <nirf  House  of  Representatives: 

"It  is  the  constitutional  duty  of  the  President 
from  time  to  time  to  recommend  to  the  considera- 
tion of  Congress  such  measures  as  he  shall  judge 
necessary  and  expedient.  In  my  inaugural  address, 
immediately  preceding  this  presenl  extraordinary 
session  of  Congress,  I  Invited  attention  to  the  neces 
sity  for  a  revision  of  the  tariff  at  this  session,  and 
stated  the  principles  upon  which  I  thought  the  re- 
vision should  be  effected.  I  referred  to  the  then 
rapidly  increasing  deficit,  and  pointed  out  the  obli- 
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gation  on  the  part  of  the  framers  of  the  tariff  bill 
to  arrange  the  duty  so  as  to  secure  an  adequate  in- 
come, and  suggested  that  if  it  was  not  possible  to 
to  do  so  by  import  duties,  new  kinds  of  taxation 
must  be  adopted,  and  among  them  I  recommended 
a  graduated  inheritance  tax  as  correct  in  principle 
and  as  certain  and  easy  of  collection.  The  House  of 
Representatives  has  adopted  the  suggestion  and  has 
provided  in  the  bill  it  passed  for  the  collection  of 
such  a  tax.  In  the  Senate  the  action  of  its  Finance 
Committee  and  the  course  of  the  debate  indicate  that 
it  may  not  agree  to  this  provision,  and  it  is  now  pro- 
posed to  make  up  the  deficit  by  the  imposition  of  a 
general  income  tax,  in  form  and  substance  of  almost 
exactly  the  same  character  as  that  which  in  the  case 
of  Pollock  v.  Farmers'  Loan  &  Trust  Company 
(157  U.  S.,  429)  was  held  by  the  Supreme  Court  to  be 
a  direct  tax  and  therefore  not  within  the  power  of 
the  Federal  Government  to  impose  unless  appor- 
tioned among  the  several  States  according  to  popu- 
lation. This  new  proposal,  which  I  did  not  discuss 
in  my  inaugural  address  or  in  my  message  at  the 
opening  of  the  present  session,  makes  it  appropriate 
for  me  to  submit  to  the  Congress  certain  additional 
recommendations. 

' '  The  decision  of  the  Supreme  Court  in  the  income- 
tax  cases  deprived  the  National  Government  of  a 
power  which,  by  reason  of  previous  decisions  of 
the  court,  it  was  generally  supposed  that  Govern- 
ment had.  It  is  undoubtedly  a  power  the  National 
Government  ought  to  have.  It  might  be  indis- 
pensable to  the  nation's  life  in  great  crises.  Al- 
though I  have  considered  a  constitutional  amend- 
ment as  necessary  to  the  exercise  of  certain  phases 
of  this  power,  a  mature  consideration  has  satisfied 
me  thai  an  amendment  is  the  only  proper  course  for 
its  establishment  to  its  full  extent.  I  therefore  rec- 
ommend to  the  Congress  that  both  Houses,  by  a 
two-thirds  vote,  shall  propose  an  amendment  to  the 
Constitution  conferring  the  power  to  levy  an  income 


13 


tax  upon  the  National  Government  without  appor- 
tionment among  the  States  in  proportion  to  popula- 
tion. 

"This  course  is  much  to  be  preferred  to  the  one 
proposed  of  re-enacting  a  law  onee  judicially  de- 
clared to  be  unconstitutional.  For  the  Congress  to 
-assume  that  the  court  will  reverse  itself,  and  to  en- 
act legislation  on  such  an  assumption,  will  not 
strengthen  popular  confidence  in  the  stability  of 
judicial  construction  of  the  Constitution.  It  is  much 
wiser  policy  to  accept  the  decision  and  remedy  the 
defect  by  amendment  in  due  and  regular  course. 

"Again,  it  is  clear  that  by  the  enactment  of  the  pro- 
posed law,  the  Congress  will  not  be  bringing  money 
into  the  Treasury  to  meet  the  present  deficiency,  but 
by  putting  on  the  statute  book  a  law  already  there 
and  never  repealed,  will  simply  be  suggesting  to  the 
executive  officers  of  the  Government  their  possible 
duty  to  invoke  litigation.  If  the  court  should  main- 
tain its  former  view,  no  tax  would  be  collected  at 
all.  If  it  should  ultimately  reverse  itself,  still  no 
taxes  would  have  been  collected  until  after  protracted 
delay. 

"It  is  said  the  difficulty  and  delay  in  securing  the 
approval  of  three-fourths  of  the  States  will  destroy 
all  chance  of  adopting  the  amendment.  Of  course, 
no  one  can  speak  with  certainty  upon  this  point,  but 
1  have  become  convinced  that  a  great  majority  of  the 
people  of  this  country  are  in  favor  of  vesting  the 
National  Government  with  power  to  levy  an  income 
tax,  and  that  they  will  secure  the  adoption  of  the 
amendment  in  the  States,  it*  proposed  to  them. 

"Second,  the  decision  in  the  Pollock  ease  left  power 
in  the  National  Government  to  levy  an  excise  tax 
which  accomplishes  the  same  purpose  as  a  corpora- 
tion income  tax,  and  is  free  from  certain  objections 
urged  to  the  proposed  income-tax  measure. 

"I  therefore  recommend  an  amendment  to  the  tar- 
iff bill  imposing  upon  all  corporation-  and  joint  stock 
companies  for  profit,  excepl  national  banks  (other- 
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wise  taxed),  savings  banks,  and  building  and  loan 
associations,  an  excise  tax  measure  of  2  per  cent,  on 
the  net  income  of  such  corporations.  This  is  an 
excise  tax  upon  the  privilege  of  doing  business  as  an 
artificial  entity  and  of  freedom  from  a  general  part- 
nership liability  enjoyed  by  those  who  own  the  stock. 

"I  am  informed  that  a  2  per  cent,  tax  of  this  char- 
acter would  bring  into  the  Treasury  of  the  United 
States  not  less  than  $25,000,000. 

"The  decision  of  the  Supreme  Court  in  the  case  of 
Spreckles  Sugar  Refining  Company  against  McClain 
(192  U.  S.,  397)  seems  clearly  to  establish  the  princi- 
ple that  such  a  tax  as  this  is  an  excise  tax  upon  privi- 
lege and  not  a  direct  tax  on  property,  and  is  within 
the  federal  power  without  apportionment  according 
to  population.  The  tax  on  net  income  is  preferable 
to  one  proportionate  to  a  percentage  of  the  gross 
receipts  because  it  is  a  tax  upon  success  and  not  fail- 
ure. It  imposes  a  burden  at  the  source  of  the  income 
at  a  time  when  the  corporation  is  well  able  to  pay 
and  when  collection  is  easy. 

"Another  merit  of  this  tax  is  the  Federal  super- 
vision which  must  be  exercised  in  order  to  make  the 
laiv  effective  over  the  annual  accounts  and  business 
transactions  of  all  corporations.  While  the  faculty 
of  assuming  a  corporate  form  has  been  of  the  utmost 
utility  in  the  business  ivorld,  it  is  also  true  that  sub- 
stantially all  of  the  abuses  and  all  of  the  evils  which 
have  aroused  the  public  to  the  necessity  of  reform 
ivere  made  possible  by  the  use  of  this  very  faculty. 
If  noic,  by  a  perfectly  legitimate  and  effective  system 
of  taxation,  we  are  incidentally  able  to  possess  the 
Government  and  the  stockholders  and  the  public  of 
the  knowledge  of  the  real  business  transactions  and 
the  gains  and  profits  of  every  corporation  in  the 
country,  ice  hare  made  a  long  step  toward  that  super- 
visory control  of  corporations  which  may  prevent  a 
further  abuse  of  power. 

"I  recommend,  then,  first,  the  adoption  of  a  joint 
resolution  by  two-thirds  of  both  Houses  proposing 
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to  the  States  an  amendment  to  1  lie  Constitution 
granting  to  the  Federal  Government  the  right  to  levy 
and  collect  an  income  tax  without  apportionment 
among  the  States  according  to  population,  and,  sec- 
ond, the  enactment,  as  part  of  the  pending  revenue 
measure,  either  as  a  substitute  for,  or  in  addition  to, 
the  inheritance  tax,  of  an  excise  tax  upon  all  corpora- 
tions, measured  by  2  per  cent,  of  their  net  income. 

"Wm.  H.  Taft. 
"The  White  House,  June  16,  1909." 


Attention  is  called  particularly  to  the  following  provi- 
sions of  the  legislation  to  be  considered: 

First. 

"That  every  corporation,  joint  stock  company,  or 
association,  organized  for  profit  and  having  a  capi- 
tal stock  represented  by  shares ;  and  every  insurance 
company  shall  be  subject  to  pay  annually 

a  special  excise  tax  with  respect  to  the  carrying  on  or 
doing  business  by  such  corporation,  joint  stock  com- 
pany or  association,  or  insurance  company,  equiva- 
lent to  one  per  centum  upon  the  entire  net  income 
over  and  above  five  thousand  ($5,000)  dollars  re- 
ceived by  it  from  all  sources  during  such  year." 

Second. 

"Such  net  income  shall  be  ascertained  by  deduct- 
ing from  the  gross  amount  of  the  income  of  such 
corporation  received  within  the  year  from 

all  sources"     '  (First)  *;  (Second) 

•  •  ';  (Third)  "Interot  actually  paid  within  the 
year  on  its  bonded  or  other  indebtedness,  to  an 
amount  of  such  bonded  and  other  indebtedness  not 
exceeding  the  paid  up  capital  stock  of  such  corpora- 
tion    *  outstanding  at  the  close  of  the  year. 

*  *  •;  (Fourth)  ';  (Fifth)  All  amounts 
received  by  it  within  the  year  as  dividends  upon  the 
stock  of  other  corporations,  joint  stock  companies, 
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or  associations,  or  insurance  companies,  subject  to 
the  tax  hereby  imposed." 

Third.     The  sixth  paragraph  of  the  section  reads  as 

follows : 

"Sixth.  When  the  assessment  shall  be  made,  as 
provided  in  this  section,  the  returns  together  with 
any  corrections  thereof  which  may  have  been  made 
by  the  commissioner,  shall  be  filed  in  the  office  of  the 
Commissioner  of  Internal  Revenue  and  shall  consti- 
tute public  records  and  be  open  to  inspection  as 
such. ' ' 

Fourth.     The  seventh  paragraph  reads  as  follows : 

"Seventh.  It  shall  be  unlawful  for  any  collector, 
deputy  collector,  agent,  clerk,  or  other  officer  or  em- 
ploye of  the  United  States  to  divulge  or  make  known 
in  any  manner  whatever  not  provided  by  law  to  any 
person  any  information  obtained  by  him  in  the  dis- 
charge of  his  official  duty,  or  to  divulge  or.  make 
known  in  any  manner  not  provided  by  law  any  docu- 
ment received,  evidence  taken,  or  report  made  under 
this  section  except  upon  the  special  direction  of  the 
President;  and  any  offense  against  the  foregoing 
provision  shall  be  a  misdemeanor  and  be  punished  by 
a  fine  not  exceeding  one  thousand  dollars,  or  by  im- 
prisonment not  exceeding  one  year,  or  both,  at  the 
discretion  of  the  court. ' ' 

Amendment  of  June  17th,  1910. 

On  the  17th  day  of  June,  1910,  the  following  amend- 
ment of  the  foregoing  publicity  provision  was  enacted 
as  a  part  of  the  Legislative  Appropriation  Bill,  viz. : 

"For  classifying,  indexing,  exhibiting  and  properly 
caring  for  the  returns  of  all  corporations,  required 
by  section  thirty-eight  of  an  Act  entitled  'An  Act  to 
provide  revenue,  equalize  duties,  encourage  the  in- 
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dustries  of  the  United  States,  and  for  other  pur- 
poses/ approved  August  fifth,  nineteen  hundred  and 
nine,  including  the  employment  in  the  District  of  Co- 
lumbia, of  such  clerical  and  other  personal  services 
and  for  rent  of  such  quarters  as  may  be  necessary, 
twenty-live  thousand  dollars:  Provided,  That  any 
and  all  such  returns  shall  be  open  to  inspection  only 
upon  the  order  of  the  President  under  rules  and  regu- 
lations to  be  prescribed  by  the  Secretary  of  the 
Treasury  and  approved  by  the  President." 

In  accordance  with  the  proviso  of  this  amendment  the 
Secretary  of  the  Treasury,  with  the  approval  of  the  Presi- 
dent, on  the  twenty-fifth  day  of  November,  1910,  adopted 
the  following  Rules  and  Regulations  to  govern  the  inspec- 
tions of  the  returns  of  corporations,  which  were,  on  the 
same  date,  put  into  operation  by  executive  order. 

"  Internal  Revenue. 
"(T.  D.  1665.) 
"Inspection  of  returns  of  corporations — Executive 
order — Regulations. 

' '  Treasury  Department, 
"Office  of  Commissioner  of  Internal  Revenue, 
"Washington,  D.  C,  November  28, 1910. 
"To  internal  revenue  officers  and  others  concerned: 
"The  following  executive  order  together  with  reg- 
ulations signed  by  the  Secretary  and  approved  by  the 
President,  relative  to  the  publicity  feature  of  section 
38  of  the  act  of  August  5,  1909,  and  amendment- 
thereto,  imposing  a  special  excise  tax  on  corpora- 
tions, etc,  is  hereby  published  for  your  information. 
"Royal  E.  Cabell,  Commissioner. 

"executive  order. 
"Pursuant  to  the  provisions  of  an  act  entitled  'An 
act  making  appropriations  for  the  legislative,  execu- 
tive and  judicial  expenses  of  the  Government  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred 
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and  eleven,  and  for  other  purposes,'  providing, 
among  other  things,  an  appropriation  for  classifying, 
indexing,  exhibiting,  and  properly  caring  for  the  re- 
turns of  all  corporations  required  by  section  thirty- 
eight  of  an  act  entitled  'An  act  to  provide  revenue, 
equalize  duties,  encourage  the  industries  of  the 
United  States,  and  for  other  purposes,'  approved  Au- 
gust 5,  1909,  and  further  enacting  that  any  and  all 
such  returns  shall  be  open  to  inspection  only  upon 
the  order  of  the  President  under  rules  and  regula- 
tions to  be  prescribed  by  the  Secretary  of  the  Treas- 
ury and  approved  by  the  President  (36  I  Stat.,  494), 
"It  is  hereby  ordered:  That  all  such  returns  shall 
be  subject  to  inspection  upon  compliance  with  rules 
and  regulations  prescribed  by  the  Secretary  of  the 
Treasury  and  approved  by  the  President,  bearing 
even  date  herewith. 

'  '  The  White  House,  Wm.  H.  Taft. 

"November  25,  1910. 

Regulations  Governing  the  Inspection  of  Returns 
of  Corporations  Made  in  Accordance  with  Sec- 
tion 38  of  the  Tariff  Act  of  August  5,  1909. 

"Treasury  Department, 
"Washington,  D.  C,  November  25, 1910. 
"Inspection  of  Returns. 
"By  Section  38  of  the  tariff  act  of  August  5,  1909, 
Congress  imposed  a  special  excise  tax  upon  all  cor- 
porations, joint   stock  companies,   and  associations 
and  insurance  companies,  foreign  and  domestic,  with 
certain  exceptions,  engaged  in  business  in  the  United 
States  with  respect  to  carrying  on  or  doing  such 
business,  and  prescribed  the  method  of  handling  the 
return  of  each  corporation  as  follows: 

"6.  When  the  assessment  shall  be  made  as  pro- 
vided in  this  section,  the  returns,  together  with  any 
correction  thereof  which  may  have  been  made  by  the 
commissioner,  shall  be  filed  in  the  office  of  the  Com- 
missioner of  Internal  Revenue  and  shall  constitute 
public  records  and  be  open  to  inspection  as  such. 
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"In  the  acl  making  appropriations  for  the  legis- 
lative, executive,  and  judicial  departments  of  the 
Government  for  the  fiscal  year  ending  June  30,  191  L, 
1  here  appears  this  language: 

''For  classifying,  indexing,  exhibiting,  and  prop- 
erly caring  for  the  returns  of  all  corporations,  re- 
quired by  section  thirty  eight  of  an  act  entitled  'An 
act  to  provide  revenue,  equalize  duties,  encourage  the 
industries  of  the  United  States,  and  for  other  pur- 
poses,' approved  August  fifth,  nineteen  hundred  and 
nine,  including  the  employment  in  the  District  of  Co- 
lumbia of  such  clerical  and  other  personal  services 
and  for  rent  of  such  quarters  as  may  be  necessary, 
twentv-five  thousand  dollars:  Provided,  That  any 
and  all  such  returns  shall  be  open  to  inspection  only 
upon  the  order  of  the  President,  under  rules  and 
regulations  to  be  prescribed  by  the  Secretarv  of  the 
Treasury  and  approved  by  the  President. 

"For  the  purpose  of  making  effective  the  legisla- 
tive intent  thus  expressed,  the  President  has  ordered 
that  all  such  returns  shall  be  open  to  inspection  un- 
der the  following  rules  and  regulations: 

"1.  The  return  of  every  corporation  shall  be  open 
to  the  inspection  of  the  proper  officers  and  employes 
of  the  Treasury  Department.  Where  access  to  any  re- 
turn is  desired  bv  an  officer  or  emplove  of  anv 
other  department  of  the  Government,  an  application 
for  permission  to  inspect  such  return,  setting  out  the 
reasons  therefor,  shall  he  made  in  writing,  signed  by 
the  head  of  the  executive  department  or  other  gov- 
ernment establishment  in  which  such  officer  or  em 
ploye  is  employed,  and  transmitted  to  the  Secretary 
of  the  Treasury.  If,  however,  the  return  is  desired 
to  be  used  in  any  legal  proceedings,  or  to  be  used  in 
any  manner  by  which  any  information  contained 
in  the  return  could  be  made  public,  or  access  to  any 
return  is  desired  by  any  official  of  any  State  or  Terri- 
tory of  the  United  State-,  the  application  for  per- 
mission to  inspect  such  return  shall  be  referred  to 
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the  Attornev-General,  and  if  recommended  bv  him 
transmitted  to  the  Secretary  of  the  Treasury. 

"2.  The  Secretary  of  the  Treasury,  at  his  discre- 
tion,  upon  application  to  him  made,  setting  forth 
what  constitutes  a  proper  showing  of  cause,  may  per- 
mit inspection  of  the  return  of  any  corporation  by 
any  bona  fide  stockholder  in  such  corporation.  The 
person  desiring  to  inspect  such  return  shall  make  ap- 
plication, in  writing,  to  the  Secretary  of  the  Treasury, 
setting  forth  the  reasons  why  he  should  be  permitted 
to  make  such  inspection,  and  shall  attach  to  his  appli- 
cation a  certificate  signed  by  the  president,  or  other 
principal  officer,  of  such  corporation,  countersigned 
by  the  secretary,  under  the  corporate  seal  of  the  com- 
pany, that  he  is  a  bona  fide  stockholder  in  said  com- 
pany. (Where  this  certificate  can  not  be  secured, 
other  evidence  will  be  considered  by  the  Secretary 
of  the  Treasury  to  determine  the  fact  whether  or  not 
the  applicant  is  a  bona  fide  stockholder  and  there- 
fore entitled  to  inspect  the  return  made  by  such  com- 
pany.) The  privilege  of  inspecting  the  return  of 
any  corporation  is  personal  to  the  stockholders,  and 
the  permission  granted  by  the  Secretary  can  not  be 
delegated  to  any  other  person. 

"3.  The  returns  of  the  following  corporations 
shall  be  open  to  the  inspection  of  any  person,  upon 
written  application  to  the  Secretary  of  the  Treasury, 
which  application  shall  set  forth  briefly  and  suc- 
cinctly all  facts  necessary  to  enable  the  Secretary  to 
act  upon  the  request: 

(a)  The  returns  of  all  companies  whose  stock  is 
listed  upon  any  duly  organized  and  recognized  stock 
exchange  within  the  United  States,  for  the  purpose  of 
having  its  shares  dealt  in  by  the  public  generally. 

(b)  All  corporations  whose  stock  is  advertised 
in  the  press  or  offered  to  the  public  by  the  corpora- 
tion itself  for  sale.  In  case  of  doubt  as  to  whether 
any  company  falls  within  the  classification  above,  the 
person  desiring  to  see  such  return  should  make  appli- 
cation, supported  by  advertisements,  prospectus,  or 
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such  other  evidence  as  he  may  deem  proper  to  estab- 
lish the  fact  that  the  stock  of  such  corporation  is 
offered  for  general  public  sale. 

"Returns  can  be  seen  only  in  the  office  of  the  Com- 
missioner of  Internal  Revenue,  in  Washington,  D.  C. 
In  no  case  shall  any  collector,  or  any  other  internal 
revenue  officer  outside  of  the  Treasury  Department 
in  Washington,  permit  to  be  seen  any  return  or  fur- 
nish any  information  whatsoever  relative  to  any  re- 
turn or  any  information  secured  by  him  in  his  official 
capacity  relating  to  such  return. 

"No  provision  is  made  in  the  law  for  furnishing  a 
copy  of  any  return  to  any  person,  and  no  copy  of  any 
return  will  be  furnished  except  to  the  corporation 
making  the  return,  or  its  duly  constituted  attorney. 

"The  provisions  herein  contained  shall  be  effective 
on  and  after  the  25th  day  of  November,  1910. 

' ' Fran klin  MacVeagh, 
"Secretary  of  the  Treasury. 

1 '  Approved : 

"Wm.H.Taft, 

"The  White  House,  November  25, 1910." 
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Character  and  Purpose  of  Suits. 

All  these  cases  are  suits  in  equity  by  stockholders  of 
the  different  corporations  to  enjoin  the  officers  of  the 
respective  companies  from  making  reports  and  paying 
taxes  as  provided  in  the  statute  as  they  threaten  to  do 
and  will  do  if  not  enjoined. 

In  all  these  cases  in  the  courts  below  demurrers  to  the 
bills  were  sustained  for  want  of  equity  and  the  bills  were 
dismissed,  and  thereupon  these  cases  were  brought  into 
this  court  by  appeal. 

Jared  v.  The  American  Multigraph  Company  (No.  420, 

formerly  767.) 

I  appear  as  one  of  the  solicitors  for  the  complainant  in 
the    seventh    of    these    cases,    No.    420,    formerly    767, 
Jared   v.    The   American   Multigraph    Company    et    al. 
The    complainant    is    a    stockholder    of    the    defendant 
corporation.      The     bill     shows     that     the     defendant 
is    a   corporation    duly    organized    under    the    laws    of 
Ohio    and    located    and    engaged    in    a    manufacturing 
business    at    Cleveland,    Ohio,    and    that    its    business 
is    purely    intrastate;    that    the    net    income    from    all 
sources  exceeds  $5,000  per  annum;    that  it  is  the  owner 
of  real  estate  situate  in  Cleveland,  Ohio,  upon  which  it 
has  erected  a  factory  for  the  manufacture  of  its  products, 
and  that  it  is  the  owner  of  patent  rights  and  other  per- 
sonal property  of  great  value,  and  that  the  corporation 
defendant  under  the  provisions  of  its  articles  of  incorpo- 
ration is  engaged  in  the  manufacture  and  sale  of  the 
multiple  writing  or  printing  device  known  as  the  multi- 
graph;  and  that  the  said  defendant  is  not  a  labor,  agricul- 
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tural  or  horticultural  organization,  or  fraternal  benefici- 
ary society,  order  or  association,  and  is  not  a  domestic 
building-  and  loan  association,  and  is  not  organized  and 
operated  exclusively  for  religious,  charitable  or  educa- 
tional purposes. 

The  bill  further  sets  forth  that— 

"the  business  of  the  defendant  is  of  a  highly  com- 
petitive nature  and  that  the  information  which  the 
defendants  are  threatening  to  set  forth  in  the  annual 
return  to  the  Commissioner  of  Internal  Revenue  has 
heretofore  been  regarded  by  the  defendants  as  secret 
information  and  the  disclosure  thereof  would  work 
great  harm  to  the  defendant  corporation  and  to  this 
plaintiff  by  enabling  the  competitors  in  business  of 
the  defendant  corporation  to  obtain  the  information 
contained  in  the  said  report  after  the  same  had  be- 
come a  matter  of  public  record  in  accordance  with 
the  terms  of  the  said  act  of  Congress." 

The  bill  sets  forth  further  that— 

"the  tax  imposed  by  the  said  act  is  not  uniform 
throughout  the  United  States  in  this  that  it  is  not 
imposed  equally  upon  corporations,  joint  stock  com- 
panies and  associations  having  like  charters  and 
franchises,  and  enjoying  like  benefits  under  the  laws 
of  the  United  States  and  the  several  states"; 

and  further  charges — 

"the  said  tax  is  not  uniform  throughout  the  United 
States  in  this  that  it  does  not  equally  tax  corpora- 
tions, joint  stock  companies  and  associations  carry- 
ing on  and  doing  the  same  and  equal  business  and 
enjoying  the  same  rights  and  privileges  in  regard 
to  the  carrying  on  and  doing  of  such  business" 

and  charges  further — 

"that  the  said  act  of  Congress  is  in  violation  of 
the  Constitution  of  the  United  States  in  that  it  im- 
poses a   tax  upon   instrumentalities  of  the  several 
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states  and  upon  the  free  exercise  by  the  several 
states  of  the  powers  reserved  by  the  said  states  and 
upon  the  right  of  the  several  states  to  enter  into  con- 
tracts and  to  grant  franchises  to  the  citizens  of  the 
said  states." 


Other  Cases  and  the  Questions  Raised  by  Them. 

In  addition  to  the  questions  so  raised  in  this  case 
(No.  420,  formerly  767),  the  first  of  the  cases  consolidated 
(No.  407,  formerly  747)  was  brought  by  a  stockholder  of 
a  corporation  organized  under  the  laws  of  Vermont  for 
the  purpose  of  carrying  on  a  general  merchandise  busi- 
ness, and  it  is  charged  that  in  the  conduct  of  its  business 
it  is  brought  into  immediate  and  special  competition  with 
a  like  business  conducted  by  a  co-partnership  and  there- 
fore not  subjected  to  the  tax  complained  of. 

In  another  of  these  cases  (No.  409,  formerly  751),  the 
complainant  is  a  stockholder  in  a  public  utilities  corpora- 
tion organized  under  the  laws  of  the  State  of  New  York 
for  the  purpose  of  constructing,  maintaining  and  operat- 
ing a  railroad  or  traction  line  for  the  transportation  of 
"passengers  and  property"  between  points  that  are 
named  wholly  within  the  State  of  New  York.  This  cor- 
poration is  invested  by  the  laws  of  New  York  with  the 
power  of  eminent  domain  and  the  bill  shows  that  most  of 
its  right-of-way  was  acquired  by  condemnation  proceed- 
ings. 

Two  of  the  cases  are  brought  against  insurance  com- 
panies. (No.  410,  formerly  752,  and  No.  456,  formerly 
816.) 

Others  of  these  cases  (No.  411,  formerly  753,  and  No. 
412,  formerly  754)  are  against  banks  and  trust  companir-, 
which,  according  to  the  allegations  of  the  bill,  are  made 
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by  statute  in  a  certain  sense  agencies  and  instrumentali- 
ties of  the  states  in  which  they  are  Incorporated. 

Others  of  these  cases  (Xos.  415,  formerly  757,  and  431, 
formerly  7S4)  are  realty  companies,  t he  entire  net  in- 
come from  which  consists  of  rentals  and  revenues  from 
real  estate. 

Another  of  the  cases  (No.  425,  formerly  775)  is  a 
mining  company,  while  others  (Xos.  442,  formerly  79G, 
and  40!),  formerly  751 )  are  traction  companies  invested 
with  the  power  of  eminent  domain  and  engaged  in  a 
purely  intrastate  business  of  transporting  passengers. 

In  other  words,  these  cases,  taken  as  a  whole,  present 
all  the  questions  that  will  be  discussed  in  this  brief. 
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Constitutional  Provisions  to  be  Considered. 

These  questions  involve  a  consideration  of  the  follow- 
ing express  provisions  of  the  Constitution  of  the  United 
States: 

1.  Part  of  Section  2,  Article  I,  viz. : 

"Representatives  and  direct  taxes  shall  be  ap- 
portioned among  the  several  States  which  may  be  in- 
cluded within  this  Union,  according  to  their  respec- 
tive Numbers,  which  shall  be  determined  by  adding 
to  the  whole  Number  of  free  Persons,  including 
those  bound  to  Service  for  a  Term  of  Years,  and  ex- 
cluding Indians  not  taxed,  three-fifths  of  all  other 
persons." 

2.  Part  of  Section  8,  Article  I,  viz.: 

"The  Congress  shall  have  Power  to  lay  and  collect 
Taxes,  Duties,  Imposts  and  Excises,  to  pay  the  Debts 
and  provide  for  the  common  Defense  and  general 
Welfare  of  the  United  States;  but  all  Duties,  Im- 
posts, and  Excises  shall  be  uniform  throughout  the 
United  States." 

3.  Part  of  Section  9,  Article  I,  viz. : 

"No  Capitation,  or  other  direct,  tax  shall  be  laid, 
unless  in  Proportion  to  the  Census  or  Enumeration 
hereinbefore  directed  to  be  taken." 

4.  Fourth  Amendment,  viz. : 

"The  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects,  against  unreason- 
able searches  and  seizures,  shall  not  be  violated,  and 
no  Warrants  shall  issue,  but  upon  probable  cause, 
supported  by  Oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized." 
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5.    Fifth  Amendment,  viz.: 

"No  person  shall  be  held  to  answer  for  a  capital, 
or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  Grand  Jury,  except  in  cases  aris- 
ing in  the  land  or  navel  forces,  or  in  the  Militia,  when 
in  actual  services  in  time  of  War  or  public  danger; 
nor  shall  any  person  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall 
be  compelled  in  any  Criminal  Case  to  be  a  witness 
against  himself,  nor  bo  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  shall  pri- 
vate property  be  taken  for  public  use,  without  just 
compensation." 

Implied  Provisions  of  the  Constitution. 

They  also  involve  a  consideration  of  the  following 
implied  provisions  of  the  Constitution  of  the  United 
States: 

1.  No  State  shall  tax  any  agency  or  instrumentality 
of  the  federal  government,  nor  shall  Congress  tax  any 
agency  or  instrumentality  of  a  State  government. 

2.  All  persons,  including  corporations,  are  entitled  to 
the  equal  protection  of  the  law. 

(This  guaranty  is  implied  from  the  provision  of  the 
Fourteenth  Amendment  prohibiting  any  State  from  deny- 
ing the  equal  protection  of  the  laws;  the  implication  be- 
ing that  the  Federal  government  will  not  itself  do 
what  it  denies  the  States  a  light  to  do.) 

3.  All  classifications  of  people,  occupations,  or  sub- 
jects for  the  purpose  of  taxation,  shall  be  natural  and 
reasonable. 

(Necessarily  implied  from  the  provisions  of  the  Four 
teentb  Amendment,  and  from  the  general  spirit  of  equal- 
ity   and   justice    underlying    and    characterizing   all    our 
institutions.) 
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ARGUMENT. 

It  is  necessary  to  an  intelligent  discussion  of  the  stat- 
ute under  consideration  to  determine  on  what  it  is  that 
the  tax  for  which  it  provides  is  laid. 

In  the  nature  of  things  it  must  be  on  one  or  the  other 
of  the  following: 

I.  The  corporation  itself  as  such. 

II.  The  franchise  to  be  a  corporation. 

III.  The  privilege  or  facility  enjoyed  by  the  corpora- 
tion of  conducting  and  transacting  business  in  corporate 
name  and  form. 

IV.  The  business  of  the  corporation,  or 

V.  The  entire  net  income  from  all  sources. 


First. 

The  first  three  of  these  suggested  objects  of  the  tax  are 
so  related  that  they  are  for  all  practical  purposes  one 
and  the  same ;  one  can  not  be  touched  without  affecting  the 
others.  They  will,  therefore,  be  considered  together.  In 
consequence  our  first  proposition  is  that : 

The  Tax  is  not  Laid  on  Either  (I)  the  Corporation 
Itself  as  Such,  or  on  (II)  The  Franchise  to  be  a  Cor- 
poration, or  (III)  The  Privilege  or  Facility  Enjoyed 
by  the  Corporation  of  Conducting  or  Transacting  Busi- 
ness in  its  Corporate  Name  and  Form. 

Because : 

1.  Either  or  all  of  these  things  may  exist  without  any 
obligation  to  pay  the  tax. 

The  law  provides  that  every  corporation,  etc'  "shall 
be   subject"   to   pay   the   tax,   but  that   what   the   cor- 
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poration  is  to  pay  is  a  sum  equivalent  to  one  per 
centum  of  the  net  income  from  all  sources  in  excess 
of  $5,000.  The  result  is,  of  necessity,  thai  a  corporation 
may  exist;  it  may  be  fully  organized;  it  may  be  possessed 
of  all  the  powers  the  most  generous  State  can  bestow;  it 
may  have  its  franchise  to  exercise  all  these  powers;  it 
may  have  its  capital,  fully  paid,  and  he  in  a  situation  to 
transact  business  as  a  corporation  with  the  utmost  facility 
possible,  and  yet  not  be  liable  to  pay  any  tax.  It  does  not 
become  liable  to  pay  a  tax  until,  in  addition  to  having  a 
corporate  existence  and  franchise  and  facility,  it  also  has 
:i  business  in  which  it  is  engaged,  and  successfully  en- 
gaged, for  the  language  of  the  statute  is  that  it  shall  pay 
with  respect  to  its  business  a  tax  equal  to  one  per  cent,  of 
its  net  income  from  all  sources  over  and  above  $5,000.  It 
is  inconceivable  that  the  tax  can  be  on  any  one  of  the  ante- 
cedent objects  or  conditions,  when  the  fact  is  that  there 
is  no  requirement  thai  a  corporation  shall  pay  anything 
because  it  is  a  corporation,  or  because  it  has  a  franchise, 
or  because  it  has  a  facility,  or  because  it  has  a  business, 
but  only  because  it  has  all  of  these  and,  in  addition,  has  a 
successful  business  with  the  required  profits. 

2.  Another  reason  why  neither  the  corporation  nor 
its  franchise  nor  its  facility  for  doing  business  in  cor- 
porate name  and  form  is  the  object  of  the  tax  is 
found  in  the  deductions  and  disallowances  enumerated  in 
the  statute  to  be  taken  into  account  in  determining  the 
amount  of  the  net  income. 

This  provision  is  that  in  ascertaining  nel  income  every 
corporation  shall  be  allowed  to  deduct  from  its  gross  re- 
ceipts from  all  sources  the  amount  of  interesl  it  is  re- 
quired to  pay  on  its  bonded  and  other  indebtedness  to  an 
amount  not  exceeding  its  capital  stock,  and  -hall  he  al- 
lowed to  deduct  the  amount  received  by  it  in  the  way  of 
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dividends  upon  stock  held  by  it  in  other  corporations, 
subject  to  the  tax. 

If  the  tax  be  on  the  corporation,  or  its  franchise,  or  its 
facility,  then  there  is  no  propriety  in  these  provisions,  for 
they  have  no  relation  whatever  to  the  value  or  the  quality 
of  the  corporation,  its  franchise,  or  its  facility.  They 
may  be  properly  taken  into  account  only  if  the  tax  be 
laid  on  the  business,  or,  more  appropriately  still,  if  the 
tax  be  laid  onlv  on  the  net  income. 

The  only  answer  ever  made  to  this  point  is  that  these 
deductions  are  allowed  to  avoid  double  taxation;  but 
manifestly  there  can  not,  by  any  possibility,  be  any  double 
taxation,  to  be  so  escaped,  if  the  tax  be  laid  on  either  the 
corporation  or  its  franchise  or  its  facility,  for  they  are  of 
constant  character,  and  unchanging  value,  unaffected  by 
the  payment  of  interest  on  bonds  or  the  receipt  of  divi- 
dends on  stock. 

3.  If  the  tax  be  laid  on  the  corporation,  or  its  fran- 
chise, or  its  facility  to  do  business,  then  it  should  be  the 
same  in  amount  for  every  corporation  of  the  same  capi- 
tal and  of  the  same  class. 

A  corporation  organized  under  the  laws  of  Ohio  for 
mining  purposes  with  a  capital  of  a  million  dollars  would 
have  precisely  the  same  powers  and  the  same  facility  to 
transact  business  that  every  other  corporation  with  a  like 
capital,  organized  for  the  same  purpose,  under  the  laws 
of  the  same  State,  would  have;  and  these  qualities  and 
values  continue  without  change  of  any  kind  whatever 
from  the  organization  of  the  corporation  until  its  dissolu- 
tion. Yet,  while  there  is  this  absolute  equality,  in  the  na- 
ture of  the  thing  to  be  taxed,  if  the  object  be  either  of 
these  three,  there  is  no  equality  in  the  taxes  to  be  paid, 
for  it  is  not  in  the  nature  of  things  possible,  except  by 
merest  chance,  for  each  of  a  number  of  corporations  to 
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realize  the  same  net  income  from  all  sources.  One  cor- 
poration may  be  more  successfully  mangaged,  or  it  may 
be  fortunate  enough  to  have  better  property  to  develop, 
or  in  some  other  maimer  it  may  he  exceptionally  success- 
ful; while  another  corporation  exactly  like  it  in  every  re- 
spect may  have  difficult  property  to  work,  unfortunate 
management,  or  it  may  meet  with  some  kind  of  business 
mishap  as  a  result  of  which  it  will  make  smaller  profits, 
or,  perhaps,  no  profit  at  all.  In  consequnce  there  will 
be  wide  variation  in  the  amount  of  the  tax.  The  Con- 
gress could  not  have  intended  to  tax  anything  that  would 
occasion  such  unequal  consequences. 

4.  If  the  tax  be  on  cither  of  these  three  things,  the  cor- 
poration, its  franchise,  or  its  facility  to  carry  on  business, 
then  there  is  no  relation  between  them  or  either  of  them, 
and  the  mea-sure  of  the  tax  that  is  to  be  paid. 

Assuming  that  the  tax  is  laid  on  either  the  corporation, 
its  franchise,  or  its  facility,  would  be  to  make  this  case  like 
that  suggested,  for  illustration,  in  the  opinion  of  this  court 
in  the  case  of  Knowlton  v.  Moore,  178  U.  S.,  page  76, 
where  Mr.  Justice  White,  referring  to  the  construction 
contended  for,  that  the  tax  on  each  particular  legacy 
should  he  measured  by  the  entire  estate,  said: 

"In  other  words,  the  construction  proceeds  upon 
'the  assumption  that  Congress  intended  to  tax  the 
separate  legacies  not  by  their  own  value,  but  by  that 
of  a  wholly  distinct  and  separate  thing.  But  this  is 
equivalent  to  saying  that  the  principle  underlying 
the  asserted  interpretation  is  that  the  house  of  A 
which  is  only  worth  $1,000,  may  he  taxed,  hut  that 
the  rate  of  the  tax  is  to  be  determined  by  attributing 
to  A'-  house  the  value  of  15V-  house,  which  may  In- 
worth  a  hundredfold  the  amount.  The  gross  in- 
equalities which  must  inevitably  result  from  the  ad- 
mission of  this  theory  are  readily  illustrated.     Thus, 
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a  person  dying  and  leaving-  an  estate  of  $10,500  be- 
queaths to  a  hospital  $10,000 ;  the  rate  of  tax  would  be 
5  per  cent,  and  the  amount  of  tax  $500.  Another  per- 
son dies  at  the  same  time,  leaves  an  estate  of  $1,000,- 
000  and  bequeaths  $10,000  to  the  institution.  The 
rate  of  tax  would  be  12y2  per  cent  and  the  amount  of 
the  tax  $1,250.  It  would  thus  come  to  pass  that 
the  same  person,  occupying  the  same  relation,  and 
taking  in  the  same  character,  two  equal  sums  from 
two  different  persons,  would  pay  in  the  one  case  more 
than  twice  the  tax  that  he  would  in  ithe  other." 

The  court  concluded  that  it  was  its  duty  to  avoid  a  con- 
struction of  the  statute  there  under  consideration  which 
would  lead  to  such  inequitable  results  and  adopt  another 
construction,  of  which  the  statute  admitted,  to  avoid  such 
injustice. 

Surely  the  statute  now  under  consideration,  not  only 
admits,  but  requires,  a  construction  that  would  avoid  such 
an  inequitable  result  as  would  follow  the  adoption  of  the 
theory  that  the  tax  is  laid  on  the  corporation,  or  its  fran- 
chise, or  its  facility  to  transact  business,  all  which,  re- 
maining constant,  would  yet  be  taxed  as  to  different  cor- 
porations in  dissimilar  amounts;  and  all  because,  tor 
determining  the  amount  of  the  tax  on  the  thing  taxed,  a  , 
measure  is  adopted  that  has  no  natural  relation  to  the  ob- 
ject of  the  tax;  no  more  relation  than  the  value  of  B's 
house,  which  was  not  to  be  taxed,  would  have  to  the 
value  of  A's  house,  which  was  to  be  taxed.  In  this  case 
of  Knoivlton  v.  Moore,  page  77,  the  court  says  further: 

"It  may  be  doubted  by  some,  aside  from  express 
constitutional  restrictions,  whether  the  taxation  by 
Congress  of  the  property  of  one  person,  accompanied 
with  an  arbitrary  provision  that  the  rate  of  tax  shall 
be  fixed  with  reference  to  the  sum  of  the  property 
of  another,  thus  bringing  about  the  profound  in- 
equality which  we  have  noticed,  would  not  transcend 
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the  limitations  arising  from  those  fundamental  con- 
ceptions of  free  governmenl  which  underlie  all  con- 
stitutional systems.  On  this  question,  however,  in 
any  of  its  aspects  we  do  not  even  intimate  an  opinion, 

as  no  occasion  for  doing  so  exists,  since,  as  we  under- 
stand the  law,  we  are  clearly  of  opinion  that  it  does 
not  sustain  the  construction  which  was  placed  on  it  by 
the  court  below." 

Neither  will  there  be  any  necessity  for  the  court  to  con- 
sider in  this  case  whether  the  entire  net  income  from  all 
sources  in  excess  of  $5,000  is  a  proper  measure  for  a  tax 
on  either  the  corporation,  or  its  franchise,  or  its  facility, 
because  the  statute  is  open,  as  we  shall  presently  see,  to 
another  construction,  more  natural,  which  leads  to  more 
equitable  results. 

In  other  words,  the  measure  of  the  tax  must  have  some 
natural,  legal,  appropriate  relation  to  the  thing  taxed, 
otherwise  there  may  result  inequality  and  injustice. 
This,  of  itself,  is  sufficient  reason  for  refusing  to  so  con- 
strue this  law  as  to  lay  the  tax  on  the  corporation,  or  its 
franchise,  or  its  facility;  the  result  of  which  would  of  ne- 
cessity be  the  grossest  inequality. 


5.  //'  the  law  be  construed  to  lay  the  tax  on  the  cor- 
poration, its  franchise,  or  its  facility  to  transact  business 
ire  can  not  possibly  hare  uniformity  of  operation. 

I  do  not  refer  to  that  geographical  uniformity  upon 
which  the  courts  have  commented  in  so  many  eases,  espec 
ially  in  the  case  of  Knowlton  v.  Moore,  hut  that  elemen- 
tarv,  fundamental,  uniformity  that  must  exist  to  secure 
thai  equality  and  justice  in  taxation,  which  is  not  only  a 
fundamental  principle  underlying  all  our  institutions,  but 
which  necessarily  flows  from  the  prohibition  of  the  Four- 
teenth  Amendment   against    the   States   denying  to   any 
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person  the  equal  protection  of  the  laws,  since,  by  implica- 
tion, the  Federal  Government  will  not  itself  deny  what  it 
prohibts  the  States  from  denying. 

At  page  159, 165  U.  S.,  Mr.  Justice  Brewer  said : 

"But  arbitrary  selection  can  never  be  justified  by 
calling  it  classification.  The  equal  protection  de- 
manded bv  the  Fourteenth  iVmendment  forbids  this. 
No  language  is  more  worthy  of  frequent  and  thought- 
ful consideration  than  these  words  of  Mr.  Justice 
Matthews,  speaking  for  this  court,  in  Yick  Wo  v. 
Hopkins,  118  U.  S.,  356,  369 :  '  When  we  consider  the 
nature  and  the  theory  of  our  institutions  of  govern- 
ment, the  principles  upon  which  they  are  supposed 
to  rest,  and  review  the  history  of  their  development, 
we  are  constrained  to  conclude  that  they  do  not  mean 
to  leave  room  for  the  play  and  action  of  purely  per- 
sonal and  arbitrary  power.'  The  first  official  action 
of  this  nation  declared  the  foundation  of  government 
in  these  words:  'We  hold  these  truths  to  be  self- 
evident,  that  all  men  are  created  equal,  that  they  are 
endowed  by  their  Creator  with  certain  unalienable 
rights,  that  among  these  are  life,  liberty  and  the  pur- 
suit of  happiness.'  While  such  declaration  of  prin- 
ciples may  not  have  the  force  of  organic  law,  or  be 
made  the  basis  of  judicial  decision  as  to  the  limits 
or  right  and  duty,  and  while  in  all  cases  reference 
must  be  had  to  the  organic  law  of  the  nation  for  such 
limits,  yet  the  latter  is  but  the  body  and  the  letter  of 
which  the  former  is  the  thought  and  the  spirit,  and  it 
is  always  safe  to  read  the  letter  of  the  Constitution  in 
the  spirit  of  the  Declaration  of  Independence.  No 
duty  rests  more  imperatively  upon  the  courts  than  the 
enforcement  of  those  constitutional  provisions  in- 
tended to  secure  that  equality  of  rights  which  is  the 
foundation  of  free  government." 


(i.     In  the  SoUcitor-GeneraVs  brief,  used  at  the  former 
argument,  It  is  contended  at  page  36,  in  harmony  with 


s. 


' / 


35 

the  viae  f'.r/inssid  hi/  the  President  in  his  message,  that 
the  tax  is  laid  on  the  privilege  or  facility  of  the  corpora- 
tion to  transact  business  in  corporate  form,  and  that  as  a 
consequence  it  is  not  laid  on  cither  the  corporation  as  such 
or  the  frtnicliisc  to  be  a  corporation. 
Reference  is  had  to  the  following: 

"(f)  Finally  and  conclusively,  franchises  can  not 
be  the  specific  subject  of  the  tax.  No  tax  is  imposed 
in  any  /cap  or  on  anything  unless  business  is  actu- 
ally done.  The  statute  lays  the  tax  in  terms  'with  re- 
spect to  the  carrying  on  or  doing  business,'  whether 
by  a  corporation  or  joint  stock  company  or  insur- 
ance partnership.  If  no  business  is  actually  done, 
there  is  therefore  no  tax,  notwithstanding  the  fact 
that  the  corporate  franchises  all  the  while  exist  and 
may  have  very  large  value.  If  franchises  were  the 
subject  of  tax,  they  would  of  course  fall  under  the 
tax  independently  of  the  actual  transaction  of  any 
business  in  the  exercise  of  the  franchises  and  inde- 
pendently of  there  being  any  income  from  business. 
This  ought  to  set  the  matter  at  rest." 

If  this  argument  be  conclusive,  as  we  think  it  is,  that  the 
tax  is  not  on  the  franchise  to  be  a  corporation,  it  must  be 
equally  conclusive,  and  we  think  it  is.  that  it  is  not 
either  the  corporation  as  such,  or  the  privilege  or 
facility  of  the  corporation  to  do  business  in  corporate 
form  and  name,  because  the  corporation  and  this  facility 
exist,  as  well  as  the  franchise,  without  any  liability  to  be 
taxed,  except  in  the  contingency  of  the  net  income  as  pro- 
vided in  the  statute. 

We  agree,  therefore,  with  the  Government  when  it  says 
"this  ought  to  set  the  matter  at  rest"  as  to  the  fad  thai 
the  tax  is  not  laid  on  the  franchise  to  be  a  corporation, 
and  insist  that  it  also  sets  at  rest,  i.  < ..  establishes  the  fact, 

that  it  is  not  on  either  tl >rporation  or  the  facility  of 

the  corporation  to  transact  business. 
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7.  If  the  law  be  construed  to  lay  the  tax  on  the  fran- 
chise to  be  a  corporation,  then  at  once  arises  the  question 
whether  'it  is  not  unconstitutional  because  of  an  infringe- 
ment upon  the  sovereign  right  of  the  State  to  grant  fran- 
chises to  be  corporations. 

In  127  U.  S.,  1,  Mr.  Justice  Bradley,  following  other  de- 
cisions of  this  court,  settled  it  for  all  time  that  no  State 
has  power  to  levy  a  tax  upon  the  franchises  of  any  corpo- 
ration created  by  the  United  States  Government.  "While 
it  may  be  said  that  the  converse  of  this  has  not  been  to  the 
same  degree  so  explicitly  held,  yet  it  remains  that  in  quite 
a  number  of  decisions  this  court  has  practically  applied  to 
Congress  this  same  rule  of  limitation,  at  least  so  far  as 
State  corporations  created  as  agencies  or  instrumentali- 
ties of  the  State  government  are  concerned.  This  court 
said,  in  157  U.  S.,  584 : 

"As  the  States  can  not  tax  the  powers,  the  opera- 
tions, or  the  property  of  the  United  States,  nor  the 
means  which  they  employ  to  carry  their  powers  into 
execution,  so  it  has  been  held  that  the  United  States 
have  no  power  under  the  Constitution  to  tax  either 
the  instrumentalities  or  the  properties  of  a  State." 

In  8  Wallace,  page  547,  this  court  said : 

"Is  it,  then  a  tax  on  a  franchise  granted  by  a  State, 
which  Congress,  upon  any  principle  exempting  the 
reserved  powers  of  the  States  from  impairment  by 
taxation,  must  be  held  to  have  no  authority  to  lay 
and  collect? 

"We  do  not  say  that  there  may  not  be  such  a  tax. 
it  may  be  admitted  that  the  reserved  rights  of  the 
States,  such  as  the  right  to  pass  laws,  to  give  effect  to 
laws  through  executive  action,  to  administer  justice 
through  the  courts,  and  to  en/ploy  all  necessary  agen- 
cies for  legitimate  purposes  of  State  government,  are 
not  proper  subjects  of  the  taxing  power  of  Congress. 
But  it  can  not  be  admitted  that  franchises  granted  by 
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a  State  are  necessarily  exempt  from  taxation;  for 
franchises  are  property,  often  very  valuable  and  pro- 
ductive property;  and  when  not  conferred  For  the  pur- 
pose of  giving  effect  to  some  reserved  power  of  State, 
seem  to  be  as  property  objects  of  taxation  as  any 
other  property." 

There  is  nothing  in  conflict  with  these  decisions  in  the 
case  of  South  Carolina  against  the  United  States,  199  U. 
S.,  437,  where  it  was  held  that  the  liquor  business,  when 
conducted  by  the  State  dispensary  system,  was  liable  to 
the  internal  revenue  tax  imposed  upon  the  liquor  business 
elsewhere,  because,  although  the  State  was  the  author  of 
the  system  and  responsible  for  its  conduct,  yet  the  State 
was  to  be  regarded  for  the  purposes  of  the  questions  be- 
fore the  court  as  having  engaged  in  "an  ordinary  private 
business,"  which  had  no  direct  relation  to  any  govern- 
mental function.  One  paragraph  of  the  syllabus  reads  as 
follows: 

"A  State  may  control  the  sale  of  liquor  by  the  dis- 
pensary system  adopted  in  South  Carolina,  but  when 
it  does  so  it  engages  in  an  ordinary  private  business 
which  is  not,  by  the  mere  fact  that  it  is  being  con- 
ducted by  a  State,  exempted  from  the  operation  of 
the  taxing  power  of  the  National  Government. 

"The  internal  revenue  tax  on  the  sale  of  liquor  is 
not  a  tax  on  property  or  profits  of  a  business,  but  a 
charge  on  the  business  irrespective  of  the  property 
used  therein,  or  the  profits  realized  therefrom. 

"The  exemption  of  State  agencies  and  instrumen- 
talities from  National  taxation  is  limited  to  those 
which  are  of  a  strictly  governmental  character  and 
does  not  extend  to  those  used  by  the  State  in  carrying 
on  an  ordinary  private  business." 

Public  Service  Corporations. 
Whatever  may  be  said  ae  to  the  power  of  Congress  to 
tax  corporations  created  by  the  States  for  the  purpose 
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of  carrying  on  "ordinary  private  business,"  it  must  be 
conceded  in  view  of  these  authorities  that  corporations 
and  their  franchises  created  by  the  states  to  act  as  agen- 
cies or  instrumentalities  of  state  governments  can  not  be 
made  the  subject  of  federal  taxation,  either  directly  or 
indirectly.  It  follows,  that  all  the  so-called  public  serv- 
ice corporations f  such  as  gas  companies,  electric  light 
companies,  traction  companies,  water  companies,  turn- 
pike companies,  ferry  companies,  etc.,  created  by  the 
states,  are  exempt  from  taxation  by  the  United  States, 
because  they  are  agencies  and  instrumentalities  of  their 
respective  states,  created  by  the  states  for  the  express 
purpose  of  discharging  public  duties  and  functions  that 
belong  to  the  states,  and  which,  except  for  the  employ- 
ment of  such  agencies,  the  states  themselves  would  have 
to  discharge  directly. 

Mr.  Justice  Davis,  in  the  Binghamton  Bridge  case,  re- 
ported in  3  Wallace,  speaking  of  the  character  of  these 
corporations  and  their  duties  said,  as  quoted  by  Mr.  Jus- 
tice Harlan,  in  115  U.  S.,  663 : 

'  The  purposes  to  be  attained  are  generally  beyond 
the  ability  of  individual  enterprise,  and  can  only  be 
accomplished  through  the  aid  of  associated  wealth. 
This  will  not  be  risked  unless  privileges  are  given 
and  securities  furnished  in  an  act  of  incorporation. 
The  wants  of  the  public  are  often  so  imperative  that 
a  duty  is  imposed  on  the  Government  to  provide  for 
them;  and,  as  experience  has  proved  that  a  State 
should  not  directly  attempt  to  do  this,  it  is  necessary 
to  confer  on  others  the  faculty  of  doing  what  the 
sovereign  power  is  unwilling  to  undertake.  The  legis- 
lature, therefore,  says  to  public-spirited  citizens: 
'If  you  will  embark,  with  your  time,  money,  and 
skill,  in  an  enterprise  which  will  accommodate  the 
public  necessities,  we  will  grant  to  you,  for  a  limited 
period,  or  in  perpetuity,  privileges  that  will  justify 
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the  expenditure  of  your  money,  and  the  employment 
of  your  time  and  skill.'     Such  a  grant  is  a  contract, 

with  mutual  considerations,  and  justice  and  good 
policy  alike  require  that  the  protection  of  the  law- 
should  be  assured  to  it." 

It  is  because'  they  are  public  agencies  or  instrumentali- 
ties of  their  respective  states  that  these  corporations  are 
invested  with  the  power  of  eminent  domain,  one  of  the 
highest  attributes  of  sovereignty,  and  an  attribute  of 
sovereignty  that  is  never  properly  allowed  to  corpora- 
tions engaged  simply  in  carrying  on  "an  ordinary 
private  business,"  but  which  is,  or  should  always 
be  reserved  to  and  conferred  upon  corporations  that 
are  created  to  discharge  some  public  duty  or  function  that 
rests  upon  the  state. 

It  is  <ds<>  because  they  are  public  agencies  or  instrumen- 
talities created  and  onployed  to  discharge  these  public 
duties  tltat  they  arc  restricted  by  contractual  provisions 
and  terms  ami  conditions  prescribed  by  statute,  and,  in 
proper  cases,  also  by  municipal  ordinances,  and  in  all 
cases  subjected  to  officitrf  supervision  and  terms  of  for- 
feiture. 

For  illustration,  a  traction  company,  organized  under 
the  laws  of  Ohio,  and  located  in  a  municipality  of  that 
state,  gets  its  franchise,  or  right,  or  power,  to  do  a  trac- 
tion business  in  accordance  with  the  laws  of  Ohio,  subject 
to  another  franchise  which  it  must  in  turn  receive,  before 
it  can  engage  in  business,  from  the  municipality  in  which 
it  proposes  to  operate. 

The  statutory  provisions  and  the  terms  and  conditions 
prescribed  in  the  ordinance  determine  not  only  what 
rights  and  privileges  they  shall  have,  but  what  kind  of 
rails  they  shall  lay,  what  kind  of  cars  they  shall  operate, 
how  much  service  shall  be  rendered,  at  what  rate  of  speed 
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their  cars  may  rim,  and  many  other  matters  of  similar 
detail ;  and,  in  addition,  they  determine  the  maximum 
fares  they  may  charge;  how  much  for  adults  and  how 
much  for  children;  how  much  for  this  distance,  and  how 
much  for  that,  and  what  transfers  shall  be  allowed  from 
one  line  to  another.  All  this  is  not  only  in  accordance 
with  the  statutory  and  municipal  law  of  the  subject,  but 
it  is  in  the  nature  of  a  contract  between  the  company  and 
the  municipal  corporation ;  and  the  company  before  it  can 
enter  upon  the  enjoyment  of  its  franchise  to  operate  un- 
der the  ordinance  must  accept  the  ordinance  and  obligate 
itself  to  conform  to  all  the  terms  and  conditions  so  pre- 
scribed; and  in  addition  to  this  obligation,  it  must  give 
a  bond,  generally  large  and  burdensome,  that  it  will 
faithfully  perform  all  its  undertakings;  and  in  addition, 
it  must  submit  to  the  risk  of  forfeiture  for  non-perform- 
ance of  its  obligations,  all  carefully  stipulated  in  the  ordi- 
nance giving  the  franchise  to  operate;  and  then,  on  top 
of  all  else,  in  order  to  secure  a  franchise  from  the  state 
to  be  a  corporation  it  must  pay  such  charges  as  the  state 
may  prescribe,  and  also  such  excise  tax  annually  as  the 
state  may  exact  as  an  equivalent  in  the  estimation  of  the 
Legislature  of  the  state  for  what  the  state  gives;  and 
then,  on  top  of  this  taxation  by  the  state,  the  company, 
to  secure  a  franchise  from  the  municipality  must  stipulate 
that  in  addition  to  the  taxes  that  are  regularly  imposed  on 
its  property,  real  estate  and  personalty  in  common  with 
other  property  of  like  character,  and  in  addition  to  what 
it  must  pay  to  the  state,  it  will  pay  to  the  city  heavy  li- 
cense or  excise  taxes,  based  on  the  amount  of  its  busi- 
ness, and  these  taxes,  according  to  common  knowledge, 
range  all  the  way  from  two  and  one-half  per  cent,  to  ten 
per  cent,  of  the  gross  earnings. 

All  this  is  contractual,  and  for  specific  terms  ranging 
from  twenty  years  to  perpetuity  and,  therefore,  obliga- 
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tions  thai  can  not  be  abandoned  or  surrendered  at  will 
and  without  loss  as  a  mere  righl  or  privilege  might  be 
abandoned  or  surrendered,  bul  obligations  of  the  gravest 
and  most  binding  character,  to  the  faithful  performance 
of  which  the  companies  will  be  held  at  the  expense,  if  need 
be,  of  their  entire  assets. 

All  these  facts  may  not  appear  in  detail  from  the  rec- 
ords now  before  the  court,  bul  as  was  said  by  Mr.  Justice 
Peckham,  in  Nicol  v.  Ames,  173  U.  S.,  517,  with  respect  to 
the  character  and  customs  of  the  exchanges,  there  under 
consideration,  "it  is  common  knowledge/'  and  what  is 
common  knowledge  may  be  used  at  least  for  argument  and 
illustration. 

It  is  also  common  knowledge  that  when  a  franchise  is 
granted  by  a  municipality  to  one  of  these  public  service 
corporations,  and  accepted  by  it,  all  these  details  that  have 
been  mentioned,  and  many  others  of  like  character  that 
have  not  been  mentioned,  are  taken  into  consideration, 
and  that  careful  calculations,  based  on  them,  are  made, 
with  a  view  to  determining  what  are' fair  terms  and  condi- 
tions to  be  prescribed,  having  due  regard  for  the  rights 
of  the  public  on  the  one  hand  and  the  rights  and  under- 
takings of  the  contracting  company  on  the  other. 

However  it  may  have  been  formerly,  the  day  has  gone 
by  when  the  people  act  recklessly  or  carelessly  with  re- 
spect to  such  franchises. 

There  is  now  everywhere  general  intelligence  with  re- 
spect to  all  such  subjects,  and  everywhere  will  be  found 
the  sharpest  competition  and  the  imposition  of  the  strict- 
est safe-guards  with  respect  to  public  interests,  so  that 
corporations  of  this  character  get  nothing  as  a  rule  with- 
out a  fair  equivalent. 

It  is  also  common  knowledge  thai  numerous  franchises 
are  granted  to  public  utility  companies  and  accepted  by 
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them  upon  terms  and  conditions  so  burdensome  that  there 
is  but  little  margin  for  profit,  and  in  many  cases  no  mar- 
gin at  all,  but  on  the  contrary  actual  losses  on  account  of 
which,  not  infrequently,  but  often  the  corporation  finds 
itself  in  time  unable  financially  to  perform  its  contract, 
while  others  may  go  on  for  years  without  making  a  dollar 
for  their  stockholders  before  they  succeed  in  building  up 
a  business  that  yields  any  profit  whatever. 

//,  therefore,  the  federal  government  can  impose  on 
such  a  corporation  an  additional  burden  by  taxing  its 
business  as  such,  or  by  taxing  its  franchise  to  be  a  cor- 
poration, or  by  taxing  its  facility  or  privilege  to  carry  on 
its  business,  then  the  power  to  destroy  these  state  instru- 
mentalities is  indeed  complete,  for  no  extravagant  or  bur- 
densome tax  will  be  necessary  to  eliminate  the  narrow 
margin  of  the  many  or  widen  to  a  deficit  that  can  not  be 
borne  the  losses  at  which  others  are  operated. 

In  the  light  of  such  facts  the  language  of  Mr.  Justice 
Davis  bears  repetition  that  "the  wants  of  the  public" 
with  respect  to  what  these  corporations  furnish,  "are 
often  so  imperative,  that  a  duty  is  imposed  on  the  govern- 
ment to  provide  for  them;  and,  as  experience  has  proved 
that  a  state  should  not  directly  attempt  to  do  this,  it  is 
necessary  to  confer  on  others  the  faculty  of  doing  what 
the  sovereign  power  is  unwilling  to  undertake. 
Such  a  grant  is  a  contract,  with  mutual  considerations, 
and  justice  and  good  policy  alike  require  that  the  pro- 
tection of  the  law  should  be  assured  to  it." 
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Second. 


Tiik  Tax  is  Not  Laid  on  (TV)  the  Business  of  the  Cor- 
poration AS  SUC 1 1 . 
Because: 

1.  Taking  any  particular  case  for  illustration:  If  it 
were  a  tax  on  the  business,  as  such,  then  it  would  apply 
to  that  business  no  matter  by  whom  or  how  conducted, 
since  no  reason  is  given  in  the  statute,  or  is  apparent 
otherwise,  why  a  particular  kind  of  business  should  not 
be  tared  when  conducted  by  a  co-partnership  or  an  indi- 
vidual that  is  taxed  when  conducted  by  a  corporation. 

If  so  Laid  it  must  be  because  of  a  classification  based  on 
something  in  the  nature  of  a  particular  business  on  ac- 
count of  which  it  should  be  so  classified,  as  compared  with 
other  kinds  of  business,  not  included  in  the  class.  That 
same  inherent  quality  will  be  presumed,  in  the  absence  of 
proof,  to  attach  to  that  same  business  wherever  it  may  be 
found,  without  regard  to  the  party  who  conducts  it;  that 
Ls  to  say,  if  there  be  any  reason  why  the  dry  goods  busi- 
ness should  be  subjected  to  an  excise  tax,  there  is  no  rea- 
son, in  the  absence  of  proof  to  the  contrary,  why  that 
business  should  not  be  subjected  to  such  tax  when  it  is 
conducted  by  a  co-partnership,  or  an  individual,  as  well 
as  when  conduced  by  a  corporation.  To  say  thai  Mich  a 
business  shall  be  taxed,  as  an  occupation,  when  found  in 
the  hands  of  a  corporation,  and  that  it  shall  go  exempt 
from  taxation  when  found  next  door  in  the  hands  of  a  co- 
partnership, or  an  individual,  is  purely  arbitrary  and 
manifestly  unreasonable  and  unjust.  It  is  almost  as  in- 
defensible as  it  would  be  to  lay  a  tax  "on  all  red  headed 
men."  There  has  never  before  been  a  classification  of  this 
character  attempted.     Always  heretofore  when  the  Con- 
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gress  has  undertaken  to  tax  a  business,  as  an  occupation,  it 
has  classified  it,  and  has  laid  the  tax  on  that  business 
wherever  found  no  matter  by  whom  conducted.  Such 
was  the  law  under  consideration  in  the  Spreckles 
case.  The  business  of  refining  sugar  and  the  business 
of  refining  oil  were  taxed  as  occupations  wherever 
found  and  by  whomsoever  carried  on.  The  language  of 
that  statute  was  such  as  to  impose  the  tax  on  ' '  every  per- 
son, firm,  corporation  or  company  carrying  on  or  doing 
the  business  of  refining  sugar,"  etc. 

2.  Furthermore  the  tax  is  to  be  laid  not  only  when 
the  business  is  conducted  by  a  corporation,  but  also  when 
it  is  conducted  by  a  joint  stock  company  or  an  association 
having  a  capital  represented  by  shares. 

Looking  only  at  the  face  of  the  statute,  it  will  be  in- 
ferred from  this  provision  that  joint  stock  companies  and 
associations  having  capital  represented  by  shares,  are 
organizations  differing  in  some  manner  from  corpora- 
tions. There  are  different  provisions  in  the  different 
States.  In  Ohio  we  have  no  statutory  authority  for  joint 
stock  companies  having  shares,  but  we  have  a  statutory 
provision  for  business  associations  in  the  nature  of 
limited  partnerships.  Section  3161a  of  the  Revised 
Statutes  of  Ohio  (now  Section  8059,  General  Code)  pro- 
vides for  such  organizations.  It  will  be  found  upon  ex- 
amination of  this  statute,  that  the  members,  on  condition 
of  compliance  with  certain  requirements,  have  restricted 
liabilities.  These  restrictions  upon  liability  constitute 
the  advantages  of  such  an  association  as  compared  with 
ordinary  co-partnerships.  The  respective  interests  of  the 
co-partners  in  the  capital  may  be  represented  on  the 
books  of  the  company  by  proper  credits  and  debits  and 
it  is  not  required  by  the  statute  that  they  shall  be  repre- 
sented by  shares.     There  is  nothing,  however,  in  the  laws 
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of  Ohio,  prohibiting  the  issuing  of  shares  to  the  different 
members  of  such  limited  partnerships,  showing  their  re- 
spective interests;  and  it  may  be  that  in  some  instances 
this  is  done,  though  not  required.  However  that  may 
be,  these  limited  partnerships  provided  for  under  this 
Ohio  statute  are  not  required  to  pay  a  tax  on  the  busi- 
ness in  which  they  may  be  engaged  under  this  corpora- 
tion tax  law,  although  they  may  have  every  requisite  to 
tix  such  liability  upon  them  except  the  mere  issuing  of 
shares  to  their  respective  members;  so  that  we  have  not 
only  a  case  of  exempting  a  business,  under  this  law,  not 
conducted  by  a  corporation,  and  taxing  it  when  it  is  con- 
ducted by  a  corporation,  but  also  the  further  case  of  tax- 
ing a  business  with  shares  or  exempting  it  if  conducted 
without  shares  by  a  limited  partnership.  This  is  dwelt 
upon  to  show  the  narrowness  and  the  arbitrary  and  un- 
reasonable character  of  a  classification,  that  rests  on  so 
simple  a  difference  in  the  manner  in  which  the  business 
may  be  conducted  as  book  accounts,  of  debits  and  credits, 
and  the  issuing  of  shares,  to  show  the  respective  inter- 
ests of  the  respective  members;  a  factor  or  circumstance 
that  can  not  by  any  possibility  affect  the  inherent  quality 
or  character  of  the  business  conducted. 

The  distinctions  between  corporations  and  joint  stock 
associations  in  the  State  of  New  York  have  been  defined 
in  a  number  of  cases. 

In  Francis  v.  Taylor,  31  Misc.,  Supreme  Court,  Special 
Term,  1900,  Justice  Beekman  said: 

"The  answer  to  this  is  that  associations  such  as 
this  are  not  corporations.  The  latesi  review  of  the 
subje.-t  by  the  Court  of  Appeals  is  found  in  People, 
,  c  rel  Winchester,  v.  Coleman,  133  X.  V..  279,  where 
Judge  Finch,  after  an  elaborate  discussion  of  the 
question,  states  the  difference  between  a  joinl  stock 
association  and  a  corporation  in  the  following  words 
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(p.  287):  'The  one  derives  its  existence  from  the 
contract  of  individuals  and  the  other  from  the  sover- 
eignty of  the  State.  The  two  are  alike  but  not  the 
same.  More  or  less  they  crowd  upon  and  overlap 
each  other,  but  without  losing  their  identity;  and  so, 
while  we  cannot  say  that  the  joint  stock  company  is 
a  corporation,  we  can  say,  as  we  did  say  in  Van  Aer- 
nam  v.  Bleistein,  102  N.  Y.,  360,  that  a  Joint  stock 
company  is  a  partnership  with  some  of  the  powers  of 
a  corporation.  Beyond  that  we  do  not  think  it  is  our 
duty  to  go.'  See  also  same  case,  Gen.  Term,  Su- 
preme Court,  37  N.  Y.  St.  Repr.,  120;  also  Special 
Term,  Supreme  Court,  24  id.,  970.  The  Joint  Stock 
Association  Law  (chap.  235,  Laws  of  1894)  also 
clearly  shows  this.  The  association  is  the  creature 
of  contract,  and  not  of  the  State,  and  whatever  the 
contract  contains  which  is  not  of  itself  unlawful  con- 
stitutes a  part  of  the  law  of  its  being.  Section  5  of 
the  above  mentioned  law  declares  that  'A  joint  stock 
association  .shall  not  be  dissolved  except  in  pursuance 
of  its  articles  of  association,  or  by  consent  of  all  its 
stockholders,  or  by  judgment  of  a  court  for  fraud  in 
its  management,  or  for  good  cause  shown.'  The 
right,  then,  of  the  associates  to  contract  with  respect 
to  the  dissolution  of  their  organization  is  indubita- 
ble." (180.) 

"In  Bray  v.  Fanvell,  81  N.  Y.,  600,  Judge  Earl 
stated :  I  have  thus  called  attention  to  the  main  feat- 
ures of  the  articles  so  far  as  important  for  the  pres- 
ent purpose  (606).  *  The  articles  of  associa- 
tion of  an  unincorporated  joint  stock  company  bear 
the  same  relation  to  it  that  the  charter  bears  to  an 
incorporated  company.  They  regulate  the  duties  of 
the  officers  and  the  duties  and  obligations  of  the  mem- 
ibers  of  such  a  company  among  themselves;  they 
specify  the  capital,  limit  the  duration  and  define  the 
business  of  the  company."  (608.) 

In  the  language  of  Mr.  Justice  White  in  Knowlton  v. 
Moore  it  may  be  doubted  if  such  a  narrow,  unreasonable, 
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indefinite  and  capricious  basis  for  classification  as  these 
differences  afford  "would  not  transcend  the  limitations 
arising  from  the  fundamental  conceptions  of  free  govern- 
ment which  underlie  all  constitutional  systems." 

In  the  American  Sugar  Refining  Company  v.  Louisiana, 
171)  U.  S.,  page  92,  Mr.  Justice  Brown,  speaking  of  the 
policy  of  the  government  to  classify  for  the  purposes  of 
taxation,  said  of  the  classification  there  under  considera- 
tion: 

"Of  course,  if  such  discrimination  were  purely  ar- 
bitrary, oppressive  or  capricious,  and  made  to  de- 
pend npon  differences  of  color,  race,  nativity,  reli- 
gious opinions,  political  affiliations  or  other  consid- 
erations having  no  possible  connection  with  the  du- 
ties of  citizens  as  taxpayers,  such  exemption  would 
be  pure  favoritism,  and  a  denial  of  the  equal  protec- 
tion of  the  laws  to  the  less  favored  classes." 

In  Billings  v.  Illinois,  188  U.  S.,  speaking  of  the  classi- 
fication made  by  an  Illinois  statute  there  under  consider- 
ation, Mr.  Justice  McKenna  said  at  page  102: 

"Classification  is  essentially  the  same  in  law  as 
it  is  in  other  departments  of  knowledge  or  practice. 
It  is  the  grouping  of  things  in  speculation  or  prac- 
tice, because  they  'agree  with  one  another  in  certain 
particulars  and  differ  from  other  things  in  those 
same  particulars.'  Things  may  have  very  diverse 
qualities,  and  yet  be  united  in  a  class.  They  may 
have  very  similar  qualities,  and  yet  be  casl  in  differ- 
erent  classes.  Cattle  and  horses  may  be  considered 
in  a  class  for  some  purposes.  Their  differences  are 
certainly  pronounced.  Sail  and  sugar  may  be  as- 
sociated  in  a  grocer's  stock  for  a  grocer's  purposes. 
To  confound  them  in  use  would  be  very  disappoint- 
ing. Unman  beings  are  essentially  alike,  yel  some 
individual-  may  have  attributes  or  relations  not  pos- 
sessed by  others,  which  may  constitute  them  a  class. 
But  their  classification — indeed,  all   classification — 
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must  primarily  depend  upon  purpose — the  problem 
presented.  Science  will  have  one  purpose,  business 
another  and  legislation  still  another.  The  latter,  of 
course,  on  account  of  the  restraints  upon  the  legis- 
lature, may  not  be  legal — may  not  be  within  the 
power  of  the  legislature.  To  dispute  that  power, 
however,  is  not  the  same  thing  as  to  dispute  a  classi- 
fication, and  yet  that  there  may  be  dependence — 
more  freedom  of  classification  in  some  instances — 
has  been  indicated  by  the  cases.  A  State  can  not 
regulate  interestate  commerce,  however  accurate  its 
classification  of  objects  may  be.  On  the  other  hand, 
the  taxing  power  of  a  State  is  one  of  its  most  exten- 
sive powers.  It  can  not  be  exercised  upon  persons 
grouped  according  to  their  complexions.  It  can  be 
exercised  if  they  are  grouped  according  to  their  oc- 
cupations. 

"The  inherent  and  fundamental  nature  and  char- 
acter of  a  tax  is  that  of  a  contribution  to  the  support 
of  the  government,  levied  upon  the  principle  of  equal 
and  uniform  apportionment  among  the  persons 
taxed,  and  any  other  exaction  does  not  come  within 
the  legal  definition  of  a  tax. 

"This  inherent  limitation  upon  the  taxing  power 
forbids  the  imposition  of  taxes  which  are  unequal  in 
their  operation  upon  similar  kinds  of  property,  and 
necessarily  strikes  down  the  gross  and  arbitrary  dis- 
tinctions in  the  income  law  as  passed  by  Congress. 
The  law,  as  we  have  seen,  distinguishes  in  the  tax- 
ation between  corporations  by  exempting  the  prop- 
erty of  some  of  them  from  taxation  and  levying  the 
tax  on  the  property  of  others  when  the  corporations 
do  not  material}})  differ  from  one  another  in  the 
character  of  their  business  in  the  protection  required 
by  the  government.  Trifling  differences  in  their 
modes  of  business,  but  not  in  their  results,  are  made 
the  ground  and  occasion  of  the  greatest  possible  dif- 
ferences in  the  amount  of  taxes  levied  upon  their  in- 
come, showing  that  the  action  of  the  legislative  pow- 
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er  upon  them  has  been  arbitrary  and  capricious  and 
sometimes  merely  fanciful." 

In  the  case  of  Gulf,  Colorado  &  Santa  Fe  Railway  v. 
Ellis,  1(5.")  IT.  S.,  page  155  et  seq.,  Mr.  Justice  Brewer, 
speaking  for  this  court  said : 

"But  it  is  said  that  it  is  not  within  the  scope  of  the 
Fourteenth  Amendment  to  withhold  from  States  the 
power  of  classification,  and  that  if  the  law  deals  alike 
with  all  of  a  certain  class  it  is  not  obnoxious  to  the 
charge  of  a  denial  of  equal  protection.  While,  as  a 
general  proposition,  this  is  undeniably  true,  Hayes  v. 
Missouri,  120  U.  S.,  68;  Roil  road  Company  v.  Mackey, 
1  27  U.  S..  205 ;  Walston  v.  Nevin,  128  U.  S.,  578 ;  Bell's 
Gap  Railroad  v.  Pennsylvania,  134  U.  S.,  232;  Pacific 
Express  Co.  v.  Seibert,  142  U.  S.,  339;  Giozza  v.  Tier- 
nan,  148  U.  S.,  (557;  Columbia  Southern  Railway  v. 
Wright,  151  U.  S.,  470;  Marchant  v.  Pennsylvania 
Railroad,  153  U.  S.,  380;  St.  Louis  &  San  Francisco 
Railway  v.  Mathews,  165  U.  S.,  1 ;  yet  it  is  equally  true 
that  such  classitication  can  not  be  made  arbitrarily. 
The  State  may  not  say  that  all  white  men  shall  be 
subjected  to  the  payment  of  the  attorney's  fees  of 
parties  successfully  suing  them  and  all  black  men  not. 
Itmavnot  say  that  all  men  beyond  a  certain  age  shall 
be  alone  thus  subjected,  or  all  men  possessed  of  a  cer- 
tain wealth.  These  are  distinct  ions  which  do  not  fur- 
nish ami  proper  basis  for  the  attempted  classification. 
That  must  always  rest  upon  some  difference  which 
bears  a  reasonable  and  just  relation  to  the  act  in  re- 
spect to  which  the  classification  is  proposed,  and  can 
never  be  made  arbitrarily  and  without  any  such  basi<. 

"As  well  said  by  Black.  J.,  in  State  v.  Loomis,  1 L5 
Missouri.  307,  .".14,  in  which  a  statute  making  it  a  mis- 
demeanor for  any  corporation  engaged  in  manufac- 
turing or  mining  to  issue  in  payment  of  the  wages 
of  its  employes  any  order,  check,  etc.  payable  other- 
wise than  in  lawful  money  of  the  United  States,  un- 
less negotiable  and  redeemable  at  its  face  value  in 
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cash  or  in  goods  and  supplies  at  the  option  of  the 
holder  at  the  store  or  other  place  of  business  of  the 
corporation,  was  held  class  legislation  and  void: 
'Classification  for  legislative  purposes  must  have 
some  reasonable  basis  upon  which  to  stand.  It  must 
be  evident  that  differences  which  would  serve  for  a 
classification  for  some  purposes  furnish  no  reason 
whatever  for  a  classification  for  legislative  purposes. 
The  differences  which  will  support  class  legislation 
must  be  such  as  in  the  nature  of  things  furnish  a  rea- 
sonable basis  for  separate  laws  and  regulations. 
Thus  the  Legislature  may  fix  the  age  at  which  persons 
shall  be  deemed  competent  to  contract  for  themselves, 
but  no  one  will  claim  that  competency  to  contract  can 
be  made  to  depend  upon  stature  or  color  of  the  hair. 
Such  a  classification  for  such  a  purpose  would  be  ar- 
bitrary and  a  piece  of  legislative  despotism,  and 
therefore  not  the  law  of  the  land.'  " 

3.  The  law  here  under  consideration  is  the  very  op- 
posite of  the  laic  under  consideration  in  the  Spreckles 
case. 

There  the  corporation  was  required  to  pay  the  tax  with 
respect  to  the  business  it  was  carrying  on.  Here  the  cor- 
poration is  required  to  pay  the  tax  without  respect  to  the 
business  it  is  carrying  on.  There  the  corporation  was 
liable  to  the  tax  because  it  was  conducting  the  business  of 
refining  sugar,  which,  together  with  the  business  of  refin- 
ing oil,  had  been  put  into  a  class,  for  purposes  of  taxation, 
because  of  the  inherent  nature  and  qualities  of  the  two 
kinds  of  business.  That  law  provided  that  every  corpora- 
tion, co-partnership,  or  person  engaged  in  either  business 
should  be  subject  to  the  tax.  The  court  did  not  hold  that 
the  corporation  was  liable  to  pay  a  tax,  because  it 
was  a  corporation,  or  because  of  its  facilities  or  privileges 
as  a  corporation,  but  only  that  it  was  required  to  pay 
the  tax  because  it  was  conducting  a  business  that  was 
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taxed.  Eere  the  character  of  the  business  has  nothing 
whatever  to  do  with  the  liabilty  of  the  corporation  to  pay 
the  tax.  The  corporation  is  Liable  to  pay  the  tax  no  mat- 
ter what  kind  of  a  business  it  may  be  carrying  on,  pro- 
vided it  has  a  net  income  from  all  sources  of  more  than 

*:».ooo. 

This  construction  is  in  accord  with  paragraph  1  of  the 
official  regulations  with  respect  to  the  collection  of  this 
tax  promulgated  by  the  Secretary  of  the  Treasury,  De- 
cember 3,  1909,  which  reads  as  follows: 

"The  attention  of  collectors  and  others  is  specifi- 
cally called  to  the  fad  thai  the  tax  imposed  by  this 
section  of  the  law  applies  to  all  corporations,  joint 
stock  companies,  associations,  or  insurance  com- 
panies described  (except  those  specifically  ex- 
empted), without  reference  to  the  kind  of  business 
carried  on,  and  that  the  tax  is  to  be  computed  upon 
the  net  income  of  such  corporation  which 

shall  be  calculated  by  subtracting  from  the  gross  in- 
come received  from  all  sources  during  the  year  cer- 
tain deductions  specifically  set  forth  in  the  statute." 

If  the  corporation  in  the  Spreckles  case  had  not  been 
carrying  on  a  business  mentioned  in  the  statute  as  subject 
to  the  tax.  it  would  not  have  been  taxed;  that  is  to  say. 
the  fact  that  it  was  a  corporation  and  as  such  enjoyed  the 
privileges  and  facilities  of  a  corporation  had  nothing 
whatever  to  do  with  its  liability  to  pay  the  tax.  That  arose 
9olely  from  the  fact  that  the  business  it  was  conducting  lie 
longed  to  a  da><  upon  which  Congress  saw  fit  to  impose 
the  tax  without  regard  to  whether  it  was  conducted  in  one 
way  or  another,  by  a  corporation,  a.  partnership  or  an  in- 
dividual.  If  the  corporation  involved  in  the  Spreckles 
ease  he  still  in  existence  it  is  required  to  pay  the  tax  un- 
der consideration,  not  because  it  i>  engaged  in  the  busi- 
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ness  of  refining  sugar,  but  because  it  is  a  corporation  that 
has  a  net  income  in  excess  of  $5,000. 

The  character  of  its  business  cuts  no  figure.  The  es- 
sential requisites  to  liability  are,  (1)  that  it  is  a  corpora- 
tion; (2)  that  is  is  carrying  on  a  business;  and,  (3)  that 
it  has  an  income  in  excess  of  $5,000 ;  and  this  third  requi- 
site, that  it  has  a  net  income  from  all  sources  in  excess  of 
$5,000,  is  the  one  absolute  requisite  without  which  there  is 
no  tax  under  any  circumstances. 

Third. 

The  Tax  is  Laid  on  the  Entire  Net  Income  From  All 
Sources  in  Excess  of  $5,000. 

1.  The  framers  of  this  law  did  not  intend  to  lay  the 
tax  on  the  entire  net  income  of  the  corporation  from  all 
sources  in  excess  of  $5,000,  for  they  were  familiar  with 
the  decision  of  this  Court  in  the  Income  Tax  case,  158  U. 
S.,  page  643,  and  therefore  knew  that  a  tax  that  was  laid 
on  the  entire  net  income  from  all  sources  would  be  in 
many  cases  a  tax  on  an  income  in  part  made  up  of  rentals 
from  real  estate  and  returns  from  specific  investments 
in  personal  property,  and,  therefore,  a  direct  tax  that 
would  be  invalid  without  apportionment.  They  under- 
took to  employ  language  that  would  prevent  such  a  con- 
struction of  the  statute.  It  was  for  this  reason  they  said, 
following  the  language  of  the  statute  under  consideration 
in  the  Spreckles  case,  that  the  tax  should  be  "a  special 
excise  tax"  and  that  the  corporation,  etc.,  should  be  "sub- 
ject to  pay  *  with  respect  to  the  carrying  on  or 
doing  business,"  etc. 

1.  Mere  words  and  names  will  not  be  allowed  to 
change  the  legal  effect  of  a  plain  statutory  provision,  or 
alter  the  familiar  rules  of  construction.  157  U.  S.,  580; 
210  U.  S.,  217. 
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When,  therefore,  the  statute  was  so  drawn  as  to  pro- 
vide that  a  corporation  fully  organized  might  exist  with- 
out liability  to  the  tax;  that  it  mighl  have  a  franchise  to 
be  a  corporation,  and  have  the  right  and  privilege  of  en- 
gaging in  business  in  corporate  name  and  form,  without 
liability  to  the  tax;  that  it  might  have  a  franchise  as 
from  a  municipal  corporation,  authorizing  and  governing- 
its  operation,  and  measuring  its  rights  and  privileges  as 
a  corporation,  without  liability  to  the  tax,  and  that  it 
might  be  engaged  in  carrying  on  any  kind  of  business 
without  being  liable  to  any  tax;  that,  in  short,  it  might  be 
and  possess  any  and  all  these  things  without  liability  to 
any  tax.  and  then  should  become  liable  to  pay  the  tax  only 
when  it  acquired  and  enjoyed  something  in  addition  to 
all  these,  to-wit:  a  net  income  from  all  sources  in  excess 
of  five  thousand  dollars,  it  was  made  as  clear  as  though 
expressed  in  so  many  words  that  what  the  statute  does, 
waiving  for  the  moment  the  question  of  its  validity,  is  to 
provide  a  tax  on  the  net  income,  from  all  sources,  in  ex- 
cess of  five  thousand  dollars,  of  all  corporations,  com- 
panies and  associations  within  the  terms  of  the  statute; 
in  other  words  "<7  corporation  income  tax,"  as  it  is  popu- 
larly called,  nothing  more,  nothing  less.  There  can  not  be 
any  confusion  of  language,  or  juggling  with  words  where- 
by this  plain  fact  can  be  escaped. 

.'1  If  the  tax  be  laid  on  the  net  income  from  all  sources, 
then,  ;i-  the  records  before  the  Court  abundantly  show, 
the  tax  is  laid  in  many  cases  on  rentals  from  real  estate. 
and  from  returns  on  investments  in  personal  property, 
such  as  stocks,  bonds,  etc.,  and  is,  in  consequence,  under 
the  income  tax  decision  in  158  U.  S.,  643,  not  only  a  di- 
rect tax  and  unconstitutional,  for  want  of  apportionment, 
but  there  is  no  basis  for  mi  application  of  the  doctrine  of 
separability,  therefore  the  whole  law  must  fail. 
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The  rule  as  to  separability  was  stated  in  the  following 
language  by  Mr.  Justice  Matthews  in  Poindexter  v.  Green- 
how,  114  U.  S.,  270-304,  quoted  with  approval  by  Mr.  Chief 
Justice  Fuller  in  158  U.  S.,  page  636 : 

"It  is  undoubtedly  true  that  there  may  be  cases 
where  one  part  of  a  statute  may  be  endorsed  as  con- 
stitutional, and  another  be  declared  inoperative  and 
void  because  unconstitutional ;  but  these  are  cases 
where  the  parts  are  so  distinctly  separable  that  each 
can  stand  alone,  and  where  the  court  is  able  to  see, 
and  to  declare  that  the  intention  of  the  Legislature 
was  that  the  part  pronounced  valid  should  be  enforce- 
able, even  though  the  other  part  snould  fail.  To  hold 
otherwise  would  be  to  substitute  for  the  law  intended 
by  the  Legislature  one  they  may  never  have  been 
willing  by  itself  to  enact." 

4.  The  Government  undertook  to  meet  this  point  at 
the  former  argument  by  saying  at  pages  42  and  43,  et  seq., 
of  its  brief : 

4 '  Indeed,  as  to  both  capital  and  surplus,  a  corpora- 
tion (formed,  for  profit,  and  therefore  for  the  conduct 
of  a  business  described  in  its  charter)  has  no  right 
to  hold  any  property  except  for  the  purposes  of  the 
business,  and  therefore  as  business  assets.  It  can 
not  legally  be  a  mere  proprietor  of  property  uncon- 
nected with  the  business.  An  attempt  by  the  cor- 
poration to  hold  extrinsic  property  would  be  an  abuse 
of  its  charter,  and  expose  it  to  forfeiture  of  that  char- 
ter. No  corporation  can  claim  that  it  holds  prop- 
erty in  any  other  way  than  as  business  assets  when 
it  has  no  right  so  to  hold  property.  It  is  legally 
estopped  from  questioning  the  business  character  of 
its  assets." 

This  contention  is  untenable  in  view  not  only  of  the 
authorities,  but  also  of  the  express  language  of  the  stat- 
ute here  under  consideration. 
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Thai  a  corporation  is  not  estopped  to  have  such  invest- 
ments and  to  separate  the  income  from  its  business  from 
its  income  from  such  investments,  and  to  have  its  income 
from  such  investments  exempt  from  direct  taxation  with- 
out apportionment,  was  recognized  and  held  in  the 
Spreckels  case,  192  U.  S.,  397,  where  it  was  said  in  tin' 
fifth  paragraph  of  the  syllabus: 

"In  estimating  the  gross  annual  receipts  of  the 
company  for  purposes  of  that  tax,  receipts  derived 

from  the  use  of  wharves  used  by  it  in  connection  with 
its  business  should  be  included,  but  the  receipts  by 
way  of  interest  received  on  its  bank  deposits  or  divi- 
dends from  stock  held  by  it  in  other  companies  should 
be  excluded. ' ' 

To  the  same  general  effect  was  the  decision  of  this 
court  in  the  case  of  Pollock  v.  Farmers  Loan  &  Trust 
Company,  158  U.  S.,  643 ;  but  it  is  unnecessary  to  resort  to 
any  decision  to  learn  that  it  was  the  intention  of  this  stat- 
ute to  make  a  distinction  between  the  income  of  the  cor- 
poration from  its  business  and  that  portion  of  its  net 
income  from  other  sources  on  account  of  investments  in 
real  estate  or  personal  property.  This  appears  from  the 
provision  with  respect  to  foreign  corporations.  The 
language  of  the  statute  as  to  the  taxing  of  foreign  cor- 
porations is  as  follows: 

<<#  *  *.  or  jf  organized  under  the  laws  of  any  for- 
eign country,  upon  the  amount  of  net  income  over  and 
above  five  thousand  dollars  received  by  it  from  busi- 
ness transacted  and  capital  invested  within  the 
United  States  and  its  Territories,  Alaska,  and  the 
District  of  Columbia  during  such  year,  exclusive  of 
amounts  so  received  by  it  as  dividends  upon  stock  of 
other  corporations,  joint  stock  companies  or  as- 
sociations, or  insurance  companies,  subject  to  the 
tax  hereby  imposed." 
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That  is  to  say,  in  laying  the  tax  upon  foreign  corpora- 
tions the  statute  here  under  consideration  recognizes 
two  sources  of  revenue,  one  from  the  business  conducted 
by  the  foreign  corporation,  and  the  other  arising  from  its 
capital  invested,  etc. 

Fourth. 

The  Sixth  Paragraph  of  this  Law  is  Invalid  Because  in 
Conflict  with  the  Fourth  Amendment. 

This  paragraph  reads  as  follows: 

"Sixth.  When  the  assessment  shall  be  made,  as 
provided  in  this  section,  the  returns,  together  with 
any  corrections  thereof  which  may  have  been  made 
by  the  Commissioner,  shall  be  fded  in  the  office  of  the 
Commissioner  of  Interned  Revenue  and  shall  consti- 
tute public  records  and  be  open  to  inspection  as  such." 

It  will  be  observed  that  this  provision  completely  nulli- 
fies the  seventh  paragraph,  which  reads  as  follows : 

"  Seventh.  It  shall  be  unlawful  for  any  collector, 
deputy  collector,  agent,  clerk,  or  other  officer  or  em- 
ploye of  the  United  States  to  divulge  or  make  known 
in  any  manner  whatever  not  provided  by  law  to  any 
person  any  information  obtained  by  him  in  the 
discharge  of  his  official  duty,  or  to  divulge  or  make 
known  in  any  manner  not  provided  by  law  any  docu- 
ment received,  evidence  taken,  or  report  made  under 
this  section  except  upon  special  direction  of  the  Presi- 
dent ;  and  any  offense  against  the  foregoing  provision 
shall  be  a  misdemeanor  and  be  punished  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  both,  at  the  discretion  of 
the  court." 

The  requirement  of  this  sixth  paragraph  is  in  plain  vio- 
lation of  the  Fourth  Amendment  to  the  Constitution,  for 
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while  the  provision-  of  that  amendmenl  doubtless  had  re- 
lation primarily  to  searches  and  seizure-  with  a  view  to 
criminal  prosecutions,  there  is  no  such  restriction  ex- 
pressed in  the  amendmenl  and  it  is  contrary  to  reason 
to  suppose  that  the  private  papers,  books,  and  trade 
secrets  of  any  person,  individual,  or  corporation  en- 
gaged in  business  may  without  any  justifying  pur- 
pose, be  exacted  in  such  form  as  the  returns  required 
by  this  act  contemplate,  and  be  then  placed  on 
file  in  a  public  office  subject  to  inspection  by  the  pub- 
lic without  any  restriction  whatever,  thereby  including 
among  those  who  may  call  for  these  returns  and  inspect 
them  the  competitors  in  business  of  the  parties  making 
the  returns.  These  returns  call  for  not  only  the  general 
features  of  the  corporation's  organization,  but  for  the  de- 
tails of  its  business — the  amount  of  its  indebtedness, 
whether  it  is  bonded  or  of  some  other  character,  and  how 
much  of  each ;  the  gross  amount  of  its  income ;  how  much 
stock  it  holds  in  other  companies,  if  any,  and  what  divi- 
dends it  has  received  thereon;  the  total  amount  of  all  its 
ordinary  and  necessary  expenses  in  carrying  on  the  busi- 
ness, stating  separately  all  such  items  as  rentals  or  fran- 
chise payments;  the  total  amount  of  its  losses  sustained; 
how  much  it  has  charged  off  for  depreciation  of  property; 
the  amount  of  interest  it  has  paid  and  whether  on  bonded 
or  other  indebtedness,  stating  items  of  this  character 
separately;  the  amount  paid  out  for  taxes,  and  then  all 
necessary  details  by  which  it  reaches  an  ascertainment 
of  its  net  income  from  all  sources.  In  other  words,  it 
must  set  forth  in  detail  all  those  facts  pertaining  to  its  or- 
ganization and  its  general  financial  situation,  throwing 
light  on  the  question  whether  it  has  been  successful  or 
unsuccessful  in  business,  stating  its  profits  and  stating 
its  losses.     In  addition  to  all  this,  the  Commissioner  of 
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Internal  ":  -  empowered,  if  he  doubt  the  accora 

of  the  return  that  has  -any  books 

and  s         ring  upon  the  matters  required  :  in- 

cluded in  the  return  of  such  corporation,  etc..  and  to  : 
quire  thr  fctendanw  any  officer  or  employe  of  such 
corporation,  etc..  and  to  take  his  testimony  with  re: 
encr  :  the  matter  required  by  law  to  be  included  in  such 
return,  etc..  and  may  also  invoke  the  aid  of  any  court  of 
the  Unit*  States  having  jurisdiction,  e:  .  tc  require  the 
.: tendance  of  such  employee  r  officers  and  the  produc- 
I  a  of  such  books  and  par  ers,"  and  all  these  returns  and 
other  proceedings  i  sut  je  :  to  a  penalty,  as  provided  by 
the  eighth  paragraph  of  the  law.  of  not  less  than  $1,000 
and  not  exceeding  SI  . 

The  question,  TThat  constitutes  an  unreasonable  search 

and  seizure  in  violation  of  the  Fourth  Amendment,  has  re- 

r  I  very  careful  consideration  in  the  case  of  Boyd  v. 

ted  States,  116  U.  S.:    L6,  and  in  the  case  of  Hale 

r.H  .   1  V.  -..43. 

The  first  :  these  ases  arose  under  the  fifth  section  of 
the  act  of  June  -2.  1874,  entitled  "An  act  to  amend  the 
customs  revenue  laws"  ao  I  -    forth,  on  the  motion  of  the 

mnient  attorney  to  require  the  defendant,  who  ~ 
an  importer,  to  produce  in  court  his  private  books,  in- 
voices and  papei  s    r  to  allow  the  allegations  of  the  attor- 
ney to  be  taken  as  confessed. 

There  -  no  immunity  statute  or  pr  -  n  to  protect 
the  defendant  at  that  time,  as  was  the  fact  with  respect  to 
the  statute  considered  in  the  case  of  The  Int  ' 

v.  B  ■'■- :.  194  U.  >..  95. 

The  statute  under  which  the  proc-e  ._  was  taken  was 
held  by  the  court  to  be  void,  because  in  conflict  with  both 
the  Fourth  and  Fifth  Amendments  to  the  Constitution. 
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of  personal  security,  personal  liberty  and  private 
property,  where  that  right  has  never  been  forfeited 
by  his  conviction  of  some  public  offense." 

In  Hale  v.  Henkel,  201  U.  S.,  44,  commencing  with  the 
second  paragraph  from  the  last  of  the  syllabus,  this  court 
held,  as  there  stated : 

"A  corporation  is  but  an  association  of  individuals 
with  a  distinct  name  and  legal  entity,  and  in  organiz- 
ing itself  as  a  collective  body  it  waives  no  appropri- 
ate constitutional  immunities,  and  although  it  can 
not  refuse  to  produce  its  books  and  papers,  it  is  en- 
titled to  immunity  under  the  Fourth  Amendment 
against  unreasonable  searches  and  seizures,  and 
where  an  examination  of  its  books  is  not  authorized 
by  an  act  of  Congress  a  subpoena  duces  tecum,  requir- 
ing the  production  of  practically  all  of  its  books  and 
papers,  is  as  indefensible  as  a  search  warrant  would 
be  if  couched  in  similar  terms." 

Mr.  Justice  Field,  In  re  Pac.  R.  Com.,  32  Fed.,  241,  250, 
said : 

"Of  all  the  rights  of  the  citizen,  few  are  of  greater 
importance  or  more  essential  to  his  peace  and  happi- 
ness than  the  right  of  personal  security,  and  that  in- 
volves, not  merely  protection  of  his  person  from  as- 
sault, but  exemption  of  his  private  affairs,  books,  and 
papers  from  the  inspection  and  scrutiny  of  others. 
Without  the  enjoyment  of  this  right,  all  other  rights 

would  lose  half  their  value. 

******  *         * 

"It  is  the  forcible  intrusion  into,  and  compulsory 
exposure  of  one's  private  affairs  and  papers,  without 
judiciary  process,  or  in  the  course  of  judicial  pro- 
ceedings, which  is  contrary  to  the  principles  of  a  free 
government,  and  is  abhorrent  to  the  instincts  of  Eng- 
lishmen and  Americans." 
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See,  also,  In  re  Cowiii(/<>rc,  !)(!  Fcil.,  5r>i3,  557  (affirmed 

177  l'.  S.,  470),  where  it  is  said: 

"So  far  as  the  information  contained  in  the  reports 
is  obtained  from  the  distiller,  it  is  extorted  for  the 
solo  purpose  of  enabling  the  United  States  to  ascer- 
tain and  collect  from  him  its  revenues.  This  pur- 
pose is  all  that  relieves  both  this  act  and  that  of  so 
long  holding  his  property  from  being  mere  tyranny. 
The  information  derived  from  these  reports  is  not 
obtained  for  publication  in  any  manner.  It  is  en- 
tirely official." 

The  search  and  seizure  provided  for  in  this  corporation 
tax  measure  are  not  only  unreasonable  because  of  the 
criminal  proceedings  to  enforce  penalties  that  may  be 
predicated  upon  the  returns  and  investigations,  but  also 
because  they  are  to  be  open  to  inspection  by  competitors 
and  all  others  who  may  be  interested  to  know  the  trade 
secrets  and  actual  condition  of  the  business  affairs  of 
the  corporations,  or  any  of  them  making  the  returns. 
There  is  no  necessity  for  such  a  requirement,  for  the 
Government  has  accomplished  its  purpose,  so  far  as  rev- 
enue in  concerned,  when  the  assessments  are  made,  and 
the  fact  that  the  publicity  then  to  follow  is  unnecessary 
makes  such  a  requirement  more  unreasonable  than  it  mght 
otherwise  be.  The  statute  in  which  this  provision  is 
found  is  a  revenue  statute,  but  confessedly  this  provision 
had  for  one  of  its  chief  objects,  not  the  raising  of  revenue, 
but  the  subjection  of  the  corporations  of  the  country  in 
their  business  transactions,  to  the  surveillance  and  regu- 
lation of  the  Government.  The  President  so  announced 
in  his  message  to  Congress  recommending  the  enactment; 
the  Senators  who  framed  and  advocated  the  measure 
openly  proclaimed  that  this  was  one  of  its  chief  purposes. 
Howevi  r  it  may  be  as  to  corporations  created  by  the* 
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Federal  Government  or  as  to  State  corporations  engaged 
in  interstate  commerce,  the  Congress  surely  has  no  power 
to  make  such  a  requirement  of  State  corporations  en- 
gaged in  a  purely  intrastate  business.  Such  corpora- 
tions owe  nothing  except  in  common  with  all  other  citi- 
zens to  the  Federal  Government;  they  do  not  derive 
their  powers  from  the  Federal  Government  and  the  Fed- 
eral Government  has  no  power  of  visitation  with  respect 
to  them.  If  it  should  be  disclosed  that  they  are  transac- 
ting business  in  some  iregular  manner  that  could  not  be 
approved,  the  Federal  Government  has  no  power  to  cor- 
rect it,  or  to  punish  it,  or  to  do  anything  else  with  respect 
to  it.  In  view  of  all  this,  the  provision  seems  to  be  not 
only  arbitrary,  but  wanton,  without  excuse  or  justifica- 
tion of  anv  kind  and  certainly  whollv  uunecessarv.  What 
the  citizen  or  person  (and  either  word  includes  corpora- 
tions) is  entitled  fo  is  protection  in  his  person,  property, 
and  papers,  from  unnecessary  invasion,  intrusion,  or  pub- 
licity. 

The  Amendment  of  June  17th,  1910. 

The  amendment  of  June  17th,  1910,  is,  in  the  first  place, 
a  confession  that  the  law  as  to  publicity  was  indefensible 
as  originally  enacted ;  and,  in  the  second  place,  it  does  not 
help  the  matter,  except  in  part,  if  at  all.  On  the  contrary, 
in  vie iv  of  the  rules  and  regulations  that  hare  been 
adopted,  it  makes  the  provision  in  some  respects  still  more 
objectionable. 

1.  The  first  "rule  and  regulation"  relates  only  to  an 
official  use  of  the  returns  and  to  their  production  in  the 
courts.  Nothing  that  is  provided  by  this  rule  and  regula- 
tion was  ever  objected  to  by  anybody  and  would  be  per- 
missable  without  such  rule  or  regulation. 
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2.  The  second  "rule  and  regulation'1  relates  only  to 
the  right  of  bona  fide  stockholders  to  inspect  the  returns 
made  by  their  respective  corporations.  This  provision 
is  of  no  importance  either  as  a  modification  of  the  objec- 
tionable  features  of  the  publicity  provision  of  the  stat- 
ute or  as  conferring  a  right  upon  the  stockholders.  It  is 
of  no  importance  because  there  could  not  in  the  nature  of 
things  be  any  objection  on  such  account,  and  because  the 
stockholders  would  not  he  denied  such  information  by 
their  respective  corporations  in  one  case  out  of  a  thou- 
sand; and  if  they  should  be  denied  it  in  any  case  they 
would  have  a  right  to  compel  such  inspection  in  any  court, 
state  or  federal,  of  competent  jurisdiction. 

The  rule  is  framed,  apparently,  upon  the  theory  that, 
as  between  the  stockholders  and  the  officers  of  the  corpo- 
ration there  is  that  proper  feeling  and  regard  for  mutual 
and  respective  rights  that  would  secure  to  the  stock- 
holder, without  the  trouble  of  going  to  Washington  to 
get  it,  the  information  desired,  upon  application  to  the 
officers  of  his  company,  for  one  of  the  requirements  of 
this  rule  is  that  the  stockholder,  making  application  to 
the  Secretary  of  the  Treasury  for  permission  to  inspect 
the  returns  of  his  corporation,  "shall  attach  to  his  appli- 
cation a  certificate  signed  by  the  President,  or  other 
principal  officer  of  such  corporation,  countersigned  by 
the  secretary,  under  the  corporate  seal  of  the  company, 
that  he  is  a  bona  fide  .stockholder  in  said  company." 

In  ninety-nine  cases  out  of  one  hundred  the  stock- 
holder could  get  the  information  from  the  home  office  of 
his  corporation  in  half  the  time  he  was  securing  this  cer- 
tificate  from  the  officers  of  his  corporation.  So  far  these 
"rules  and  regulations"  neither  help  nor  harm,  for  the 
objection  is  not  to  the  proper  use  that  may  be  made  of 
these  returns  by  the  officials  who  are  to  handle  them;   or 
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to  the  production  of  them  in  the  courts  in  connection  with 
litigation,  where  they  will  be  under  the  control  of  the 
judge  on  the  bench ;  or  to  the  use  that  might  be  made  of 
the  results  of  an  inspection  by  a  stockholder  of  the  cor- 
poration, making  the  return  to  be  inspected,  who  was 
able  to  qualify  himself  as  an  applicant,  by  securing  a 
certificate  of  the  officers  of  his  corporation,  under  seal, 
etc.,  showing  him  to  be  a  bona  fide  stockholder;  all  this 
was  permissible  under  the  statute  as  it  stood  before  the 
amendment — and  would  be  -permissible  under  any  stat- 
ute, and  nothing  of  the  kind  ever  was  or  ever  could  be 
objected  to. 

The  trouble  comes  with  the  third  "rule  and  regula- 
tion," which  applies  to  all  "companies  whose  stock  is 
listed,"  etc.,  and  all  "corporations  whose  stock  is  adver- 
tised in  the  press  or  offered  to  the  public  by  the 
corporation  itself  for  sale."  All  the  corporations 
mentioned  in  sub-paragraphs  (a)  and  (b)  of  this 
third  "rule  and  regulation,"  and  they  are  many,  if 
not  a  majority  of  all,  are  subject  to  inspection  upon 
written  application  "of  any  person  who  will,  in 
his  application,  set  forth  briefly  and  succinctly  all  facts 
necessary  to  enable  the  Secretary  to  act  upon  the  re- 
quest," and  who  will  support  the  same  with  a  submis- 
sion of  such  advertisements,  etc.,  as  the  applicant  may 
deem  necessary  to  show  that  the  corporations  belong  in 
one  or  the  other  of  the  classes  mentioned. 

There  is  no  restriction  upon  the  inspection  of  any.  or 
all  the  corporations  mentioned  in  these  classes  except 
only  as  to  the  form  and  character  of  the  application  there- 
for, and  the  requirements  of  the  rule  in  this  respect  are 
simple  and  easily  met.  There  is  no  restriction  as  to  who 
may  be  an  applicant;  "any  person"  may  be  the  ap- 
plicant;  a  competitor,  or  an  enemy  in  business,  and  the 
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public  generally,  may  all  alike  have  access  to  these  re 

turns. 

This  leaves  the  statute  as  to  all  the  corporations  in- 
cluded in  these  classes  practically  where  it   was  before 
the  amendment   was  enacted.     It   does  not   prevenl   the 
publicity  provided    '.m    and  complained  of  thai   the  re- 
turns can  be  examined  only  "in  the  office  of  the  Commis- 
sioner of  Internal   Revenue,   Washington,  D.  C";    nor 
that  a  copy  of  the  return  to  be  inspected  shall  not  be 
"furnished   excepl    to   the  corporation  making  the  re- 
turn, or  its  duly  constituted  attorney";  nor  is  the  objec- 
tionable provision  of  the  law,  as  it  stood  before  the  amend- 
ment, modified  by  the  following  provision  of  the  third 
•rule  and  regulation":     '"In  no  case  shall  any  collector, 
or  any  other  internal  revenue  officer  outside  of  the  Treas- 
ury  Department   in    Washington,  permit  to  be  seen  any 
return  or  furnish   any  information   whatsoever  relative 
to  any  return  of  any  information  secured  by  him  in  his 
facial  capacity  relating  to  such  return,"  because  in  al- 
osl   this  precise   Language  the  seventh  section  of  the 
originally  enacted,  and  as  it  now  stands,  con- 
tained 1 1 .«■   same  prohibition. 

.   i  the  effect  of  the  amendment  is  not  to  be  measure  I 
by  the  "rules  and  regulations"  that  have  been  adopt< 
These  "rules   and    regulations"    may   be   at   any   time 
changed,  and      III  '  nged,  as  often  as  the  chief  ■ 

ecutive,  for  the  time  being,  may  see  lit  to  so  order.  In 
ier  words,  the  •  I  of  the  proviso  of  this  amendmi 
to  confer  upon  the  President  complete  control  of  the 
whole  matter  and  thus  invest  him  with  a  power  which  he 
may.  ii'  so  disposed,  abuse,  as  well  as  use.  All  may  agree 
that  the  sent  '-hi,.!'  executive  would  not  abuse  such  a 
power,  but  no  one  can  read  the  future  and  know  that  ID 
time  we  may  not  have  a  chief  e  :ecutive  who  will  abuse 
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It  may  be  that  we  never  have  had  a  chief  executive  who 
would  abuse  it,  but  that  is  no  guaranty  against  what 
may  happen  in  the  unforseen  contingencies  and  exigen- 
cies of  the  future.  The  possibility  of  abuse,  instead  of 
legitimate  and  rightful  use,  is  an  argument  to  be  ad- 
dressed primarily  to  the  legislative  body,  but  it  is  also  an 
argument  why  there  should  be  care  on  the  part  of  this 
tribunal  not  to  uphold  a  provision  that  admit:-   of  such 

* 

dangerous  possibilities,  unless  it  be  clear  that  it  is  with 
in  the  constitutional  power  of  Congress  to  enact  it;  and 
that  it  may,  therefore,  be  upheld  consistently  with  the 
fundamental  rights  of  American  citizens  as  guaranteed 
by  our  organic  law. 

The  question  is  not  whether  the  power  so  conferred  is 
by  these  "rules  and  regulations"  properly  safeguarded, 
but  whether  or  not  the  power  itself  is  permissible;  and 
we  submit  that  before  answering  this  question  in  the  af- 
firmative it  must  be  determined  that  the  power  in  ques- 
tion, whether  exercised  by  the  Congress,  or  delegated  to 
the  President,  does  not  infringe  the  guarantee  of  the 
Constitution  against  that  unreasonable  search  and  seizure 
to  which  every  corporation,  as  well  as  every  citizen,  is  en- 
titled. 

Respectfully  submitted. 

J.  B.  Foraker, 
Solicitor  for  Appellant. 

Cincinnati,  O.,  December  12th,  1910. 
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THE  PANAMA  CANAL. 

RIGHT  OF  THE  UNITED  STATES  TO  FORTIFY. 

Letter  to  President  Taft  from  Hon.  J.  B.  Foraker. 


Cincinnati,  0.,  January  2d,  1911. 
Dear  Mr.    President: 

In  view  of  the  controversy  thai  is  going  on  in  the  public 
press  and  elsewhere  and  otherwise  with  respect  to  the  right 
of  the  United  States  to  fortify  the  Panama  Canal.  I  take  the 
liberty  of  sending  you  the  following  for  what  it  may  be  worth. 
if  worth  anything  at  all. 

The  first  Hay-Panncefote  treaty  was  sent  to  the  Senate  by 
President  McKinley  February  5,  1900.  It  was  ratified  by  the 
Senate  with  certain  amendments,  one.  the  following  offered 
by  Senator  Davis,  namely: 

"It  is  agreed,  however,  that  none  of  the  immediately  fore- 
going conditions  and  stipulations  in  Sections  numbered  1,  2,  3, 
4  and  5  of  this  article  shall  apply  to  measures  which  the 
United  States  may  find  it  necessary  to  take  for  securing  by  its 
own  forces  the  defense  of  the  United  States  and  the  mainte- 
nance of  public  order." 

A  second  amendment  adopted  by  the  Senate  was  the  inser- 
tion in  Article  II  after  the  words  " Clayton-Bulwer  convention" 
the  following:  "which  convention  is  hereby  superseded."  1 
offered  this  amendment;  but  as  I  offered  it  1  used  the  word 
"terminated,"  Eor  which  the  word  "superseded"  was  substi- 
tuted on  the  motion,  or  rather  on  the  suggestion  of  Senator 
Spooner.  I  remember  asking  him  what  difference  he  thought 
there  was  in  the  legal  effect  of  the  two  words  that  he  should 
prefer  "superseded"  to  "terminated."  He  said  he  thought  in 
legal  effeel  there  was  no  difference,  but  that  he  thought  "super- 
seded" was  a  "softer"  word.  Thereupon  1  accepted  "super- 
seded" for  "terminated"  and  in  that   form  the  amendment   was 
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adopted,  first  by  the  Committee  on  Foreign  Relations  and  then 
by  the  Senate. 

A  third  amendment  was  made  in  the  same  way  on  my  motion 
to  strike  out  the  whole  of  the  third  article  of  the  treaty,  which 
read  as  follows: 

"The  high  contracting  parties  will,  immediately  upon  the 
exchange  of  the  ratifications  of  this  convention,  bring  it  to 
the  notice  of  the  other  powers  and  invite  them  to  adhere  to  it." 

Confirmation  of  these  statements  is  found  in  the  leading  edi- 
torial of  the  Literary  Digest  for  December  22,  1900,  where  it 
is  stated  that: 

"The  temper  of  the  Senate  was  first  made  evident  by  its 
adoption  of  the  Davis  amendment  (passed  by  a  vote  of  65  to  17) 
permitting  'measures  which  the  United  States  may  find  it 
necessary  to  take  for  securing,  by  its  own  forces,  the  defense 
of  the  United  States  and  the  maintenance  of  public  order.' 
Two  other  amendments  were  proposed  by  Senator  Foraker, 
and  accepted  by  the  Committee  on  Foreign  Relations,  the  first 
declaring  that  the  Clayton-Bulwer  treaty  'is  hereby  super- 
seded,' and  the  other  eliminating  Article  III,  which  provided 
that  the  other  powers  should  be  invited  to  adhere  to  the 
treaty." 

This  treaty  thus  amended  was  ratified  by  the  Senate  Decem- 
ber 20,  1900,  but  the  British  Government  rejected  it. 

During  the  time  the  treaty  was  pending  and  under  discussion 
in  the  Senate  there  was  a  good  deal  of  criticism  of  Mr.  Hay 
in  some  of  the  newspapers,  because  of  the  provision  of  the  treaty 
against  fortifying  the  canal.  After  the  Senate  amended  the 
treaty  and  particularity  after  the  British  government  rejected 
it  in  its  amended  form  this  criticism  became  more  general,  and 
on  the  part  of  many  papers  was  very  harsh  and  severe.  Mr. 
Hay  felt  these  criticisms  keenly.     They  greatly  mortified  him. 

At  this  time  he  came,  one  Sunday  morning,  to  my  residence 
on  Sixteenth  street.  He  seemed  distressed  and  discouraged. 
He  brought  with  him  a  Idler  he  had  received  from  Lord  Lans- 
downe.  which  he  asked  me  to  read.  It  was  a  letter  indicating 
that  il  would  not  be  worth  while  to  make  an  effort  to  negotiate 
another  Canal  Treaty  unless  we  would  make  it  a  sort  of  omni- 
bus affair  in  which  should  be  incorporated  provisions  for  the 
settlement  of  all  the  then  unsettled  controversies  pending  be- 
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tween  the  United  states  and  Canada.  Mr.  Hay  regarded  such 
a  treaty  impossible  and  thought  it  barred  further  p  ->  with 

respect  to  the  Canal,  for  the  time  being  a1  least. 

We  drifted  into  a  general  discussion  of  the  whole  subject. 

Saving  participated  in  the  consideration  of  the  former  treaty 
I  knew  what  the  feeling  was  in  the  Senate,  and  thai  it  would 
be  idle  to  undertake  to  secure  the  ratification  of  any  treaty 
that  flatly  prohibited  fortification  by  the  United  States,  or  in- 
volved ns  in  any  obligation  to  consull  and  secure  the  consent 
or  co-operation  of  any  government  as  proposed  in  Article  III 
of  the  former  treaty.  The  first  treaty  had  been  ratified  by  tin- 
Senate  only  because  Senator  Davis's  amendment  was  regarded 
as  practically  nullifying  the  provision  against  fortifications,  and 
because  the  other  amendments  cut  us  loose  from  the  Clayton- 
Bulwer  treaty  and  exempted  us  from  all  requirements  to  consult 
or  co-operate  with  other  nations.  So  far  as  fortifying  was  con- 
cerned, the  Davis  amendment  was  regarded  as  leaving  that 
whole  matter  practically  speaking  at  the  option  of  the  United 
States.  Finally  I  told  him  I  thought  the  Senate  would  ratify 
a  treaty  in  substantial  accordance  with  the  old  treaty  with  the 
following  exceptions  or  changes: 

First.    Supersede  the  Clayton-Bulwer  treaty. 

Second.     Strike  out  the  whole  of  Article  III. 

Third.  Strike  out  the  provision  of  Section  7.  Article  II.  pro- 
hibiting fortifications.  This  would  remove  the  objections  of  the 
Senate. 

Fourth.  Strike  out  Senator  Davis's  amendment,  which  had 
been  adopted  as  the  offset  of  the  anti-fortification's  clause,  which 
would  remove  the  chief  objection  of  the  British  government. 

Fifth.     Transpose  the  following  provision: 

"The  United  States,  however,  shall  be  at  liberty  to  main- 
tain such  military  police  along  the  canal  as  may  be  necessary 
to  protect  it  against  lawlessness  and  disorder," 

from  Section  7  of  Article  II.  where  it  followed  the  clause  pro- 
hibiting fortifications,  to  Section  2  of  Article  II  (,.1,1  treaty  . 
and  there  insert  it.  so  that  Section  2,  Article  II.  would  read 
as  follows : 

"2.  The  canal  shall  never  be  blockaded,  nor  shall  any  right 
of  war   be   exercised,    nor   any   act   of   hostility    be   committed 


within  it.  The  United  States,  however,  shall  be  at  liberty 
to  maintain  such  military  police  along  the  canal  as  may  be 
necessary   to  protect    it   against   lawlessness  and   disorder." 

Mr.  Hay  had  with  him  a  copy  of  the  first  Hay-Pauncefote 
treaty,  as  amended  by  the  Senate.  He  handed  it  to  me  and 
asked  me  to  indicate  on  the  copy  just  what  T  had  suggested. 
Thereupon  I  took  his  copy  of  the  treaty  and  struck  out  the 
clause  prohibiting  fortifications :  and  struck  out  the  Davis  amend- 
ment ;  and  struck  out  Article  III ;  and  struck  out  from  Sec- 
tion 7  of  Article  II  the  clause  authorizing  the  maintenance  of  a 
military  police  along  the  Canal  and  wrote  it  into  his  copy  of 
the  treaty  as  a  part  of  Section  2  of  Article  II.  Mr.  Hay  read 
and  studied  the  treaty  carefully,  as  thus  amended,  and  then 
took  it  away  with  him,  expressing  himself  as  greatly  pleased. 
He  said  he  had  hope  that  Lord  Pauneefote  and  the  British 
government  would  agree  to  a  new  treaty  framed  in  accordance 
with  these  suggestions. 

Later  I  received  the  following  letter  from  him.  in  the  publi- 
cation of  which,  although  then  confidential,  there  is  I  suppose 
no  impropriety  at  this  time: 

"'Washington,  August  23. 

"Dear  Senator:  It  gives  me  great  pleasure  to  inform  you, 
in  the  strictest  confidence,  that  I  hope  to  conclude  a  new  Canal 
Treaty  with  England,  which  will  embody  all  the  essential  ideas 
of  the  Senate  amendments,  and  especially  all  the  suggestions 
which  you  kindly  made  me  last  spring.  I  put  them  all  in 
my  draft  although  I  thought  I  might  have  some  trouble  in 
carrying  them  through.  But  the  British  Government  have 
shown  a  very  fair  and  reasonable  spirit,  and  I  sincerely  hope 
we  may  now  get  a  treaty  by  December  which  will  be  even 
more  acceptable  to  the  Senate  than  the  one  they  ratified  last 
winter. 

"Please  regard   this   is    (as)    entirely  confidential. 

"Yours  Faithfully, 

"John  Hay. 
"The  Hon.  J.  B.   Fobaker." 

When,  subsequently,  in  December.  1901,  the  second  Hay- 
Pauncefote  Treaty  was  sent  to  the  Senate  it  was  found  to  be 
in  exact  accord,  on  all  the  troublesome  points,  with  the  sug- 
gestions I  had  made  as  above  shown. 
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The  treaty  as  it  thus  came  to  the  Senate  was  promptly  rati- 
fied, without  any  amendment,  and  in  due  time  ratified  by  the 
British  government,  and  became  a  binding  convention. 

As  to  fortifications  it  was  my  thought  in  suggesting  that  the 
treaty  be  put  into  the  form  in  which  it  was  put  and  ratified, 
that  striking  out  all  reference  to  fortifications  and  defense,  but 
providing  for  our  control,  and  providing  affirmatively  for  the 
maintenance  by  us  of  a  military  police  force,  the  number  and 
character  of  which  were  entirely  at  our  option  without  any 
limitation  or  restriction  whatever,  was  the  equivalent  of  ac- 
knowledging the  right  of  the  United  States  to  protect  our 
property  in  any  way  we  might  see  fit  to  protect  it  so  far  as 
a  military  police  or  force  might  be  concerned.  It  would  follow 
as  a  matter  of  course  that  any  military  force  stationed  on  the 
Canal  would  have  a  right  to  do  whatever  was  necessary  in  the 
way  of  intrenching  itself,  or,  in  plainer  words,  fortifying  itself 
against  attack,  and  the  idea  was  that  with  the  canal  constructed 
at  a  cost  of  hundreds  of  millions  of  dollars  to  the  United  States, 
and  the  United  States  in  possession,  occupying  a  Canal  Zone 
or  strip,  as  was  then  contemplated,  over  which  it  had  exclusive 
jurisdiction,  no  one  would  ever  question  our  right  to  do  what- 
ever might  be  necessary  in  our  judgment  to  uphold  our  authority 
and  protect  our  property  and  commercial  rights. 

Accordingly,  when,  after  the  ratification  of  the  treaty,  the 
Spooner  Law.  providing  for  the  construction  of  the  Canal,  was 
enacted.  June  28.  1902.  it  not  only  provided  for  the  acquisi- 
tion of  the  right  of  way  and  our  jurisdiction  over  it.  but  it 
also  provided,  among  other  things,  as  follows: 

"and  he  (the  President)  shall  also  cause  to  be  constructed 
such  sufficient  and  commodious  harbors  at  the  termini  of 
said  canal,  and  make  such  provisions  for  defense  as  may  be 
necessary  for  the  safety  and  protection  of  said  canal  and  har- 
bors." 

The  British  government  did  not  make  any  objection  or  take 
any  exception  to  this  provision  so  far  as  I  know. 

Later.  November  18.  1903,  the  United  States  entered  into  a 
treaty  with  the  Republic  of  Panama,  by  the  2:k\  Article  of  which 
it  was  provided: 
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"If  it  should  become  necessary  at  any  time  to  employ  armed 
forces  for  the  safety  or  protection  of  the  canal,  or  of  the  ships 
that  make  use  of  the  same,  or  the  railways  and  auxiliary 
works,  the  United  States  shall  have  the  right,  at  all  times 
and  in  its  discretion,  to  use  its  police  and  its  land  and  naval 
forces  or  to  establish  fortifications  for  these  purposes." 

Neither  the  British  government  nor  anybody  else  took  any 
exception  to  this  provision  in  this  treaty  so  far  as  I  am  aware. 

I  supposed,  and  I  think  other  Senators  were  of  the  same 
opinion,  that  the  British  government  recognized  and  understood 
when  the  second  Hay-Pauncefote  treaty  was  ratified,  in  the 
form  in  which  it  was  negotiated,  that  the  Clayton-Bulwer 
treaty  had  been  completely  abrogated  or  superseded;  and  that 
the  United  States  had  a  perfect  right  to  construct  and  main- 
tain the  canal  without  any  co-partnership  relations  with  respect 
to  it  with  Great  Britain  or  any  other  nation;  and  that  the 
United  States  also  had  the  right  to  make  suitable  provision, 
such  as,  in  its  judgment,  might  be  necessary  for  the  maintenance 
of  law  and  order  along  the  route  of  the  Canal  and  through- 
out the  territory  over  which  the  United  States  was  to  acquire 
and  have  jurisdiction;  and  that,  in  addition  thereto,  it  was 
a  matter  left  by  what  had  been  agreed  upon  wholly  to  the 
discretion  of  the  United  States  to  determine  to  what  extent  we 
would  employ  military  power  and  resort  to  fortification  to 
protect  our  rights. 

An  explicit  stipulation  to  this  effect  was  not  insisted  upon 
because  silence  on  the  subject  of  itself  left  us  free  to  do  as  we 
might  see  fit.  It  was  because  the  British  government  thought 
such  was  the  legal  effect  of  silence  that  they  insisted  upon  the 
express  prohibition  of  the  first  treaty. 

Aside  from  the  fact  that  it  was  deemed  unnecessary,  it  was 
thought  that  to  specifically  incorporate  in  the  treaty  a  clause 
authorizing  fortifications  would  be  to  give  undue  prominence 
to  the  subject  and  excite  opposition  that  might  again  defeal 
ratification. 

There  were  a  number  of  Senators  and  a  great  many  people 
who  were  of  the  opinion  then,  and  are  probably  still  of  the 
opinion  that  it  might  be  good  policy  for  the  United  States  not 
to  fortify  or  do  anything  else  that  would  invite  an  attack  on 
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the  Canal  or  make  that  a  theatre  of  hostilities  in  case  of  war;  but, 

however  thai  may  be,  it  was.  I  know,  the  purpose  of  the  great 

majority  of  the   Senate   and    as  to  the  second   treaty,   at    least, 

the  purpose  of  Mr.   Hay  also,  to  preserve  to  the  Cnited  States 

an   unquestioned   righl   to  do  with  respect  to  all  such  matters 

whatever  in  its  judgment  it  might  at  any  time  think  its  best 

interests  required. 

Very  truly  yours,  etc., 

J.    B.    FORAKER. 

Hon.  Wm.  H.  Taft, 

White  House, 

Washington,  D.  C. 
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IN  THE 


Supreme  Court  of  the  State  of  Ohio. 


THE  STATE  OF  OHIO,  ex  rel  Wade  H.  Ellis, 
Attorney-General, 

Plaintiff  in  Error, 


vs. 


THE  UNION  CENTRAL  LITE  INSURANCE  COM- 
PANY, a  corporation, 

Defendant  in  Error. 


Brief  of  Mr,  J.  B,  Foraker, 


i. 

This  case  comes  into  this  Court  on  error  to  the  Circuit 
Court  of  Hamilton  County,  in  which  Court,  September 
.*!<),  l!M>s,  the  action  was  commenced  by  the  filing  of  a 
petition  in  quo  warranto  by  the  A.ttorney-General. 

THE  PETITION. 

This  petition  sets  forth  that  the  defendant,  The  Union 
Central  Life  Insurance  Company,  is  a  corporation,  duly 
organized  and  existing  under  the  laws  of  the  State  of 
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Ohio,  for  the  purpose  of  engaging-  in  life  insurance,  and 
that  it  is  engaged  in  such  business  and  lias  been  ever 
since  its  organization  in  the  year  1867;  it  sets  forth  a 
copy  of  the  defendant's  charter,  from  which  it  appears 
that  the  authorized  capital  stock  of  the  company  was 
$500,000. 

The  petition  next  sets  forth  a  copy  of  the  By-Laws 
adopted  by  the  Company  at  the  time  of  its  organization. 
From  the  first  of  these  By-Laws  it  appears  that  the 
authorized  capital  stock  of  $500,000  was  "limited  to  $200. 
000  until  otherwise  determined  by  the  vote  of  the  holders 
of  a  majority  of  the  stock." 

This  copy  of  the  By-Laws  is  followed  by  an  allegation 
to  the  effect  that  although  the  capital  stock  was  thus 
limited  to  $200,000,  yet  in  fact  only  $100,000  of  capital 
stock  was  issued,  and  that  on  the  21st  day  of  January, 
1895,  a  by-law  limiting  the  issue  of  stock  to  $200,000  was 
amended  so  as  to  limit  the  amount  of  capital  stock  to  be 
issued  to  $100,000  "until  otherwise  determined  by  the 
vote  of  the  holders  of  a  majority  of  the  stock,"  and  that 
this  limitation  upon  the  amount  of  stock  to  be  issued 
remained  unchanged  until  the  16th  day  of  June,  1908, 
and  that  the  by-laws  so  adopted  and  amended  were  from 
time  to  time  held  out  to  policy-holder's  as  the  lair  of  the 
Compani/  and  as  fixing  the  limit  of  the  interest  of  stock- 
holders in  the  corporation;  that  the  Company  had  regu- 
larly paid  a  semi-annual  dividend  of  five  per  cent,  to  its 
stock-holders  from  the  organization  of  the  Company  until 
June  16th,  1908,  and  that  during  all  that  period  no  other 
dividend  was  ever  paid  to  the  stock-holders. 

The  petition  then  sets  forth  that  the  Company  issued 
two  kinds  of  policies  known  as  non-participating  or  stock 
policies,  and  participating  or  mutual  policies;  that  by 
stock  or  non-participating  policy  "is  meant  a  policy  which 
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by  its  terms  i~-  not  entitled  to  any  participation  in  the 
profits  of  tlie  Company,  hut  in  which  the  interesl  of  the 
assured  is  fixed  by  contracl  in  a  definite  sum;"  that  par- 
ticipating or  mutual  policy  meant  a  policy  which,  accord- 
ing to  its  kind  and  class,  entitles  the  assured  by  its  terms 
to  its  eqwitable  proportion  of  the  undivided  surplus  pay- 
able aa  ording  to  the  firms  and  conditions  of  the  policy." 
The  petition  next  alleges  that  prior  to  1908,  although 
issuing  both  kinds  of  policies  the  ( !ompany  kepi  no  "sepa- 
rate accounts  of  its  participating  and  aon-participating 
business,  and  that  all  of  the  profits  from  all  classes  of 
policies  were  placed  in  a  common  fund  known  as  the  sur- 
plus fund  of  said  Company";   that  this  surplus  fund 

AMOUNTED  OX   THE  .*!lsT   DAY  OF  DECEMBER,    1907,  TO  ^2,422,- 

184.2o;  .  .  .  and  that  "in  each  of  the  annual  state- 
ments of  said  Company,  up  to  its  statement  of  December 
•"list.  1!>()7.  there  had  been  no  distribution  of  said  fund. 
nor  were  tin  boohs  of  said  Company  kept  in  such  a  way 
us  that  any  distribution  thereof  could  he  made  between 
the  sail/  tiro  classes  of  policies  above  described." 

The  petition  then  alleges  that  not  only  were  the  funds 
received  from  the  two  classes  of  policies  intermingled 
and  that  all  investments  of  said  Company  were  made  from 
such  intermingled  funds  without  any  separate  account- 
ing, but  "relator  further  says  that  he  is  informed  ami 
believes  that  at  no  time  ha-  there  occurred  any  savings 
or  profits  from  said  participating  policies,  and  thai  there 
is  in  effect  no  surplus  arising  from  the  non-participating 
business  of  said  ( lompany." 

The  petition  then  alleges  that  the  Company  from  time 
to  time  represented  to  prospective  policy-holders  that 
it  had  a  surplus  fund  in  a  single  amount,  which  amount 
was  the  amount  annually  represented  a-  surplus  arising 
from  profits  and  savings  from  all  classes  of  policies,  and 
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that  representations  were  made  that  this  fund  was  for 
the  benefit  of  the  mutual  policy-holders  of  the  Company, 
and  that  the  officers  of  the  Company  at  sundry  times  and 
places  made  similar  statements  to  the  Department  of 
Insurance  of  the  State  of  Ohio  and  to  officers  of  other 
States. 

The  petition  then  alleges  that  in  the  year  1907  the 
Company  "undertook  to  apportion  its  surplus  into  two 
accounts"  representing  respectively  its  stock  and  mutual 
policies,  that  the  books  of  said  Company  afford  no  basis 
for  such  distribution;  that  in  accordance  with  such  dis- 
tribution, however,  the  Company  reported  to  the  Super- 
intendent of  Insurance  for  the  State  of  Ohio  December 
31,  1907,  that  its  surplus  of  $2,422,184.25  consisted  of  $1,- 
642,396.25,  "derived  from  participating  policies,"  and 
$779,788  "derived  from  non-participating  or  stock  poli- 
cies;" that  on  the  16th  day  of  June,  1908,  the  following 
resolution  was  adopted  at  a  stock-holders  meeting  of 
the  Company: 

"Resolved,  by  the  stock-holders  of  the  Union 
Central  Life  Insurance  Company,  that  the  Di- 
rectors be  authorized  to  issue  Treasury  Stock 
amounting  to  four  hundred  thousand  dollars 
($400,000.00)  as  authorized  by  Articles  of  Incor- 
poration. 

"Resolved,  that  the  proposed  amendment  of 
Article  4  of  the  By-Laws  as  printed  and  mailed 
to  the  stock-holders  on  May  15,  1908,  be  adopted, 
so  that  in  Article  IV,  Section  IV,  Provision  IV, 
Paragraph   II,  the  following  words: 

"  'These  dividends,  when  made,  shall  be  de- 
clared on  the  1st  day  of  April,  annually,  will  be 
amended  to  read  as  follows: 

"  'These  dividends  may  be  declared  at  any 
regular  monthly  meeting  or  called  meeting  of 
the  Board,'  " 
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"Besolved,  thai  Article  I  of  the  By-Laws  be 

amended  to  read  as  follows : 

"The  capital  stock  of  the  Company  shall  be 
live  hundred  thousand  dollars  ($500,000.00) 
divided  into  shares  of  twenty  ($20.00)  dollars 
each,  and  shall  he  transferable  only  on  the  books 
of  the  ( lompany  in  the  manner  in  which  the  Hoard 
of  Directors  shall  prescribe." 

Relator  further  says  that  the  Board  of  Directors  of 
said  Company  at  a  called  meeting  held  on  the  same  date 
adopted  the  following  resolution: 

"Resolved,  by  the  Directors  of  the  Union 
Central  Life  Insurance  Company,  under  the  au- 
thority of  Article  IV  of  the  By-Laws  as  amended 
this  day,  that  a  dividend  to  stock-holders  he,  and 
the  same  is  hereby  declared,  in  the  sum  of  four 
hundred  thousand  dollars  ($400,000.00)  from 
the  profits  derived  from  policies  issued  with- 
out profits  to  policy-holders;"  and 

"  Resolved,  that  in  order  to  carry  out  the  reso- 
lution this  day  adopted  by  the  stock-holders,  pro- 
viding for  the  issue  of  Treasury  stock,  the  said 
dividend  be  paid  in  capital  stock  of  the  company, 
to  be  issued  as  of  June  16,  1908,  pro  rata,  accord- 
ing to  the  holdings  of  each  stock-holder  of  record 
this  date." 

The  petition  then  alleges  that  in  no  other  way  or 
manner  was  the  capital  stock  of  the  Company  increased 
from  $100,000  to  $500,000,  but  that  said  Company  claims 
now  to  be  a  joint  stock  insurance  company  with  a  paid 
up  capita]  stock  of  $500,000,  whereas  in  fact  the  -aid 
Company  has  a  paid  up  capital  stock  of  only  $100,000; 
that  in  the  way  pointed  out  the  Company  is  attempting 
to  tix  an  annual  charge  of  ten  per  cent,  of  -aid  increase 
by  way  of  dividends,  to-wit:   the  sum  of  $40,000  on  the 
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Company  to  the  prejudice  of  the  mutual  policy-holders 
and  contrary  to  the  Company's  contracts  with  such  policy- 
holders and  contrary  to  the  by-laws  of  the  Company, 
and  contrary  to  the  representations  made  by  the  Com- 
pany to  the  policy-holders  and  the  public  officers  of  this 
and  other  States. 

Wherefore,  the  relator  charges  that  the  defendant  has 
misused  the  franchise,  privilege  and  right  conferred  upon 
it  by  its  incorporation,  and  is  attempting  to  exercise  a 
franchise,  privilege  and  right  in  contravention  of  law  in 
claiming  to  be  a  joint  stork  life  insurance  company  with 
a  fully  paid  up  capital  stock  of  $500,000,  and  relator 
prays  that  the  said  defendant  may  be  ousted  from  all 
such  claim  of  franchise,  right  or  privilege  above  com- 
plained of.  and  for  all  other  and  proper  relief,  etc. 

THE  ANSWER. 

The  answer  specifically  admits  the  allegations  of  the 
petition  with  respect  to  the  incorporation  of  defendant, 
its  charter  and  by-laws  and  the  alterations  and  amend- 
ments thereof;  "and  that  it  has  at  all  times  transacted 
its  business  in  pursuance  of  tht  t<  reus  of  said  by-laivs 
and  held  said  by-laws  out  to  the  policy  hold*  rs  (/.-'  regulat- 
ing the  exercu  its  powers;*'  the  limitations  of  the 
amount  of  its  capital  stock  to  be  issued  and  the  increase 
of  the  capital  stock  to  $500,000  by  the  issue  of  a  stock  divi- 
dend, and  also  admits  that  its  surplus  arising  from  both 
classes  of  policies  issue. 1  by  it  as  charged  in  the  petition 
was  kept  in  a  -ingle  fund,  and  that  on  the  :>lst  day  of  De- 
cember, li>07.  this  surplus  fund  amounted  to  $2,422,184.25, 
and  that  on  said  date  the  Company  reported  to  the  Super- 
intendent of  Insurance  for  the  State  ot  Ohio  that  it  had 
-   parated  this  -ingle  fund,  placing  to  the  credit  of  each 
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class  of  policies  the   respective  amounts   mentioned   in 
the  petition,  and  then  says : 

"On  the  date  last  above  mentioned  many  of 
the  states  in  which  the  defendant  was  -  ejed  in 
business,  and  to  whose  laws  the  defendant  v. 
required  to  submit  as  a  condition  of  continuing 
in  business  in  said  9tates,  enacted  laws  requiring 
tlx-  defendanl  and  all  other  companies  engaged 
in  similar  business  to  ascertain  and  separately 

tte  in  their  annual  reports  the  surplus  funds 
arising  from  participating  and  non-participating 
business.     Prior  to  said  date  tl  pending 

before  the  legislature  of  the  State  of  Ohio  a  1  >  1 1 1 
of  th<*  same  import,  which  bill  subsequently 
came  a  law.     Defendant  accordingly  proceeded 
t<«  ascertain  the  amount  of  it-  surplus  arising 
from  participating  business  and  the  amount  of 
it-  surplus  arising  from  non-participating  busi- 
,  ness,  and  did  find  and,  in  it-  annua!  report  to  t 
State  Superintendent  of  [nsurance  for  the  State 
Ohio  and  all  other  states  in  which  it  trans- 
acted business,  did  certify   that   of   it-    surplus 
above  mentioned  the  sum  of  $1,643,396.25  v    - 
derived  from  participating  policies,  ai      £77 
7--.(  0  from  non-participating  policies,  and  at  all 
times  since  has  kept  upon  it-  hook-  separate  ac- 
counts of  said  surplus  and  it-  accumulal 

••  Prior  to  the  16th  day  of  June,  1908,  the  laws 
of  several  Btates  in  which  the  defendant  w 
_    _    1  in  business  required  it  as  a  condition 
continuing  business  in  said  states  to  have  a  paid 
up  capita]  stock  of  not  less  than  $200,000.     Ac- 
cordingly, on  -aid  last  named  date,  the   si  ck- 
holders  and  directors  of  the  defendant  took  ac- 
tion as  set  forth  in  the  petition  for  the  issui 
of  its  authorized  capital  stock  in  -  of  the 

isting  issue  of  $100,000,  and  the  board  of 
Directors  of  the  defendanl  company,  acting  un- 
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der  the  advice  of  counsel,  being  of  the  opinion 
that  its  surplus  funds  arising  from  non-partici- 
pating policies  rightfully  belonged  to  the  stock- 
holders and  that  out  of  said  surplus  funds  the 
sum  of  $400,000  might  reasonably  be  transferred 
by  way  of  dividend  to  the  account  of  capital 
stock  of  the  defendant  company,  did  thereupon 
direct  the  issue  of  all  of  the  unused  authorized 
capital  stock  of  the  company,  to-wit:  $400,000, 
and  declared  the  same  fully  paid  up  by  way  of 
stock  dividend,  as  set  forth  in  the  petition. 

"Defendant  states  that  the  division  of  the 
surplus  as  above  set  forth  was  the  result  of  an 
extended,  laborious  and  painstaking  actuarial 
calculation  covering  a  period  of  months;  that 
the  same  was  accurately  and  correctly  ascer- 
tained from  sufficient  data  derived  from  the 
records  of  the  defendant  company  consecutively 
from  the  date  of  its  organization,  that  no  part 
of  the  surplus  ascertained  as  aforesaid  as  hav- 
ing arisen  from  non-participating  policies  had 
been  contributed  to  in  any  way  by  the  holders 
of  participating  policies,  and  that  the  same  was 
lawfully  and  properly  available  for  the  purpose 
to  which  the  defendant  company  devoted  it. 

"Defendant  denies  each  and  every  allegation 
of  the  petition  not  consistent  herewith. 

"Wherefore,  defendant  prays  that  the  petition 
be  dismissed  and  for  all  other  relief  to  which  it, 
the  defendant,  may  be  entitled." 

THE  REPLY. 

Relator  tiled  a  general  denial  by  way  of  reply  to  the 
answer  of  the  defendant. 

The  Issues  and  Trial. 

These  pleadings  raised  but  two  general  questions ;  first, 
whether  the  Company   had  the  surplus  claimed  to  the 
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eredil  of  the  stock  policies;  and,  second,  whether  it'  so, 
it  was  estopped  to  increase  its  capital  slock  and  issue 
such  increase  againsl  such  surplus. 

When  the  case  came  on  for  hearing,  the  question  being 
raised,  the  Court  held  that  although  the  action  was  in 
quo  warranto,  yet  the  petition  was  of  such  character 
that  upon  the  issues  joined  the  burden  of  proof  was  on 
the  relator. 

Thereupon  a  number  of  witnesses  were  examined  and 
quite  a  number  of  voluminous  depositions  were  read  in 
evidence. 

I'pon  this  testimony  and  the  arguments  of  counsel  the 
Court  found  for  the  defendant;  and,  thereupon,  at  the 
request  of  plaintiff,  stated  separately  the  following: 

SPECIAL  FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW. 

Journal  Entry. 

"This  cause  having  been  submitted  to  the 
court  on  the  pleadings  and  evidence,  and  the  re- 
lator requesting  the  court  to  make  special  find- 
ings of  facts  separate  from  the  conclusions  of 
law,  the  court  finds  the  fact--  as  follows: 

"Finding  of  Facts. 

"1.  The  Union  Central  Life  [nsurance  Com- 
pany is  a  corporation  which  was  organized  un- 
der the  laws  of  the  State  of  Ohio;  that  its  arti- 
cles of  incorporation  were  filed  on  or  about  the 
second  day  of  February,  1867,  with  the  Secre- 
tary of  State,  and  said  articles  omit  the  certifi- 
cates thereto  which  are  in  due  and  proper  form, 
arc  as   follows  : 
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Charter  of  the  Union  Central  Life  Insurance  Company. 

"We,  the  undersigned,  citizens  of  the  State 
of  Ohio,  desiring  to  become  a  body  corporate 
under  the  laws  of  the  State  of  Ohio,  have  as- 
sociated ourselves  together  to  form  a  joint  stock 
insurance  company,  to  insure  the  lives  of  per- 
sons; and  we  do  hereby  certify,  that  the  name 
assumed  by  such  company  is  The  Union  Cen- 
tral Life  Insurance  Company;  that  the  object 
for  which  said  company  is  formed  is  to  insure 
the  lives  of  persons  in  and  out  of  the  State  of 
Ohio ;  the  capital  stock  of  said  company  is  $500,- 
000.00  and  that  the  place  where  the  principal 
office  of  the  company  is  located  is  in  the  City  of 
Cincinnati,  Hamilton  County,  Ohio. 

"In  testimony  whereof  we  have  hereunto  set 
our  hands  and  seals  this  30th  day  of  January, 
A.  D.  1867. 

"J.  W.   Davis.  (Seal.) 

"John   P.  Peck  (Seal.) 

"James  Jackson  (Seal.) 

' '  Israel    Williams         ( Seal . ) 
"Alex  F.  Hume  (Seal.) 

"That  shortly  thereafter  the  said  defendant 
adopted  the  following  by-laws : 

"Union  Central  Life  Insurance  Company  By-Laws. 

"Article  I. 

"Capital  stock: 

"1.  The  amount  of  the  capital  stock  of  the 
act  of  incorporation  authorized  at  $500,000.00 
shall  be  limited  to  $200,000.00  until  otherwise 
determined  by  the  vote  of  the  holders  of  the 
majority  of  the  stock. 

"2.     The  capital  stock  shall  be  paid  in  full. 

"8.  The  stock  shall  he  divided  into  shares  of 
twenty  dollars  each,  and  shall  be  transferable  on 
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the books  of  llio  company  either  in  person  or  by 
attorney,  bul  no  transfer  of  stock  shall  be  bind- 
ing until  the  old  certificate  be  surrendered  and  a 

now  one   issued,   by   order  of   the   Board,  to   the 

transferee,  and  recorded  in  the  stock  book  of  the 
( lompany. 

"Article  II. 

"Dividends : 

"1.  A  semi-annual  dividend  of  five  per  cent. 
shall  be  made  on  the  stock,  to  be  payable  on  the 
first   day  of  April   and  October  annually. 

"21  The  only  other  dividends  thai  may  be 
made  to  stock-holders  shall  consist  of  the  profits 
derived  from  policies  issued  without  profits  to 
the  policy-holders.  These  dividends  when  made 
shall  be  declared  on  the  lirst  day  of  April  an- 
nually. 

"3.  From  the  residue  of  the  profits  arising 
from  the  mutual  business,  after  the  provisions  in- 
dicated in  Article  VI,  the  Board  shall,  annually, 
in  the  month  of  January,  declare  a  dividend  to 
the  mutual  policy-holders,  according  to  the  kind 
and  class  of  each  policy,  or  place  to  the  credit  of 
the  policy  its  equitable  proportion  of  the  un- 
divided surplus,  which  shall  be  payable  accord- 
ing to  the  terms  and  conditions  of  the  policy. 

"4.  Dividends  falling  due  to  mutual  policy- 
holders may  be  applied  by  the  assured  either  to 
the  purchase  of  additions  to  the  policy;  or  to- 
wards the  liquidation  of  any  lean  granted  to  the 
policy-holders,  or  if  there  be  no  loan  toward-  the 
reduction  of  premiums  during  the  next  succeed- 


ing years. 


5.  Xo  policy  not  in  I'^n-c  shall  be  entitled  to 
dividends,  nor  shall  any  policy  be  entitled  to 
dividends  until  there  shall  have  been  paid  there- 
on two  annual  premium-,  and  the  dividends  shall 
become  due  and  payable  upon  the  anniversary 
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of  the  policy  only  when  the   annual   premium 
thereon,  if  any,  shall  be  paid. 

"The  following  are  paragraphs  4  and  5  of 
Article  VI  of  the  said  by-laws : 

"4.  'From  the  general  funds  of  the  Company 
the  Board  shall  make  the  following'  provisions: 

"  'First.  To  pay  the  necessary  expenses  of 
conducting  the  business  of  the  Company  and  all 
approved  claims  resulting  from  death  and  ma- 
tured endowments. 

"  'Second.  To  establish  and  perpetuate  a  re- 
serve fund  sufficient  to  cover  all  outstanding 
risks,  according-  to  a  four  per  cent,  reserve 
standard,  and  other  obligations. 

"  'Third.  To  establish  and  perpetuate  a  sur- 
plus fund  in  such  sum  as  may,  in  the  judgment 
of  the  Board,  be  necessary  for  the  security  of 
the  Company.' 

"5.  'From  profits  arising  from  the  business 
the  Board  shall  annually  declare  the  dividends 
provided  for  in  Article  II. 

"That  on  January  21,  1895,  paragraph  one  of 
article  1  of  the  by-laws  was  amended  to  read  as 
follows : 

"1.  'The  amount  of  the  capital  stock  by  the 
act  of  incorporation  authorized  at  $500,000.00 
shall  be  limited  to  $100,000.00  until  otherwise  de- 
termined by  the  vote  of  the  holders  of  the  major- 
ity of  the  stock.' 

"These  by-laws  as  so  amended  continued  in 
force  up  to  June  10,  1008,  when  they  were 
amended   as   hereinafter  set  forth. 

"That  since  its  organization,  and  up  to  some 
time  within  the  year  1007,  the  said  Insurance 
Company  was  engaged  in  the  business  of  insur- 
ing the  lives  of  persons  in  and  out  of  the  State  of 
Ohio,  and  of  issuing  life  insurance  policies  of 
two  general  classes ;  the  first  class  was  known  as 
non-participating  or  stock  policies,  and  was  a 
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form  of  policy  which  by  its  terms  docs  not  entitle 
the  beneficiary  to  any  participation  in  the  profits 
of  the  company,  but  in  which  the  interest  of  the 
assured  is  fixed  by  contract  in  a  definite  sum; 
the  second  class  was  known  as  participating 
policies,  or  mutual  policies,  which  by  their  terms 
entitled  the  assured  according  to  the  kind  and 
class  of  policy  to  the  policy's  equitable  propor- 
tion of  the  surplus  as  apportioned  by  the  Com- 
pany, payable  according  to  the  terms  and 
conditions  of  the  policies. 

"•J.     That  some  of  the  defendant's  officers  and 
agents,   including   its   President   and    Secretary 
at  different   times   prior  to    December  ol,  1907, 
while  engaged  in  transacting  its  business,  repre- 
sented to  prospective  policy-holders  that  the  sur- 
plus fund  was  for  the  benelit  and  protection  of 
its  policy-holders,  and  made  representations  to 
the    department    of   insurance   of   the   State   of 
Ohio   and   to  officers   of   other   states   that    said 
fund  was  a  fund  for  the  benefit  of  policy-holders; 
that    some   of   such    representations    were    made 
only  as  a  matter  of  individual  opinion  touching 
the  legal  rights  of  policy-holders,  while  the  most 
of  them   were  made  as  existing  facts;    that  no 
statements  or  representations  of  any  other  facts 
from  which  conclusions  as  to  the  rights  of  policy- 
holders   in    the    defendant's    surplus    could    be 
drawn,  were  ever  made  either  to  policy-holders 
or  to  said  departments  through  the  medium  of 
defendant 's  article  of  incorporation,  by-laws  and 
the  contracts  of  insurance,  all  of  which  records 
and  data  were  at  all  time-  on  file  with  the  vari- 
ous Mate  departments  of  insurance  wherever  the 
defendanl   transacted  business;    that  no  action 
was  ever  taken  by  the  stock  holders  or  directors 
of  defendant   authorizing  or  approving  or  re- 
pudiating said  representations  of  the   defend- 
ant's agents  and  officers,  touching  the  rights  of 
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the  policy-holders  in  the  defendant's  surplus,  or 
representations  of  any  kind  in  respect  thereto. 
Further,  that  all  of  the  defendant's  participat- 
ing policies  issued  from  time  to  time  through- 
out its  history,  provided  that  the  policy  was  en- 
titled to  receive  an  'equitable  proportion  of  the 
surplus  as  apportioned  by  the  Company,'  all  of 
the  various  forms  of  the  policies  were  filed  with 
the  various  state  department  of  insurance  as 
above  set  forth. 

"3.  That  in  the  conduct  of  its  business  The 
Union  Central  Life  Insurance  Company  from 
the  time  it  began  writing  life  insurance  up  to 
the  first  day  of  January,  1908,  made  no  separa- 
tion of  its  receipts  and  expenditures,  profits  and 
losses  as  they  pertained  to  participating  and  to 
non-participating  policies,  and  so  proceeding  ac- 
cumulated a  surplus  which  grew  until  on  Decem- 
ber 31,  1907,  it  amounted  to  $2,422,184.25,  of 
which  a  sum  largely  in  excess  of  $400,000  was 
derived  from  non-participating  policies. 

"4.  The  surplus  derived  from  the  non-par- 
'ticipating  business  of  the  defendant  for  the 
years  1908  and  1909  was  in  excess  of  $400,000. 

"5.  That  on  the  16th  day  of  June,  1908,  at  a 
special  meeting  of  the  stock-holders  of  the  de- 
fendant company  the  following  resolutions 
were  adopted : 

"  'Resolved,  by  the  stock-holders  of  The  Union 
Central  Life  Insurance  Company  that  the  di- 
rectors be  authorized  to  issue  the  treasury  stock 
amounting  to  $400,000  as  authorized  by  the  arti- 
cles of  incorporation. 

"  'Resolved,  that  the  proposed  amendment  of 
Article  IV  of  the  by-laws  as  printed  and  mailed 
to  the  stock-holders  on  May  15,  1908,  be  adopted 
so  that  in  Article  IV7,  Section  4,  provision  IV, 
paragraph  II,  the  following  words  'These  divi- 
dends, when  made,  shall  be  declared  on  the  first 
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day  of  April,  will   be  amended  to   read   as  fol- 
lows : 

"  'These  dividends  may  be  declared  at  any 
regular  monthly  meeting  or  called  meeting  of 
the  Board.' 

"Resolved,  that  Article  1  of  the  by-laws  be 
amended  to  read  as  follows:  'The  capital  stock 
of  the  Company  shall  be  $51  >0,000.00  divided  into 
shares  of  twenty  dollars  each,  and  shall  be  trans- 
ferable only  on  the  hooks  of  the  Company  in  the 
manner  in  which  the  Board  of  Directors  shall 
prescribe.' 

"That  the  Board  of  Directors  of  said  Com- 
pany on  said  16th  day  of  June,  1908,  at  a  called 
meeting  adopted  the  following  resolutions: 

"Resolved,  by  the  Board  of  Directors  of  The 
Union  Central  Life  Insurance  Company  under 
the  authority  of  Article  IV  of  the  By-Laws,  as 
amended  this  date,  that  a  dividend  to  stock- 
holders be,  and  the  same  is  hereby  declared  in 
the  sum  of  $400,000,00  from  the  profits  derived 
from  policies  issued  without  profit  to  the  policy- 
holders. 

"Resolved,  that  in  order  to  carry  out  the  res- 
olution this  day  adopted  by  the  stock-holders 
providing  for  the  issue  of  treasury  stock,  the 
said  dividend  be  paid  in  capital  stock  of  the 
Company,  to  be  issued  as  of  June  16,  1908,  pro 
lata,  according  to  the  holding  of  each  stock- 
holder of  record  this  day. 

"(!.  That  during  the  transaction  of  its  busi- 
ness the  said  Company  declared  from  time  to 
time  dividends  to  participating  policy-holders 
without  having  any  special  surplus  set  aside  for 
the  benefit  of  participating  policy-holders  or  any 
other  surplus  whatever  than  the  general  sur- 
plus contributed  by  both  participating  and  non- 
participating  policies;  and  in  the  same  manner 
the  Company  declared  semi-annual  dividends  of 
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five  per  cent,  to  the  stock-holders  without  hav- 
ing set  aside  any  special  surplus  derived  from 
non-participating  policies  or  any  other  surplus 
than  the  general  surplus  derived  from  all  class 
of  business ;  and  that  up  to  said  meeting  of  June 
16,  1908,  there  were  no  dividends  declared  to 
stock-holders  other  than  the  semi-annual  divi- 
dends of  five  per  cent,  specified  in  the  by-laws  of 
the  corporation. 

"7.  That  pursuant  to  the  action  of  the  stock- 
holders and  of  the  Board  of  Directors  on  June 
16,  1908,  certificates  of  stock  in  the  gross  amount 
of  $400,000.00  were  issued  as  fully  paid  up,  and 
held  in  trust  for  the  benefit  of  the  stock-holders 
of  the  Company  pro  rata;  and  that  since  said 
date  the  said  stock-holders  have  been  credited  on 
the  books  of  the  Company  with  dividends  upon 
said  stock  so  issued  at  the  rate  of  five  per  cent, 
semi-annually. 

"Conclusions  of  Law. 

"1.  That  said  issue  of  $400,000.00  of  capital 
stock  was  lawful. 

"2.  That  the  defendant  was  entitled  to  apply, 
toward  the  payment  of  said  stock,  $400,000.00 
out  of  the  surplus  on  hand  on  December  31, 
1907,  theretofore  derived  from  non-participat- 
ing business. 

"3.  That  the  defendant  is  not  estopped  from 
issuing  said  stock  and  applying  said  surplus 
from  non-participating  business  in  payment 
thereof. 

"4.  The  relator  is  not  entitled  to  the  relief 
prayed. 

"To  all  of  which  the  relator  excepts." 
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ASSIGNMENTS  OF  ERROR. 

1.  Upon  this  record  the  plaintiff  assigns  error  to  the 
Circuit  Court  as  follows: 

"(1)  In  the  latter  part  of  its  first  special 
finding  of  facts  when  in  describing  the  class  of 
policies  known  as  participating  or  mutual  poli- 
cies the  court  says  'which  by  their  terms  entitled 
the  assured  according  to  the  kind  and  class  of 
policy's  equitable  proportion  of  the  surplus  as 
apportioned  by  the  company,  payable  according 
to  the  terms  and  conditions  of  the  policies.'  " 

2.  Plaintiff  says  that  the  Court  erred  in  its  second 

special  finding  of  facts  in  saying: 

"  '  .  .  .  that  no  statements  or  representa- 
tions of  any  other  facts  from  which  conclusions 
as  to  the  rights  of  policy-holders  in  the  defend- 
ant's surplus  could  be  drawn,  were  ever  made 
either  to  policy-holders  or  to  said  departments 
through  the  medium  of  defendant's  articles  of 
incorporation,  by-laws  and  contracts  of  insur- 
ance, all  of  which  records  and  data  were  at  all 
times  on  file  with  the  various  state  departments 
of  insurance  wherever  the  defendant  transacted 
business ;  that  no  action  was  ever  taken  by  the 
stock-holders  or  directors  of  defendant  authoriz- 
ing or  approving  or  repudiating  said  representa- 
tions of  the  defendant's  agents  and  officer-, 
touching  the  rights  of  the  policy-holders  in  the 
defendant's  surplus,  or  representations  of  any 
kind  in  respect  thereto.  Further,  that  all  of  the 
defendant's  participating  policies  issued  from 
time  to  time  throughout  its  history,  provided 
that  the  policy  was  entitled  to  receive  an  'equi- 
table proportion  of  the  surplus  as  apportioned 
by  the  company.'  " 
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3.  Plaintiff  says  that  the  Circuit  Court  erred  in  the 
third  place  in  finding  that  more  than  $400,000  of  the 
admitted  surplus  had  been  derived  from  the  non-par- 
ticipating policies. 

■4.  In  the  fourth  place  the  plaintiff  says  the  court 
erred  in  its  entire  special  finding  of  fact,  which  was  that 
for  the  years  1908  and  1909,  the  surplus  derived  from 
stock  policies  was  in  excess  of  $400,000. 

The  other  assignments  of  error  are  "mere  conclusions 
of  law. 

II. 
ARGUMENT. 

THE  COMPANY  WAS  COMPELLED  TO  SEPARATE 

ITS  SURPLUS  AND  TO  INCREASE  ITS 

CAPITAL  STOCK. 

This  Court  will  not  examine  the  testimony  with  a  view 
'to  retrying  the  issues  joined  below,  but  only  to  ascer- 
tain whether  the  finding!  of  facts  made  by  the  Circuit 
Court  was  warranted.  With  this  object  in  view,  but 
also  with  the  purpose  of  correcting  statements  made  by 
counsel  for  the  plaintiff  in  error  in  their  briefs,  which, 
if  unnoticed,  might  prejudice  the  defendant  in  error,  we 
shall  review  at  greater  length  than  we  otherwise  would 
what  the  Record  shows  the  evidence  was  upon  the  several 
points  that  are  to  be  here  discussed;  and  first,  before 
undertaking  to  show  that  the  Company  had  this  surplus 
against  which  stock  dividend  was  issued,  the  following- 
extract  from  page  5  of  the  brief  of  Mr.  Kinkead  should 
be  answered. 
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.  .  the  little  company  which  started 
in  1S(>7  with  no  assets  save  its  capital  stock  of 
one  hundred  thousand  dollars  (#100,000.00)  had, 
at  the  close  of  business  in  the  year  1007,  assets 
amounting  to  over  sixty-two  million  dollars 
($62,000,000.00),  insurance  in  force  of  over  two 
hundred  and  fifty  million  dollars  ( *i>50,000,000.- 
00)  and  a  surplus  of  almost  two  million  live  hun- 
dred thousand  dollars  ($2,500,000.00).  Times 
now,  however,  had  changed;  a  new  principle  of 
business  had  Income  popular;  and  Pharaohs  alio 
knew  not  Joseph  were  in  power.  The  mere  ex- 
istence of  a  surplus  in  such  amount  led  inevit- 
ably, under  the  changed  conditions  and  differing 
views  of  the  officers  in  control  of  this  company, 
to  a  search  for  a  method  by  which  the  stock- 
holders, and  not,  as  previously  declared,  'the 
policy-holders  exclusively'  should  participate  in 
these  profits.  This  was  opened  by  a  wrenching 
of  th<-  insurance  reform  laws  to  accomplish  a 
purpose  most  foreign  to  the  intent  of  their  en- 
actment." 

The  testimony  refutes  the  cJiarge  thus  made  of  sinister 
purposes  on  the  part  of  the  Company  in  making  a  sepa- 
ration of  its  surplus  or  in  enlarging  the  capital  stock 
that  followed,  and  shows  that  it  was  practically  compelled 
to  do  both,  and  that  it  did  both  honestly  and  in  perfect 
good  faith  in  every  particular. 

That  the  Company  was  required  to  separate  its  sur- 
plus on  or  before  March  1st,  100S,  in  time  for  its  annual 
reports,  is  shown  by  the  proof  of  the  statutory  legis- 
lation that  was  enacted  in  New  York,  Louisiana.  Min- 
nesota, North  Dakota,  Colorado,  Wisconsin,  Delaware 
and  Ohio,  all  in  legal  effect  substantially  the  same,  not 
only  as  to  the  requirement  that  a  separation  should  be 
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made,  but  also  that  this  separation  should  be  shown  in  the 
annual  reports.     (See  Record,  pages  922  to  925.) 

Increase  of  Capital  Stock. 

The  testimony  also  shows  that  the  Company  was  liter- 
ally compelled  to  increase  its  capital  stock,  or  stop  busi- 
ness in  a  number  of  the  states  where  an  increase  to  $200,- 
000  was  required  by  statutory  enactment  as  a  condition 
precedent  to  continuing  business,  and  that,  in  view  of 
what  was  actually  required  in  some  of  the  states  and 
what  was  threatened  in  others,  as  in  Pennsylvania,  where 
it  was  proposed  to  require  a  capital  of  $300,000,  counsel 
for  the  Company  were  fully  justified  in  advising  the  Com- 
pany to  issue  all  its  authorized  capital  stock  still  unis- 
sued, and  the  Company  was  fully  justified  in  acting  in  ac- 
cordance with  such  advice.     (See  pages  807,  817  Record.) 

California. 

The  following  correspondence  of  the  Company  with 
the  Insurance  Qfficals  of  the  State  of  California,  found 
at  pages  985  to  990,  Record,  shows  under  what  kind  of 
compulsion  the  Company  acted: 

"San  Francisco,  California,  April  29th,  1908. 
"Union  Central  Life  Ins.  Co., 
"510  Kohl  Bldg.,  City. 

"Gentlemen  :  This  will  advise  you  that  in  ac- 
cordance with  the  provisions  of  Section  596(7  of 
the  Political  Code,  I  am  this  day  in  receipt  of 
advices  from  the  Attorney-General  to  the  effect 
that  the  certificate  of  organization,  capital  and 
assets  offered  for  filing  by  your  Company  can  not 
be  accepted  as  being  in  compliance  with  the  law. 

"So  that  you  may  better  understand  the  ob- 
jections raised,  I  enclose  herewith  a  copy  of 
the  Attorney-General's  opinion. 
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"In  view  of  said  opinion  it  will  be  necessary 
for  your  company  to  file  a  now  certificate  of  or- 
ganization, capital  and  assets,  blank  for  which 
purpose  is  enclosed  herewith.  Kindly  give  this 
matter  your  immediate  attention. 
"Very  truly  yours, 

"E.  My i;o.\-   Wolf, 
" Insurance  Commissioner." 

"Cincinnati,  Ohio,  May  9th,  1908. 
"Hon.  E.  Myron  Wolf, 

"Insurance  Commissioner, 

"San  Francisco,  California. 

"Dear  Sir:  I  acknowledge  receipt  of  your 
communication  of  April  29th,  1908,  enclosing  a 
copy  of  a  letter  addressed  to  you  by  the  Attor- 
ney-General, under  date  of  April  25,  1908,  from 
which  it  appears  that  it  is  the  opinion  of  the  At- 
torney-General and  of  your  department  that  the 
Union  Central 'Jife  Insurance  Company,  not 
being  'either  a  mutual  or  a  joint  stock  and  mu- 
tual company,'  is  required,  under  the  provisions 
of  Section  594  of  the  Political  Code  of  Cali- 
fornia, to  have  a  paid-up  capital  stock  of  at  least 
$200,000.00,  to  be  entitled  to  do  the  business  of 
insurance  in  that  state. 

"In  reply  I  have  to  say  that  we  have  been  un- 
der the  impression  that  the  Union  Central  Life 
Insurance  Company  would  be  regarded  as  a 
'joint  stock  and  mutual  company'  within  the 
meaning  of  the  last  paragraph  of  Section  594, 
and  upon  that  theory  you  were  furnished,  in  re- 
sponse to  your  letter  of  January  28th,  190S,  with 
a  certificate  of  organization,  capital  and  assets, 
certified  to  by  the  Superintendent  of  Insurance 
of  Ohio,  on  February  11th,  1908,  showing  thai 
the  company  had  a  paid-up  capital  stork  of 
$100,000.00  and  cash  assets  of  at  least  $200,000.- 
00,  above  all  liabilities.    Inasmuch  as 'the  com- 
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pany  has  engaged  in  issuing  policies  on  the  par- 
ticipating plan,  as  well  as  on  the  non-participat- 
ing plan,  it  was  hoped  that  this  certificate  would 
be  satisfactory. 

"It  is  hardly  necessary,  however,  to  assure 
you  that  this  Company  desires  to  continue  in 
business  in  California,  and  that  there  is  no  wish 
or  purpose  to  disregard  or  antagonize  the  deci- 
sion of  the  insurance  department  of  that  State. 
If,  therefore,  it  is  considered  that  the  view  we 
have  taken  of  the  law  is  not  tenable,  and  that  it 
is  necessary  to  increase  the  capital  stock,  the 
company  will  arrange  to  take  such  action  and 
thus  comply  with  the  requirements  of  California 
at  as  early  a  date  as  may  be  practicable. 

"I  desire,  however,  to  ask  your  indulgence 
while  I  refer  to  some  important  considerations 
which  lead  the  company  request  that  you  will 
concede  what  we  believe  to  be  a  reasonable  pe- 
riod of  time,  within  the  present  year,  in  which  to 
arrange  and  carry  out  plans  for  the  proposed 
increase  of  capital. 

"You  have  doubtless  observed  that  an  attempt 
has  been  made  by  Hamilton  County,  Ohio,  to  sub- 
ject this  company  to  heavy  taxation  on  its  special 
surplus  standing  to  the  credit  of  Life  Rate 
Endowment  policy  holders,  as  well  as  on  its  legal 
reserve.  On  the  14th  ultimo  the  Supreme  Court 
of  this  state  decided  the  suit  on  the  special  sur- 
plus against  the  Company.  The  suits  on  the 
legal  reserve  have  not  yet  been  heard.  The  judg- 
ment against  the  company,  together  with  the 
pending  suits,  involve  a  situation  of  the  utmost 
moment,  and  the  company  is  now  engaged,  and 
will  for  some  little  time  to  come  be  engaged,  in 
an  effort  to  effect  the  best  adjustment  possible. 
Without  going  into  details,  it  is  perhaps  suffi- 
cient to  say  that,  under  these  circumstances,  it 
would  be  most  inopportune  at  this  particular 
time  to  increase  the  capital  stock  of  the  com- 
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pany,  however  legal,  proper  and  necessary  that 
action  may  be. 

"In  addition  to  these  considerations,  I  may 
also  refer  to  the  fact  that,  although  our  char- 
ter authorizes  a  capital  stock  of  $500,000.00,  any 
action  looking  to  an  increase  of  the  paid-up  capi- 
tal, must  be  taken  at  a  regularly  called  meeting 
of  the  stockholders,  and  that  it  is  desirable  that 
all  stockholders  should  participate  in  such  meet 
ing.  At  the  present  time  several  stockholders, 
representing  more  than  a  fifth  of  the  capital  of 
the  company,  are  either  traveling  abroad  or  are 
as  far  distant  as  the  Pacific  slope,  and  their  at- 
tendance or  representation  at  such  meeting- 
could  not  be  secured  without  some  considerable 
negotiation  and  delay. 

"In  order,  therefore,  to  give  the  company  the 
necessary  time,  and  especially  to  enable  it  to  ad- 
just other  situations  which  are  of  vital  import- 
ance, I  beg  to  request  that,  in  the  exercise  of  the 
discretion  reposed  in  you  by  the  law,  you  will 
permit  the  company  to  effect  the  desired  increase 
of  capital  and  file  the  required  certificate  at  any 
time  during  the  year  1908,  under  the  express 
conditions  that  such  action  be  taken  by  the  com- 
pany at  as  early  a  date  as  may  be  practicable. 

"Hoping  to   hear  from   you  favorably,  I  am, 

"Respectfully  yours, 
"J.  R.  Clark,  President." 

"The  Insurance  Depart mkxt  State  of  California, 

San  Francisco. 

May  18,  1908. 
"E.  Myron  Wolf, 

Insurance  Commissioner. 
"Mr.  J.  R.  Clark. 

Pres.,  Union  Central  Life  Insurance  Co., 
Cincinnati,  Ohio. 
"Dear  sir:     Yours  of  the  9th  instant  to  hand 
and  contents  noted.     Of  course  you  are  aware 
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of  the  fact  that  the  increasing'  of  your  capital 
stock  from  $100,000.00  to  $200,000.00  is  not  the 
only  means  your  company  may  take  to  comply 
with  the  law  of  California.  If  the  policy-holders 
are  permitted  to  participate  in  any  way,  in  the 
management  of  the  company,  your  company 
would  be  construed  to  be  entitled  to  do  busi- 
ness in  California. 

"In  response  to  your  request  for  time  within 
which  to  increase  your  capital  stock,  would  call 
your  attention  to  my  action  in  the  cases  of  two 
other  companies.  In  one  case,  I  had  to  refuse 
certificate  of  authority,  which  resulted  in  a  great 
deal  of  friction  for  and  hardship  towards  Cali- 
fornia companies  in  the  State  from  which  that 
company  came ;  in  another  case  I  have  been  com- 
pelled to  revoke  the  certificate  of  authority. 

"If  I  have  anv  discretion,  of  course  I  can  not 
show  favoritism,  and  while  I  regret  extremely 
to  take  any  action  that  might  cause  annoyance 
to  any  solvent  and  reputable  company,  I  must 
comply  with  the  law,  and  can  not  make  distinc- 
tions. 

"  I  do  not  see  how  the  settlement  of  the  matter 
of  taxation  of  surplus  and  reserve  of  your  com- 
pany, nor  the  fact  that  a  number  of  stock-hold- 
ers might  not  personally  be  present  would  in- 
terfere with  your  compliance  with  the  law.  The 
former  matter  does  not  seem  to  have  any  bearing 
and  the  latter  difficulty,  if  it  be  a  difficulty,  may, 
seems  to  me,  be  met  by  securing  proxies. 
"Very  truly  yours, 

"E.  Myron  Wolf, 
Insurance  Commissioner. ' ; 
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"Cincinnati,  Ohio,  May  22nd,  L908. 
(Telegram) 

"Mr.  "Robert  Lee  Stephenson, 

Manager,  CTnion  Central  Life  Ins.  Co., 
214  Kohl  Building, 

San  Francisco,  ( lalifornia. 

"Please  inform  Insurance  Commissioner  com- 
pany making  arrangements  and  expects  to  fur- 
nish certificate  in  accordance  with  requirements 
before  the  end  of  June.  Impossible  to  secure 
desired  action  by  stock-holders  sooner  than  June 
fifteenth.  Trust  this  will  be  satisfactory.  Let- 
ter follows. 

"J.  R.  Clark, 
President." 

"Cincinnati,  Ohio,  May  22nd,  1908. 
"Mr.  Robert  Lee  Stephenson, 

Manager,  Union  Central  Life  Insurance  Co., 
214  Kohl  Building,  San  Francisco, 
California. 

"Dear  Sir:  Your  letter  of  May  16th  was  re- 
ceived in  due  time.  I  sent  yon  this  day  a  tele- 
gram reading-  as  follows: 

"  'Robert  Lee  Stephenson,  Manager,  Union 
Central  Life  Ins.  Co.,  214  Kohl  Building,  San 
Francisco,  California.  Please  inform  Insurance 
Commissioner  Company  making  arrangements 
and  expects  to  furnish  certificate  in  accordance 
with  requirement  before  the  end  of  June.  Im- 
possible to  secure  desired  action  by  stock-holders 
sooner  than  June  fifteenth.  Trust  this  will  be 
satisfactory.  Letter  follows.  J.  R.  Clark,  I 'res- 
ident. ' 

"If,  as  you  state,  this  company  has  been  per- 
mitted to  do  business  in  California  'on  suffer- 
ance' ever  since  July  1st,  1907,  it  would  seem 
only  a  resonable  request  for  the  Union  Central 
Life  Insurance  Company  to   ask    the   Insurance 


—  26  — 

Commissioner  to  allow  us  to  continue  on  the 
same  basis  until  the  latter  part  of  next  month, 
which,  as  indicated  in  my  telegram,  is  the  earli- 
est date  at  which  it  is  possible  to  secure  the  de- 
sired action  by  the  stock-holders.  Unless  some 
unforeseen  contingency  arises  which  can  not  now 
be  anticipated,  we  expect  to  furnish  Insurance 
Commissioner  Wo'i  bv  or  before  the  close  of 
June,  1908,  with  'a  certificate  of  organization, 
capital  and  assets'  in  accordance  with  the  hold- 
ing of  the  California  authorities  on  the  require- 
ments of  Section  594,  Chapter  119  of  the  Politi- 
cal Code  of  that  State.  I  trust  this  will  be  con- 
sidered satisfactory. 

' '  Yours  respectfully, 
"J.  E.  Clark,  President." 

That  this  action  of  California  was  the  precipitating 
cause  of  the  action  of  the  Company  in  increasing  its  cap- 
ital stock  is  shown  at  page  900,  Record,  where  is  given  a 
copy  of  the  minutes  of  the  meeting  of  the  stock-holders, 
held  June  18,  1908,  from  which  we  quote  as  follows: 

"The  president  reported  that  the  Company 
had  been  officially  notified  that  its  license  to 
transact  business  in  the  state  of  California 
could  not  be  renewed  on  July  first,  1908,  unless 
it  had  either  two  hundred  thousand  dollars 
($200,000)  of  capital  stock  or  a  representation 
of  policy-holders  on  the  board  of  directors.  He 
stated  that  the  laws  of  the  state  of  Ohio  would 
not  permit  the  latter." 

This  last  statement  of  the  President  that  "the  laws  of 
the  state  of  Ohio  would  not  permit  the  latter,"  had  ref- 
erence to  the  testimony  found  at  page  817,  Record,  to  the 
effect  that  the  solicitors  of  the  Company,  Messrs.  Maxwell 
&  Ramsey,  had  advised  the  company  that  it 
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"could  not  comply  with  the  requirements  of  the 
State  of  California  by  putting  a  representation 
of  the  participating  policy-holders  on  your  (its) 
Board  of  Directors,  because  that  was  prohibited 
by  the  laws  of  Ohio."  (Only  stock-holders  could 
ad  as  directors.  I 

"Q.  There  was  no  alternative  except  to  in- 
crease your  stock  to  at  leasl  sl'00,000.00  ! 

"A.     Xo. 

"Q.  After  full  consideration  of  the  matter 
you  adopted  the  resolution  authorizing  an  issue 
of  $400,000.01).' 

••A.     We  did. 

"Q.  Had  there  at  any  time  prior  to  this  occa- 
sion, or  prior  to  the  consideration  of  this  ques- 
tion as  it  was  brought  up  by  the  State  of  Califor- 
nia, if  that  was  the  first,  been  any  discu><ion  of 
an  official  character  by  the  Board  of  Directors 
of  the  Company  of  the  question  of  issuing:  a  stock 
dividend  or  of  the  ownership  of  that  fund  .' 

"A.     None  at  all. 

•*(t).  So  this  action  was  precipitated  by  the 
action  of  California  and  these  other  state-  in  re- 
quiring an  increase  of  capital  stock .' 

••A.     It  was." 


The  Separation  Was  Honestly  Made. 

We  quote  as  follows  from  page  815  Record,  testimony 
of  Mr.  Hardcastle: 

"Q.  State  whether  or  nol  any  time  before 
you  made  this  investigation,  or  in  connection 
with  the  investigation,  or  in  connection  with 
your  report,  you  were  influenced  in  any  way.  or 
whether  anybody  suggested  t«»  you  the  investi- 
gation or  report  had  anything  to  do  with  the 
question  of  the  ownership  of  the  $77i>.n||||.n"  sur- 
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plus  fund  you  found  standing  to  the  credit  of  the 
stock  policies? 

"A.     Not  at  all. 

"Q.  That  question  was  precipitated  inde- 
pendently of  the  Armstrong  law  and  indepen- 
dently of  your  making  the  investigation  1 

"A.     Independently  and  subsequently." 

At  page  242,  Record,  Mr.  Clark,  the  President  of  the 
Company,  says: 

"Q You  have  been  asked  par- 
ticularly why  Mr.  Fackler  did  not  carry  out  the 
request  and  the  question  seemed  to  indicate 
that  there  might  be  some  suspicion  that  you 
had  given  him  some  advice  with  respect  to 
the  result  which  you  desired  his  report  to  show, 
was  there  anything  of  the  kind? 

"A.     No,  sir;  absolutely  none. 

"Q.  There  was  no  proposition  as  to  how  it 
should  come  out? 

"A.     No,  sir. 

"  Q.  At  that  time  you  did  not  know  anything 
about  the  subject? 

"A.  Did  not  know  whether  it  would  be  a 
profit  or  a  loss. 

"Q.  At  that  time  you  didn't  know  anything 
about  the  stock  dividend? 

"A.     No,  sir. 

"Q.  That  came  out  later  when  this  legisla- 
tion arose? 

"A.    Yes,  sir. 
"By  Mr.  Kinkead— 

"Q.  Didn't  Mr.  Hardcastle  tell  you  that  he 
expected  a  profit? 

"A.     He  did  not. 

"  Q.  If  I  told  you  that  he  has  testified  that  he 
expected  a  profit,  woulid  that  affect  your  mem- 
ory on  the  subject? 

"A.     No,  sir. 
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"Mr.  Foraker— 

"Q.    He  had  no   instructions   to   pursue  any 
plan  with  reference  to  bringing  out  a  profit  .' 

"A.     No,  sir." 


The  Separation  Was  Approximately  Accurate  and  So 
Conservative  as  to  be  Less  Favorable  to  the  Stock- 
holders Than  Absolute  Accuracy  Would  Have  Been. 

It  is  admitted  that  the  Company  had  a  surplus  on  the 
31st  day  of  December,  1907,  of  $2,422,184.25.  It  is  ad- 
mitted that  the  Company  prior  to  that  time  had  done  but 
two  kinds  of  business — participating  and  non-participat- 
ing, and  that  the  participating  business  at  that  time 
amounted  to  about  one-fifth  of  the  entire  business  of  the 
Company.  It  is  admitted  that  the  profits  arising  from 
these  two  kinds  of  business  were,  to  the  extent  they  were 
set  aside  for  such  a  purpose,  inextricably  intermingled 
in  this  surplus  fund.  The  same  is  true  as  to  practically 
all  other  such  companies.  It  is  also  conceded,  or  at  least 
must  be  conceded,  that  this  intermingling  of  this  surplus 
fund  was  with  the  full  knowledge  and  approval  of  the  In- 
surance Department  of  Ohio,  and  of  all  the  other  States 
in  which  the  Company  was  doing  business.  It  did  not 
seem  to  occur  to  anybody  prior  to  the  disclosure  of  the 
insurance  irregularities  in  New  York  that  there  was  any 
impropriety  in  thus  intermingling  these  funds.  As  a  re- 
sult of  these  disclosures  the  legislation  already  noted  was 
enacted  in  different  states  requiring  a  separation.  Some 
of  those  statutes,  particularly  that  of  Colorado,  provided 
that  this  separation  should  he  of  fund-  already  accumula- 
ted, the  language  of  that  statute  being" 'Any  Company  is- 
suing or  having  issued  both  participating  and  non-partici- 
pating policies,  shall  make  a  separate  statement  of  protits 
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and  losses,  margins  and  expenses,  as  aforesaid,  with  refer- 
ence to  each  of  said  kinds  of  business,"  etc.  To  the  same 
effect  were  the  statutes  in  Wisconsin,  Louisiana,  and  a 
number  of  other  states.  But  whether  intended  to  be  re- 
troactive or  not,  the  statutes  of  all  the  states  compelling 
companies  to  keep  a  separate  accounting  required  them 
of  necessity,  as  a  matter  of  bookkeeping,  to  find  a  start- 
ing point,  and  that  could  be  found  only  by  separation. 

Thus  was  precipitated  on  the  Company  unexpectedly  a 
necessity  to  separate  this  surplus  fund.  The  time  allowed 
for  such  separation  was  limited  to  March  1,  1908.  The 
overwhelming  weight  of  the  testimony  shows  that  it 
would  have  been  impossible  to  make  a  separate  calcula- 
tion as  to  each  policy,  as  the  State  claims  should  have 
been  done,  within  the  time  allowed.  The  Company  to 
protect  its  business  in  all  the  States,  but  particularly  in 
those  where  the  separation  of  the  existing  surplus  was 
expressly  required,  was  compelled,  therefore,  to  adopt 
some  method  other  than  that  which  the  State  claims 
should  have  been  adopted.  In  this  emergency  it  em- 
ployed all  data  available  to  enable  it  to  make  as  near  an 
approximation  to  absolute  accuracy  as  was  possible.  The 
result  arrived  at  is  attacked  not  for  fraud  or  mistake  or 
any  irregularity,  but  because  it  is  claimed  the  data  used 
could  not  show  an  absolutely  accurate  result.  It  may  be 
answered  that  neither  would  the  method  which  the  State 
claims  should  have  been  adopted  have  shown  an  abso- 
lutely accurate  result,  for  even  according  to  that  method 
there  were  items  of  expense  which  must  of  necessity  have 
been  estimated.  These  items  were  such  as  salaries  of  the 
officers  of  the  Company  and  the  expense  of  the  clerical 
force  of  the  Company.  The  same  is  true  as  to  the  inter- 
est and  losses  on  loans. 
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As  to  the  apportionment  of  the  expenses  and  the  rate  of 
interest,  two  of  the  four  factors  employed,  there  is  no  com" 
plaint.  It  is  conceded  by  the  State  that  both  of  these  fac- 
tors were  conservative  and  fair,  and  as  to  the  interest 
rate  it  is  shown  by  the  testimony,  which  is  uncontradicted, 
thai  the  rate  employed  by  Mr.  Bardcastle  was  less  than 
the  actual  rate  by  more  than  the  half  of  one  per  cent. 

While  at  the  time  when  he  adopted  it,  Mr.  Hardcastle 
had  what  seemed  to  he  a  narrow  basis  for  determining 
the  factor  of  gains  from  lapses  and  surrenders,  afterward 
that  basis  was  so  widened  by  his  subsequent  investiga- 
tions as  to  show  that  his  estimate  was  more  than  conser-. 
vative. 

At  the  trial  he  had  the  actual  figures  for  ten  years  and 
these  figures  show  that  the  actual  gains  from  lapses  and 
surrenders  were  during  that  period  $637.00  on  each  mil- 
lion, as  against  his  estimate  of  $583.99  on  each  million; 
thus  showing  that  factor  to  have  been  more  than  conserva- 
tive. 

lie  had  a  wider  basis  for  an  average  in  ascertaining  the 
rate  of  actual  to  expected  mortality  that  he  adopted. 
He  had  five  years.  It  is  claimed  by  the  State  that  an 
average  for  five  years  is  not  sufficient,  and  in  the  second 
place  that  the  average  he  adopted  was  for  general  mortal- 
ity of  the  Company  including  participating  as  well  as  non- 
participating  business.  Mr.  Hardcastle  testifies  that 
when  he  adopted  these  five  years  and  took  the  rate  they 
show  for  the  general  mortality  of  the  Company  he  knew 
that  they  were  typical  years,  and  that  it  was  a  safe  esti- 
mate, but  he  testified  at  the  trial  that  afterwards  he  made 
a  careful  computation  for  the  years  1893, 1894,  1895,  1896, 
1S97  and  1898  of  the  stock  business  alone,  and  that  he 
found  as  a  result,  the  average  rate  of  mortality  for  the 
stock  business  during  these  six  years  was  but  fifty-five 
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per  cent,  and  a  fraction,  as  against  58  per  cent,  and  a  frac- 
tion, which  was  the  rate  he  employed ;  thus  showing  that 
the  fourth  and  last  factor  he  employed  was  like  all  the 
others  more  than  conservative. 

In  view  of  the  fact  that  he  employed  all  the  data  avail- 
able, and  that  by  these  subsequent  tests  he  verified  the 
conservatism  of  the  estimates  he  employed,  the  action  of 
the  Directors  in  accepting  his  work  and  ordering  a  sepa- 
ration in  accordance  therewith  was  fully  vindicated. 

But  Mr.  Hardcastle  's  work  is  confirmed  in  other  re- 
spects. He  testified  that  since  the  first  of  January,  1908, 
they  have  kept  a  separate  accounting  for  the  two  classes 
of  business,  and  that  for  the  year  1908  there  was  in  round 
numbers  a  profit  to  the  credit  of  the  stock  policies  of 
$348,000.00,  and  that  for  the  year  1909,  notwithstanding 
they  had  ceased  to  do  that  kind  of  business  two  years  be- 
fore, there  was  a  net  surplus  to  the  credit  of  the  stock 
policies  in  round  figures  of  $248,000.00.  It  is  not  possible 
that  there  should  have  been  such  profits  as  these  during 
these  two  years  and  no  corresponding  profits  during  the 
preceding  years  after  the  point  had  been  reached  where, 
according  to  the  age  of  these  policies,  they  became  profit- 
able. 

Mr.  Hardcastle  further  testifies  that  he  applied  his  esti- 
mates to  the  year  1908  to  see  how  the  results  would  cor- 
respond with  the  actual  accounting,  and  that  according  to 
his  estimate  there  would  have  been  a  credit  for  that  year 
to  the  surplus  of  the  stock  policies  of  only  $312,000.00,  in- 
stead of  the  actual  profit  of  $348,000.00. 

That  the  participating  policies  contributed  to  the  sur- 
plus their  full  proportionate  share  is  shown  by  the  fact, 
conceded  in  the  case,  that  after  the  lapse  of  three  or  four 
years,  on  account  of  the  increasing  amounts  of  dividends 
paid,  the  premium,  which  at  first  is  larger  on  the  partici- 
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pating  than  on  the  stock  policies,  is  brought  down  to  a 
point  where  it  is  less;  so  that,  in  the  lapse  of  time  that 
which  is  at  the  beginning  the  more  expensive  becomes  the 
less  expensive  business,  and  the  Company  in  consequence 
realizes  from  its  stock  business  a  greater  profit  in  propor- 
tion than  from  its  mutual  business. 

At  pages  783-4  of  the  Record,  Hr.  Hardcastle  testified: 

"Q.  Can  you  tell  me  what  lias  boon  vour  ex- 
perience  as  to  some  of  the  older  participating 
policies,  as  to  the  amount  of  the  credits  on  ac- 
count of  dividends,  how  high  a  percentage  of 
the  whole  premium  they  amount  to  in  the  lapse 
of  time? 

"A.  /  believe  the  Company  has  at  least  one 
policy  on  its  hooks  on  which  the  dividends  have 
grown  to  such  a  point  that  the//  arc  more  than 
sufficient  to  pay  the  premium. 

1 '  Q.  That  is,  you  pay  back  to  the  participating 
policy  holder  every  year  more  than  his  original 
premium  ? 

"A.      Yes. 

"Q.     So  thai  he  does  not  pay  anything-  in? 

"A.      No. 

"Q.  But  gets  the  amount  of  the  original  pre- 
mium with  an  additional  percentage  on  top  of 
that? 

"A.    Yes. 

"Q.  Well,  now,  that  is  one  case  where  the 
policy  holder  gets  back  more  than  a  full  100  per 
cent,  of  his  premium;  are  there  other  cases  where 
they  get  a  high  percentage? 

"A.     Oh,  a  ureal  many. 

"Q.    How  high  a  percentage? 

"A.  The  percentage  varies  according  to  the 
plan  and  age  of  issue  and  the  kind  of  policy. 

"Q.     I  am  speaking  in  a  general  way.' 

"A.  Dividends  amounting  to  a  third  of  the 
jii<  mium  or  wore  arc  by  no  means  uncommon. 
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"Q.  Take  the  case  yon  mentioned  a  while 
ago ;  the  original  premium  was  how  much  ? 

"A.     $20.63. 

' '  Q.  Now,  a  third  of  that  would  be  six  dollars 
and  something,  nearly  seven  dollars"? 

"A.     Nearly  seven  dollars. 

"Q.  You  mean  that  the  dividend  that  that 
party  would  get  back  in  the  course  of  years 
would  amount  to  as  much  as  $7.00 — that  would 
reduce  it  to  $13.00  ? 

"A.  I  believe  the  dividend  on  that  policy 
would  amount  to  $7.00  within  a  comparatively 
few  years. 

"Q.     How  many  years  f 

"A.  I  have  nothing  before  me  that  would  en- 
able me  to  say. 

"Q.  Is  what  you  have  said  as  to  that  policy 
typical  as  to  what  has  occurred  in  respect  to  all 
your  annual  dividend  participating  policies  dur- 
ing this  period? 

"A.  In  a  general  way  it  is  typical,  not  in  the 
same  degree,  this  one  has  reference  to  the  issues 
of  1907. 

"Q.  Was  there  ever  a  time  in  the  history  of 
the  company  when  you  issued  stock  'policies  at 
a  premium  so  much  lower  than  the  premium 
exacted  for  the  participating-  policies  that  the 
dividend  on  participating  policies  did  not  in  the 
course  of  a  few  years  bring  the  premium  down 
lower  than  premium  on  the  stock  policies? 

"A.    No. 

"Q.  Not  since  the  beginning  of  the  history 
of  the  company  ? 

"A.     No. 

"Q.  Your  books  show  that  conclusively 
without  any  qualification  whatever? 

"A.    Yes. 

"Q.  So  that  it  is  from  consideration  of  this 
character,  I  presume,  you  made  the  statement 
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yesterday,  and  repeal  it  now,  that  the  rate  real- 
ized on  your  participating  business  is  a  lower 
rate,  in  fact,  than  the  premium  realized  on  your 
stock  policies? 
"A.     Yes." 

We  quote  farther  from   the   testimony   of  Mr.   Hard- 
castle  (page  805,  Record),  as  follows: 

"Q.  Is  it  not  true  all  old  policies  are  paying 
dividends  that  are  from  year  to  year  increasing:' 

"A.  They  increase  in  general,  occasionally^ 
there  may  be  a  decrease  when  we  make  a  change 
in  our  dividends. 

"Q.  Is  or  not  if  usual  for  your  participating 
policies  in  a  few  years  to  reach  a  point  where 
the  dividend  becomes  large  enough  to  equal,  and 
more  than  equal,  the  difference  between  the  high- 
er premium  paid  on  the  participating  policy  as 
compared  with  the  lower  premium  paid  on  the 
non-participating  policy  f 

"A.     It  is. 

"Q.  That  is  the  ordinary  course  of  the  bus- 
iness f 

"A.     Yes. 

"Q.  It  was  in  view  of  that  you  stated  this 
morning  this  was  cheaper  insurance  in  your 
opinion  ? 

"A.    Yes. 

"Q.  Is  it  not  so  regarded  by  the  officials  of 
1  he  company  .' 

"A.     I  believe  it  is. 

"Q.  You  are  the  Actuary,  how  do  you  regard 
it.' 

"A.  I  regard  the  participating  policies  of  the 
company  as  cheaper  than  the  non-participating 
policies. 

"Q.  And  as  yielding,  therefore,  less  profits 
on  the  same  amount  of  business  .' 
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"A.  Less  contribution  to  the  Company's  sur- 
plus. 

' '  Q.  In  proportion  to  the  amount  of  business .' 

"A.  Yes." 

All  this  being  true,  it  is  not  in  the  nature  of  things  pos- 
sible for  the  Company  to  have  made  a  net  surplus  of  $2,- 
422,184.25  solely  from  its  participating  business. 

In  the  nature  of  things  not  only  a  proportionate  amount 
of  this  gross  sum  must  have  come  from  the  stock  policies, 
but  more  than  an  exact  proportion.  These  are  facts  that 
can  not  be  disposed  of  by  an  examiner,  whether  he  be  hon- 
est or  dishonest. 

As  shown  by  Mr.  Faekler  all  this  is  confirmed  by  the 
experience  of  other  companies;  particularly  the  experi- 
ence of  the  Travelers. 

But  finally  and  conclusively  Mr.  Hardcastle's  estimates 
are  shown  to  have  been  conservative  by  the  result  of  his 
actual  computations  for  the  year  1900,  for  while  the  re- 
sult was  $31,000  and  some  odd  dollars  less  than  his  esti- 
mate for  that  year  of  $72,000,  yet  the  explanation  for  that 
fact  is  so  plain  that,  coupled  with  the  fact  that  no  such 
thing  ever  before  or  since  happened,  or  could  have  hap- 
pened, in  the  history  of  the  company,  it  amounts  to  a  con- 
firmation. The  Court  will  also  remember  that  Mr.  Hard- 
castle  testified  that  never  before  in  the  history  of  the  com- 
pany did  it  have  such  an  extravagant  loss  on  re-insurance 
as  it  had  in  that  year  of  1900;  that  if  their  experience  as 
to  re-insurance  had  been  normal  there  would  have  been 
enough  added  to  the  gains  of  the  Company  to  have  prac- 
tically brought  the  aggregate  up  to  his  estimate  of  $72, 000; 
But  it  should  be  also  remembered  that  according  to  the 
testimony  of  Mr.  Hardcastle  he  never  contended  that  an 
actual  calculation  on  the  business  of  any  one  year  would 
bring  out  the  exact  amount  he  had  estimated  for  that 
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year  of  either  profit  or  deficit.  I  lis  contention  was  all  the 
way  through,  not  that  the  actual  results  for  any  one  year 
would  correspond  with  his  estimated  results  for  thai  year, 

but  that  his  aggregate  for  all  the  years  was  substantially 
correct,  and,  as  he  testified,  in  view  of  his  further  tests, 
so  conservative  that  the  amount  with  which  he  credited  the 
stock  policies  was  less  than  should  have  been  credited  to 
them.  In  other  words,  some  years  might  be  expected 
to  fall  below  his  estimate,  but  others  would  go  above  and 
beyond  his  estimate  sufficiently  to  make  up  for  any  such 
loss  or  deficit. 

There  can  not  be,  in  view  of  these  facts,  any  reasonable 
doubt  but  that  the  Directors  were  justified  in  crediting 
the  stock  policies  with  the  amount  found  due  them  by  the 
Actuary,  but  it  should  be  remembered  in  determining 
whether  or  not  there  was  as  much  as  $400,000.00  in  the 
surplus  fund  of  the  stock  policies  at  the  time  when  the 
stock  dividend  was  declared  that  this  dividend  was  not 
declared  until  the  16th  of  June,  1908,  in  the  middle  of  a 
year  which  an  actual  and  accurate  accounting  shows 
yielding  $348,000.00,  in  round  figures,  to  the  credit  of  the 
stockholders'  surplus  fund.  It  is  fair  to  presume  that 
half  of  this  $348,000.00,  or  $174,000.00,  had  been  earned 
at  the  time  when  the  dividend  was  declared;  and  if  there 
were  any  doubt  about  the  sufficiency  of  the  surplus  to 
justify  the  stock  dividend  it  might  be  claimed  with  per- 
fect propriety  that  the  full  amounts  of  $348,000.00  for 
1908,  and  $248,000.00  for  1909,  might  be  taken  into  con- 
sideration in  determining  whether  the  Court  should  oust 
the  Company  from  the  franchise  of  issuing  that  stock. 

But  enough  has  been  said  to  show  that  the  third  and 
fourth  findings  of  the  Court,  to  which  error  has  been  as- 
signed, were  fully  supported  by  the  evidence;  in  truth,  be- 
yond surmises  and  speculation  and  deductions  there  is  no 
testimony  as  to  any  fact  that  is  in  contradiction. 
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The  Commingling  of  the  Surplus  Arising  from  Both 
Kinds  of  Policies  was  not  in  Violation  of  Any  Fidu- 
cial Relation  of  the  Company  to  Its  Policy  Holders, 
and  Therefore  the  Company  was  Not  Estopped  on 
that  Account  from  Making  Such  Separation  as  it  did 
Make. 

The  surplus  fund  was  provided  for  in  the  3d  item  of  the 
4th  paragraph  of  Article  6  of  the  by-laws,  and  this  provi- 
sion reads  as  follows: 

".  .  .  a  surplus  fund  in  such  sum  as  may, 
in  the  judgment  of  the  Board,  be  necessary  for 
the  security  of  the  Company. ' ' 

The  petition  alleges  that  all  the  policies  of  the  Com- 
pany were  issued  under  and  in  pursuance  of  its  by-laws, 
and  that  the  same  have  been  held  out  to  policy  holders  as 
.  .  .  .  "fixing  the  limit  of  the  interest  of  the  stock- 
holders in  the  corporation  ....  and  that  "a  non- 
participating  policy  entitled  the  assured  by  its  terms  to 
its  equitabje  proportion  of  the  undivided  surplus,  payable 
according  to  the  terms  and  conditions  of  the  policy." 

This  allegation  of  the  petition  was  admitted  by  the  an- 
swer and  was  sufficient  of  itself  to  support  the  first  spe- 
cial finding  of  the  Circuit  Court. 

Such  being  the  nature  of  the  surplus,  and  such  being 
the  relation  to  it  of  the  policy  holders,  it  rested  with  the 
Board  of  Directors,  subject  to  correction  only  for  fraud 
or  mistake,  to  determine  the  equitable  proportion  of  the 
interest  of  each  policy  holder  in  the  surplus;  and  such 
being  the  contractual  relations  assumed  by  the  Company 
and  those  whom  it  insured,  the  Company  was  not,  as  an 
ordinary  trustee,  in  the  absence  of  a  statutory  require- 
ment, bound  to  maintain  two  surplus  funds,  one  for  each 
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kind  of  insurance;  and  having  in  common  with  practically 
all  other  companies  of  like  character,  commingled  its  sur- 
plus funds,  it  was  not  bound,  when  a  statutory  require- 
ment was  enacted  to  separate  the  funds,  to  do  an  impos- 
sible thing,  but  only  in  good  faith,  and  from  such  data  as 
were  available,  to  make  the  nearest  approach  to  accuracy 
that  was  possible  under  all  the  circumstances;  and  that  it 
did.  The  statute  of  Ohio  recognizes  and  accepts  "esti- 
mates" in  lieu  of  accuracy  in  all  similar  requirements. 
(Sections  3602-3603,  etc.)  Estimates  were  sufficient  in 
the  case  because,  in  the  first  place,  nothing  else  was,  un- 
der the  circumstances,  possible,  and  because,  in  the  sec- 
ond place,  all  the  participating  policy  holders  were  en- 
titled to  was  their  "equitable  proportion"  of  the  profits, 
to  be  determined  by  the  Directors,  and  that,  they  had 
received  to  the  amount  of  more  than  $14,000,000,  paid  and 
allowed  them  as  dividends  during  the  forty  years  of  the 
Company's  life;  and  because  the  surplus  realized  after 
paying  such  dividends  was  only  "for  the  security  of  the 
Company"  and  not  a  trust  fund  in  which  any  policy 
holder  of  any  class  had  a  proprietary  interest  for  his  in- 
dividual benefit,  as  to  which  the  Company  was  a  trustee 
he  could  call  to  account.  And  if  it  were  otherwise  this 
action  would  necessarily  fail  because  quo  warranto  would 
not  be  the  appropriate  remedy  since  it  is  not  within  the 
purpose  of  such  action  to  determine  disputes  as  to  prop- 
erty rights  between  the  Company  and  its  individual 
stockholders. 

State,  ex  rel,  v.  Hail  road  Company  et  al,  50  Ohio 
State,  239,  page  251. 
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Memorandum  of  Authorities  as  to  Discretion  of  Directors 
as  to  Declaring  Dividends. 

The  stockholders  have  no  absolute  right  to  have  a  divi- 
dend declared,  as  the  matter  rests  ordinarily  in  the  dis- 
cretion of  the  Directors.  So  long  as  this  discretion  is 
honestly  exercised,  it  will  not  be  controlled  by  the  court. 

Kaufman  v.  Woolen  Mills  Co.  (Va.),  25  S.  E. 
Sep.,  1003. 

"The  directors  of  a  corporation,  and  they 
alone,  have  the  power  to  declare  a  dividend  of  the 
earnings  of  the  corporation  and  to  determine 
the  amount." 

Hunter  v.  Roberts,  83  Mich.,  63. 

Grant  v.  Ross  (Ky.),  37  S.  W.  Rep.,  263. 

The  Supreme  Court  of  the  United  States  recently  said : 

"Acting  in  good  faith  and  for  the  best  inter- 
ests of  all  concerned,  the  corporation  may  dis- 
tribute its  earnings  at  once  to  the  stockholders 
as  income,  or  it  may  reserve  part  of  the  earn- 
ings of  a  prosperous  year  to  make  up  a  possible 
lack  of  profit  in  future  years.  Which  of  these 
courses  is  to  be  pursued  is  to  be  determined  by 
the  directors  with  due  regard  to  the  conditions 
of  the  company's  property  and  affairs  as  a 
whole ;  and,  unless  in  case  of  fraud  or  bad  faith 
on  their  part  their  discretion  in  this  respect  can 
not  be  controlled  by  the  courts,  even  at  the  suit  of 
owners  of  preferred  stock,  entitled  by  express 
agreement  with  the  corporation  to  dividends  at 
a  certain  yearly  rate  in  preference  to  the  pay- 
ment of  any  dividend  on  the  common  stock  but 
dependent  on  the  profit  of  each  particular  year 
as  declared  by  the  board  of  directors." 

119  U.  S.,  296  {R.  R.  v.  Nickals.) 


—  41  — 

When  not  restricted  by  charter  the  manner  of  paying  a 
dividend  is  under  the  control  of  the  directors  and  may 
be  in  cash,  property  or  in  dividend  stock.  In  a  Xew  York 
case  it  was  said : 

"There  is  no  statute  which  requires  dividends 
in  telegraph  companies  or  in  companies  gener- 
ally to  be  made  in  cash.  Whether  they  shall  be 
made  in  cash  or  property  must  always  rest  in 
the  discretion  of  the  directors.  There  is  no  rule 
of  law  or  reason  founded  upon  public  policy 
which  condemns  a  property  dividend.  The  di- 
rectors could  convert  the  property  into  cash  for 
a  dividend  and  divide  that.  So  the  stockholders 
can  take  the  property  divided  to  them  and  sell  it 
and  thus  realize  the  cash.  Within  the  domain 
of  law  it  can  make  no  material  difference  which 
course  is  chosen." 

Williams  v.  Western  Union,  93  N.  Y.,  162. 

But  the  courts  will  not  control  the  discretionary  powers 
of  the  managing  agents  of  a  corporation  sd  Ion//  as  tint/ 
net  honestly  and  within  the  power  conferred  by  the  char- 
ter. Oglesby  v.  Attrill,  10.")  U.  S.,  405.  Thus,  directors 
will  not  be  compelled  to  bring  an  action  in  the  name  of  the 
corporation  or  pay  dividends,  unless  there  is  an  abuse  of 
discretion. 

Samuel  v.  Holladay,  1  W'oodw.,  400. 

The  equitable  share  of  the  surplus  of  a  mutual  insur- 
ance company,  which  a  policy  holder  should  be  credited 
with,  is  such  share  as  may,  with  due  regard  to  the  safety 
of  all  policy  holders,  and  the  security  of  the  business  of 
the  company,  in  the  exercise  of  a  proper  discretion,  be 
thus  credited.  No  title  to  any  part  of  such  surplus,  which 
will  enable  a  policy  holder  to  maintain  an  action  at  law  for 
its  recovery  until  the  distribution  is  made  by  the  offia  rs 
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of  the  company,  is  given  by  a  policy  providing-  that  the 
members  shall  be  entitled  to  participate  in  the  distribu- 
ton  of  the  surplus  according  to  such  principles  and 
methods  as  may  from  time  to  time  be  adopted,  which  are 
expressly  ratified  and  accepted  by  him.  Greeff  v.  Equi- 
table Life  Assurance  Soc,  160  N.  Y.,  19,  46  L.  R.  A.,  288. 
A  court  will  not  interfere  in  the  apportionment  or  distri- 
bution, unless  fraud  or  irregularity  be  shown. 

Gadd  v.  Equitable  Society,  97  Fed.,  837. 
Bines  v.  Mutual  Co.  (Ky.),  33  S.  W.,  202. 

Sec.  536 — Cook  on  Corporations — Stock  dividends.  A 
stock  dividend,  as  the  name  imports,  is  a  dividend  of  the 
stock  of  the  corporation.  Such  a  dividend  is  lawful  when 
an  amount  of  money  or  property  equivalent  in  value  to 
the  full  value  of  the  s-tock  distributed  as  a  dividend 
has  been  accumulated  and  is  permanently  added  to  the 
capital  stock  of  the  corporation.  Corporations  fre- 
quently make  a  dividend  of  this  character  when  im- 
provements of  the  corporate  property  or  exten- 
sions of  the  business  have  been  made  of  the  profits 
earned.  It  is  also  made  when  the  corporate  plant 
has  increased  in  value,  and  it  seems  better  to  issue  new 
stock  to  represent  the  excess  of  value  than  to  sell  the  in- 
crease and  declare  a  cash  dividend.  In  this  country 
'these  dividends  are  frequently  made,  and  are  constantly 
sustained  by  the  courts. 

Williams  v.  Western  Union,  93  N.  Y.,  162,  188, 

et  seq. 
Dock  v.  Schlichter  Co.,  167  Pa.  St.,  370. 
Farewell  v.  Great  Wes.  Tel.  Co.,  161  Ills.,  522  (a 

dictum). 
City  of  Ohio  v.  Cleveland,  etc.,  R.  R.,  6  0.  S.,  489. 
Ho  well  v.  Chicago  R.  R.,  51  Barb.,  378. 
Clarkson  v.  Clarkson,  18  Barb.,  646. 
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Sec,  also,  cases  cited  in  Note  1,  Sec.  536,  Cook  on  Cor- 
porations. 

The  board  of  directors  declare  the  dividends,  and  it  is 
for  the  directors,  and  not  the  shareholders,  to  determine 
whether  or  not  a  dividend  shall  be  declared.  Sec.  545, 
Cook  on  Corp. 

Insurance  Company  does  not  hold  surplus  or  profits  as 
trust  fund  for  the  benefit  of  the  holders  of  policies  on  the 
tontine  savings  fund  assurance  plan,  under  the  New  York 
law,  where,  by  its  policies,  it  agrees  that  the  surplus  or 
profits  derived  from  such  policies  as  shall  cease  to  be  in 
force  before  the  completion  of  their  respective  tontine 
dividend  periods  shall  be  apportioned  equitably  among 
such  policies  as  shall  complete  such  periods. 

Pierce  v.  Equitable  Life  Assur.  Soc.    (Mass.), 
1  American  St.  Rep.,  433. 

If  the  charter  and  policy  of  a  defendant  life  insurance 
company  do  not  require  it  to  distribute  its  entire  surplus 
among  its  policy  holders,  but  only  to  credit  to  each  policy 
an  equitable  share  of  the  surplus,  after  deducting  an 
amount  sufficient  to  cover  all  outstanding  risks  and  obli- 
gations, the  company  has  the  right  to  retain  out  of  the 
fund  remaining  in  its  hands  though  denominated  by  it  as 
"surplus"  instead  of  a  reserve  fund,  an  amount  sufficient 
to  insure  the  security  of  its  policy  holders  in  the  future 
as  well  as  present,  and  to  cover  any  contingencies  that 
may  arise,  or  which  may  be  fairly  anticipated;  and  the 
question  as  to  how  much  of  the  surplus  shall  be  distrib- 
uted to  the  policy  holders  and  how  much  shall  be  accumu- 
lated and  retained  for  the  security  of  the  company,  must 
be  decided  by  its  officers  and  managers,  who  are  to  exer- 
cise the  discretion  in  determining  it,  and  the  courts  will 
not  interfere  where  there  has  been  no  bad  faith,  willful 


J- 


—  44  — 

neglect,  or  abuse  of  discretion,  for  such  determination 
must,  prima  facie,  be  regarded  as  an  "equitable"  appor- 
tionment of  the  surplus. 

Greeff  v.  Equitable  Life  Assur.  Soc.  (N.  Y.),  73 
Amer.  St.  Rep.,  659. 

If  the  parties  to  a  contract  of  life  insurance  agree  that 
the  policy  holder  shall  be  entitled  to  participate  in  the  dis- 
tribution of  the  company's  surplus,  according  to  the 
methods  and  principles  adopted  by  the  company  for  the 
distribution  of  surplus,  the  policy  holder  is  bound  by  his 
contract,  and  can  not,  after  he  has  expressly  ratified  and 
accepted  such  methods  and  principles,  maintain  an  action 
at  law  to  recover  a  proportionate  share  of  accumulated 
surplus  over  and  above  the  amount  of  surplus  distributed 
to  the  policy  holders,  reserved  by  the  company  in  accord- 
ance with  its  methods  and  principles  for  the  distribution 
of  surplus. 

Greeff  v.  Equitable  Life  Assur.  Soc.,  (N.  Y.),  73 
Amer.  St.  Rep.,  659. 

In  an  action  upon  a  contract  of  life  insurance,  which 
provides  that  the  policy  holder  shall  be  entitled  to  share  in 
the  distribution  of  the  company's  surplus,  according  to 
the  methods  and  principles  adopted  by  the  company  for 
the  distribution  of  surplus,  the  policy  holder  can  not  re- 
cover a  specific  portion  of  the  accumulated  surplus  held 
by  the  company  without  showing  some  legal  title  to,  or  in- 
terest in,  the  fund,  and  this  is  not  shown  by  an  allegation 
in  his  complaint  that,  if  the  fund  is  divided,  as  an  amount 
in  which  he  had  an  interest  was  previously  divided,  he 
would  be  entitled  to  receive  the  sum  mentioned  in  the  com- 
plaint. 

Same  case,  73  Am.  St.  Rep.,  659. 
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ruder  a  statute  which  prohibits  any  action  for  an  ac- 
counting from  being  brought  againsl  a  life  insurance  com- 
pany, or  any  action  againsl  it  which  interferes  with  its 
business,  except  upon  the  application  or  approval  of  the 
Attorney-General,  an  action  by  a  policy  holder  to  re- 
cover a  proportionate  share  of  the  company's  surplus, 
brought  without  such  application  or  approval,  can  not 
be  maintained  unless  the  facts  stated  are  sufficient  to 
entitle  the  plaintiff  to  recover  in  an  action  at  law  upon  the 
policy  as  an  instrument  for  the  payment  of  money,  or  to 
recover  against  the  defendant  for  a  breach  of  its  contract. 
Same  case,  73  Am.  St.  Rep.,  659. 

Under  a  contract  of  life  insurance,  which  provides  that 
the  policy  holder  shall  he  entitled  to  share  in  the  distribu- 
tion of  the  company's  surplus,  according  to  the  methods 
and  principles  adopted  by  the  company  for  the  distribu- 
tion of  surplus,  and  under  which  only  such  proportion  of 
the  surplus  as  equitably  belongs  to  the  policy  holder,  the 
proportion  designated  must  be  ascertained  and  deter- 
mined before  the  policy  holder  can  maintain  an  action  at 
law  to  recover  any  portion  of  the  surplus. 

Same  case,  73  Amer.  St.  Rep.,  (>-">!). 

Tontine,  or  "ten-vears'  dividend  system"  of  insurance 
does  not  establish  between  insurer  and  assured  the  rela- 
tion of  trustee  and  cestui  <!/<<■  trust,  nor  docs  the  insurer 
act  /Or  fin1  assured  in  any  fiduciary  e<t}><t<iti/. 

Uhlman  v.  New  York  L.  Ins.  Co.  (X.  Y.),  4  Am. 
St.  Rep.,  482. 

Relation  of  insurer  and  the  policy  holders  of  tontine 
policies  is  more  like  that  of  banker  mid  depositor  than  of 

trustee  and  cestui  que  trust.     The  situation  of  the  par- 


L 


46  — 


ties  is  that  of  debtor  and  creditor  simply,  the  amount  of 
such  debt  being  determined  by  an  equitable  apportion- 
ment of  certain  funds,  to  be  made  by  the  corporation 
through  its  officers. 

Same  case,  4  Am.  St.  Rep.,  482. 


III. 

THE  COMPANY  HAVING  TO  THE  CREDIT  OF  THE 
STOCK  POLICIES  THE  SURPLUS  ASCER- 
TAINED BY  THE  SEPARATION  THAT  WAS 
MADE  WAS  NOT  ESTOPPED  TO  INCREASE 
ITS  CAPITAL  AND  ISSUE  THE  STOCK  DIVI 
DEND  COMPLAINED  OF  BY  REASON  OF  ANY 
STATEMENTS  OR  REPRESENTATIONS  MADE 
BY  ANY  OF  THE  OFFICIALS  OF  THE  COM- 
PANY OR  ANY  OF  ITS  ADVERTISEMENTS 
OR  IN  ANY  OF  ITS  OFFICIAL  REPORTS. 

Again  it  is  necessary  to  review  the  testimony  with  some 
detail,  not  alone  to  sustain  the  assignment  of  error  to 
which  this  proposition  relates,  but  also  and  particularly 
to  correct  a  number  of  statements  made  by  counsel  for 
plaintiff  in  error,  which  might,  if  unnoticed  and  unre- 
futed,  unjustly  prejudice  the  defendant  in  error. 

Reference  is  had  in  this  particular  to  such  statements 
as  are  referred  to  by  Mr.  Kinkead,  in  his  brief,  at  pages 
3  to  8,  inclusive,  as  made  by  President  Pattison,  Vice- 
President  Marshal]  and  Mr.  Robert  Ramsey,  attorney  for 
the  Company,  and  to  certain  statements  made  in  the  na- 
ture of  advertisements  published  in  the  Union  Central 
Advocate,  and  to  certain  other  statements  made  in  the 
official  reports  of  the  Company. 
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Speaking  first  of  the  statements  of  the  different  offi- 
cials, the  quotations  are  incomplete.  If  they  were  set 
forth  in  their  entirety  instead  of  only  in  part,  it  would 
appear  that  neither  President  Pattison,  nor  Vice-Presi- 
dent Marshall,  nor  Mr.  Ramsey,  nor  anybody  else,  in  mak- 
ing the  statements  quoted,  had,  or  pretended  to  have,  any 
authority  to  speak  on  that  point,  for  the  Company,  or  to 
hind  it  in  any  way,  and  that,  on  the  contrary,  each  said  in 
effect,  if  not  in  so  many  words,  that  he  was  giving  only 
his  individual  opinion. 

Statements  of  Mr.  Pattison. 

It  may  have  been  true  that  President  Pattison  was  of 
the  opinion  that  the  stockholders  did  not  have  a  legal 
right  to  receive  anything  in  the  way  of  dividends  in  addi- 
tion to  the  five  per  cent,  semi-annual  dividend  provided 
for  in  the  by-law  of  the  Company  on  that  subject ;  and  he 
may  have  thought,  even  if  the  stockholders  had  such  legal 
right,  it  would  not  be  good  policy  for  the  Company  to  pay 
them  any  such  additional  dividend;  but  nothing  that  he 
-aid,  so  far  as  the  testimony  discloses,  amounts  to  more 
than  a  declaration  that  such  was  his  personal  opinion. 

A  fair  sample  of  his  strongest  expressions  are  the  fol- 
lowing, quoted  at  pages  15,  16  of  the  brief  of  Mr.  Vorys. 
The  fact  that  these  expressions  are  quoted  by  Mr.  Vorys 
is  enough  of  itself  to  show  that  there  is  nothing  in  the 
testimony  more  favorable  to  the  contention  of  the  rela- 
tor on  this  point,  for  it  may  be  safely  assumed  that  lie 
would  quote  what  he  regarded  as  most  favorable  to  his 
contention.     Mr.  Vorys  quotes  as  follows: 

"Q.  Are  the  entire  profits  of  the  Company 
regarded  as  belonging  t<>  the  participating  policy 
holders  after  setting  aside  dividend-  on  -t < »<-l< 
and  the  'surplus  fund  in  such  sum,'  etc.? 
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"A.    Yes. 

"Q.  Are  profits  from  non-participating  poli- 
cies regarded  as  not  belonging  to  participating 
policy  holders  1 

"A.  We  can  not  tell  whether  the  stock  poli- 
cies are  a  source  of  profit  or  a  drain  upon  the 
company.  If  there  is  a  profit,  it  belongs  to  the 
participating  policy  holders.  We  have  always 
acted  so.  I  think  the  stockholders  are  not  en- 
titled to  any  profits,  if  any,  from  stock  policies. 
I  think  the  laws  of  the  state  are  not  in  harmony 
with  the  by-laivs. 

"Q.  If  profits  have  accumulated  from  non- 
participating  policies,  are  they  subject  to  appro- 
priation by  stockholders  under  authority  of  Ar- 
ticle II,  Section  2? 

"A.     I  think  not." 

Mr.  Vorys  quotes  Mr.  Pattison  as  saying  further  in  the 
same  examination: 

''That  occasionally  a  stockholder  would  raise 
the  same  question  and  that  he  had  invariably 
replied  that  there  were  no  dividends  on  stock 
policies,  and  that  he  did  not  believe  the  stock- 
holders were  entitled  to  any;  that  he  did  not  be- 
lieve the  by-laws  on  that  point  were  in  harmony 
with  the  state  laws;  that  the  company  never  had 
paid  any  such  dividend,  and  that  he  thought  the 
directors  had  no  right  to  declare  any  such  divi- 
dend, even  if  such  profit  were  found  to  exist. 
Mr.  Pattison  further  stated  that  hereafter  the 
answer  to  question  5  in  the  annual  statement 
blank  would  be  '5  per  cent,  semi-annually  ac- 
cording to  the  by-laws,'  and  that  the  reply  given 
for  several  years  by  the  copying  clerk  was  incor- 
rect and  would  not  appear  again." 

This  examination  in  which  these  questions  were  thus 
answered  was  an  examination  made  in  June,  1904,  by  the 


—  49  — 

actuary  of  the  Ohio  Insurance  Department. 

The  testimony  shows  that  until  subsequent  to  June, 
1904,  there  never  was  any  contribution  to  the  surplus  fund 
from  profits  on  the  slock  policies ;  that  until  1S!>2  the  Com- 
pany wrote  very  little  stock  business;  that  at  the  time 
when  President  Pattison  was  answering  as  quoted,  no 
one  knew,  to  use  his  own  language, 

"whether  the  stock  policies  were  (are)  a  source 
of  profit  or  a  drain  upon  the  Company." 

The  testimony  further  shows  that  down  until  the  time 
when  President  Pattison  was  thus  answering  there  had 
never  been  any  serious  consideration  by  either  the  offi- 
cers, or  the  stockholders  or  the  policy  holders  of  the  com- 
pany, or  anybody  connected  with  the  Company  as  attor- 
neys or  otherwise,  of  the  questions  propounded  by  the 
actuary  to  President  Pattison;  that  until  subsequent  to 
that  examination  neither  President  Pattison  nor  anyone 
else  knew  whether  there  was  a  profit,  or  if  so,  what  was 
the  amount  of  it,  arising  from  the  stock  policies. 

Mr.  Pattison 's  answers  show  that  he  was  undertaking 
to  express  nothing  more  than  what  he  personally 
"thought"  about  the  question  and  that  his  opinion  was 
based  on  the  fact  that  "We  (the  Company)  have  always 
acted  so,"  that  the  question  had  arisen  only  "occasion- 
ally" and  that  it  had  been  raised  by  some  stockholder,  and 
that  he  had  invariably  replied  that  there  were  "no  divi- 
dends on  stock  policies  and  lie  did  not  believe  the  stock- 
holders were  entitled  to  any;"  and  "that  he  did  not  be- 
lieve the  by-laws  on  that  point  were  in  harmony  with  the 
State  laws;"  clearly  an  opinion,  and  one  that  shows  men- 
tal confusion,  indicating  that  the  subject  had  not  received 
any  careful  consideration,  and  that  he  was  not  giving  any 
formal  or  official  answer. 
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Official  Reports. 

Mr.  Vorys  then  proceeds  to  demolish  his  claim  of  es- 
toppel, so  far  as  these  statements  by  President  Pattison 
are  concerned,  by  showing  that  in  his  official,  annual, 
sworn  reports  for  the  years  1902  and  1903,  to  the  Insur- 
ance Department,  made  by  Mr.  Pattison,  as  President  of 
the  Company,  there  occurred  the  following  question  and 
answer: 

' '  Q.  What  proportion  of  the  profits  of  the 
Company  may  be  paid  to  the  stockholders  for 
the  use  of  real  or  guaranteed  capital  ? 

"A.  Only  profits  on  stock  policies  in  addi- 
tion to  interest  on  capital." 

By  reference  to  the  testimony  of  Charles  C.  Lemert, 
Superintendent  of  Insurance,  pages  213-14-15-16,  it  will 
be  seen  that  this  same  answer  was  given  not  only  for  the 
years  1902  and  1903,  as  might  be  inferred  from  the  state- 
ment made  in  the  briefs  for  the  relator,  but  also  for  quite 
a  number  of  years  prior  thereto.  At  page  215  will  be 
found  the  following  (testimony  of  C.  C.  Lemert) : 

"Q.  .  .  .  In  the  statement  for  the  year 
'76  appears  under  the  schedule  of  liabilities  in 
the  Union  Central's  report,  page  3,  the  item 
'Gross  surplus  on  policyholders  account  $206,- 
984.77.' 

"Now  is  there  any  schedule  of  liabilities,  any 
other  items  referrable  to  surplus? 

"A.     No. 

"Q.  And  the  question  and  answer  are  given 
on  page  four  of  the  report,  'Mutual  with  capital 
stock,  ten  per  cent,  only  has  ever  been  paid  to 
the  stockholders. ' 

"Now,  the  same  form  of  surplus  statement 
appears  in  the  report  for  the  year  '77  and  '78 
and  the  same  answer.     In  '77  that  is  the  same 
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statemenl  as  to  gross  surplus  on  page  three. 
There  is  a  change  iu  the  answer  on  this  case,  the 
statemenl  being  thai  the  Company  is  mutual  with 
eapital  stock  hut  as  to  the  question  what  propor- 
tion of  the  profits  may  he  paid  to  the  stockholders 
for  use  of  real  or  guaranteed  capita!,  the  answer 
is  'None';  profits  on  stock  policies  only  may  be 
paid  to  stockholders  in  ad  (lit  ion  to  interest  on 
capital  stock.'  That  answer  appeared  until 
changed  by  Mr.  Pattison  in  1904,  in  most  of 
those  reports. 

Mr.  Ramsey:  kkDo  T  understand  you  to  say 
that  that  answer  was  returned  in  the  reports  of 
this  company  from  that  year  until  1904? 

Mr.  Kinkead :  tklt  was  a  form  of  statement 
which  appeared  more  frequently  than  any  other 
and  yet  I  do  not  want  to  he  hound  by  that,  be- 
cause I  had  not  counted  them  up." 

An  examination  of  the  form  of  these  reports  for  each 
of  the  other  years  during  the  life  of  the  Company  will 
show  that  every  answer  made  by  the  Company  to  such 
question  was,  in  legal  effect,  practically  the  same  as  the 
answer  for  the  years  1902  and  1903,  and  all  the  other 
years  prior  thereto,  back  to  and  including  1S77. 

Subsequent  to  1903,  in  the  like  annual  statements  for 
the  years  1904,  1905,  1906  and  1907,  appeared  the  follow- 
ing question  and  answer: 

"Q.  What  proportion  of  the  profits  of  the 
Company  may  be  paid  to  the  stockholder  for  use 
of  real  or  guaranteed  capital .' 

"A.  According  to  the  by-laws,  five  per  cent. 
semi-annually  may  be  paid  on  the  capital  stock." 

It  will  be  observed  that,  while  in  these  answers  for  1904, 
1905,  1906  and  1907,  nothing  is  said  except  by  reference 
about  "profits  on  stock  policies,"  neither  is  there  any- 


F0> 


—  52  — 

thing  said  to  conflict  with  the  right  of  the  stockholders  to 
the  profits  arising  from  stock  policies,  if  there  should  be 
any;  and  that  on  the  contrary,  by  reference  to  the  by-law, 
it  was  made  to  appear,  just  as  clearly  as  it  did  appear  in 
the  former  answers,  that  the  stockholders  were  entitled  to 
receive,  in  addition  to  the  semi-annual  dividends  of  five 
per  cent.,  such  further  dividends  as  the  Directors  might 
see  fit  to  declare  from  the  profits  arising  from  the  stock 
policies ;  because,  when  reference  was  thus  made  to  the  by- 
law, the  following,  being  the  second  paragraph  of  Article 
II  of  the  by-laws,  was  referred  to,  as  well  as  the  first  par- 
agraph, namely: 

"2.  The  only  other  dividends  (in  addition  to 
the  semi-annual  dividend  of  five  per  cent.)  that 
may  be  made  to  stockholders  shall  consist  of  the 
profits  derived  from  policies  issued  without  prof- 
its to  the  policyholders." 

This  reference  to  the  by-law  makes  the  answer  given 
for  the  years  1904,  1905,  1906  and  1907,  precisely  the  same 
in  legal  effect  as  was  the  answer  for  previous  years. 

Mr.  Vorys  next  calls  attention  (page  17  of  his  brief) 
to  the  answer  to  the  same  question  given  by  the  Company 
in  its  annual  statement  for  1908.    It  was  as  follows : 

"The  by-laws  provide  for  semi-annual  divi- 
dends of  five  per  cent,  upon  capital  stock  and  ad- 
ditional dividends  on  profits  from  non-participa- 
ing  policies."     (Record,  page  216.) 

This  answer  neither  adds  to  nor  takes  from  any  of  the 
answers  previously  given,  nor  can  there  be  found  in  the 
entire  record  any  testimony  whatever  to  show  that  the 
Company  ever,  at  any  time,  for  any  year,  in  any  state- 
ment, made  any  answer  inconsistent  with  its  by-law  on 
the  subject,  or  inconsistent  with  the  claim  that  the  stock- 
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holders,  as  such,  were  entitled  to  receive,  according  to 
the  by-laws,  first,  a  semi-annual  dividend  of  five  per  cent. 
on  the  stock  dud  then,  second,  in  addition  to  such  semi- 
annual dividend  of  five  per  ecu/.,  such  dividends  as  the 
Company  might  see  fit  to  pay  out  of  any  pro/its  that  might 
arise  from  the  stock  business. 

Statements  of  Mr.  Marshall  and  Mr.  Ramsey. 

Neither  Vice-President  Marshall  nor  Mr.  Ramsey  said 
anything  to  the  investigating  committee  of  the  Wiscon- 
sin Legislature  inconsistent  with  these  answers  when  the 
whole  of  their  testimony  is  considered,  but  on  the  con- 
trary, their  testimony  was  entirely  consistent  with  the 
present  contention  of  the  Company  that  the  stockholders 
were  entitled  to  the  profits  arising  from  stock  business 
in  addition  to  the  semi-annual  dividends  of  five  per  cent, 
just  as  was  provided  in  the  by-law  of  the  Company. 

Among  other  questions  and  answers  addressed  to  Mr. 
Marshall  in  that  examination  are  the  following: 

"Q.  Supposing  that  the  Union  Central 
should  cease  securing  business  tomorrow  and 
prepare  to  wind  up  its  business  affairs,  what 
would  become  of  the  surplus  which  has  been  se- 
cured?    .     .     . 

"Q.  Would  the  surplus  go  to  the  policyhold- 
ers or  would  it  go  to  the  stockholders?     .     .     . 

"A.  The  final  distribution  of  the  surplus 
when  the  last  policy  had  been  paid? 

"Q.     Yes. 

"A.  If  the  capital  stock  was  still  extant,  I 
assume  in  such  event  that  it  would  belong  to  the 
stockholders.'1 

(Page  109,  Wisconsin  Investigating  Commit- 
tee.) 

".  .  .  A.  I  do  not  see  any  other  per- 
sons who  would  have  any  claim  upon  it  except  the 
stockholders." 
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(Page  111,  Wisconsin  Investigating  Commit- 
tee). 

Being  further  questioned  on  this  subject,  Mr.  Marshall 
answered:  Mr.  Ramsey  might  give  us  sonic  light  on  that. 
.     .     .     .    I  am  not  a  lawyer." 

Thereupon  Mr.  Ramsey,  answering  at  considerable 
length,  said  among  other  things,  at  page  115  of  the  report 
of  the  Wisconsin  Investigating  Committee : 

"I  doubt  very  much  whether  the  stockholders 
could  touch  the  general  surplus.  In  that  respect 
I  differ  with  Mr.  Marshall.  The  by-laws  pro- 
vide a  source  for  dividends  to  the  stockholders 
in  excess  of  ten  per  cent.  I  personally  regard 
that  as  having  the  form  and  obligation  of  a  con- 
tract with  the  policyholders  of  the  other  classes, 
that  the  stockholders  shall  not  touch  the  surplus 
arising  from  oilier  sources,  under  any  circum- 
stances, either  for  dividends  or  upon  dissolution. 
I  think  that  if  a  surplus  should  be  found  upon  a 
stock  life  insurance  policy  non-participating, 
that  un  question  a  hi  ij  the  stockholders  could  make 
use  of  that  for  increased  dividends,  and  that  un- 
questionably they  could  divide  it  upon  dissolu- 
tion ;  but  my  present  opinion  is  that  no  other 
surplus  whether  already  credited  to  individual 
policies  or  in  the  general  fund  could  be  appropri- 
ated in  any  way  by  the  stockholders." 

Mr.  Ramsey  further  answering  at  page  202,  Wisconsin 
Investigating  Committee,  said: 

"I  think,  to  be  quite  serious  on  that  point, 
that  the  distribution  of  that  surplus,  if  any 
ever  arise,  as  we  hope  it  will,  is  as  much  with'in 
the  discretion  of  the  Directors  as  the  distribution 
of  the  surplus  to  the  various  participating  policy 
holders.  That  is  to  say,  the  Directors  are  not  re- 
quired to  distribute  either  by  way  of  dividend 


^zr. 


—  55  — 

to  stockholder,  or  dividend  to  policy  holders  all 
of  the  surplus— they  have  a  discretion  in  the  mat- 
ter." 

At  page  2:20  is  found  this  answer  given  by  Mr.  Ramsey 

"A.  My  personal  view  is  that  the  surplus 
arising  from  all  except  the  non-participating  bus- 
iness is  the  property  of  the  policyholders. 

"Q.     And  not  of  the  stockholders? 

"A.  And  not  of  the  stockholders;  and  that 
any  surplus  that  may  hereafter  arise,  after  this 
loss  on  non-participating  business  is  made 
good,  will  belong  to  the  stockholders. 

(Chairman.)  "On  non-participating  busi- 
ness? 

(  Mr.  Ramsey.)     "Yes. 

"Q.  Chairman.  Have  you  given  any  study 
to  that  question  Mr.  Ramsey? 

(Mr.  Ramsey.)  "Aro  sir,  I  have  not,  simply 
because  until  all  of  these  statements  have  been 
broadly  raised  by  legislative  action  or  other- 
wise, ire  have  none  of  us  considered  them  at  all.'" 

Mr.  Ramsey,  at  page  229,  makes  this  further  statement 

"I  have  never  heard  of  any  stockholder  who 
has  ever  taken  the  slightest  interest  in  the  ex- 
isting surplus,  nor  have  I  ever  heard  of  any 
question  raised  in  a  stockholders'  or  Directors' 
meeting  as  to  that  point. 

"General  O'Connor:  You  mean  personal 
claim? 

"A.  Yes,  personal  claim  or  interest  in  it  as  a 
possible  asset  of  his  own,  nor  have  I  ever  been 
asked  as  counsel  for  the  Company,  nor  have  I 
ever  heard  of  any  discussion  in  the  stockholders' 
or  directors'  meeting  as  to  a  possible  right  of  the 
stockholder  to  participate  in  the  existing  sur- 
plus, all  of  us  knowing  or  assuming  rather,  that 
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the  existing  surplus  will  not  arise  in  any  part 
from  the  non-participating  business." 

To  the  same  general  effect  numerous  other  answers 
might  be  quoted  given  in  that  investigation  by  Mr.  Mar- 
shall and  by  Mr.  Ramsey,  but  not  one  can  be  quoted, 
which,  considered  in  connection  with  its  context,  is  incon- 
sistent with  those  to  which  attention  has  been  called. 

It  will  be  remembered  that  at  the  time  this  investiga- 
tion was  conducted  it  was  not  known  that  any  profit  had 
arisen  on  the  stock  policies  that  was  represented  in  the 
surplus ;  on  the  contrary,  the  partial  and  incomplete  in- 
vestigation made  shortly  prior  to  this  investigation,  by 
Mr.  Hardeastle,  in  1905,  showed  a  loss  on  the  stock  busi- 
ness of  $95,000.  All  then  connected  with  the  Company 
probably  believed  that  in  time  this  loss  would  be  made  up 
and  that  large  profits  would  accrue  and  become  a  part 
of  the  surplus  unless  otherwise  disposed  of.  But  at  the 
time  of  this  investigation  Mr.  Ramsey  and  Mr.  Marshall 
were  testifying  about  the  then  existing  surplus,  which,  so 
far  as  they  were  then  advised,  had  arisen  entirely  from 
the  mutual  policies. 

Their  testimony,  taken  altogether,  does  not  support  the 
contention  of  the  State,  even  if  they  had  testified  with 
authority  to  represent  the  Company,  that  the  Company 
was  thereby  estopped  to  claim  in  1908  that  a  part  of  the 
then  (1908)  existing  surplus  was  due  to  profits  on  the 
stock  policies;  or  that  the  Company  was  estopped  to  dis- 
tribute a  portion  of  that  surplus  to  the  stockholders  in 
dividends,  consisting  of  either  stock  or  cash;  on  the  con- 
trary, it  is  of  the  very  opposite  character. 

There  is  no  pretense  that  there  is  any  testimony  in  the 
record  to  show  that  anybody  was  misled  to  his  prejudice 
by  anything  these  witnesses  stated  in  their  testimony  be- 
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fore  that  investigating  committee.  On  the  contrary,  it  is 
shown  by  the  report  made  by  that  ( lommittee  that  the  wit- 
nesses were  understood  at  the  time  when  they  testified, 
just  as  we  understand  them  now.  for  in  thai  report  the 
Committee  says:  "By  the  charter  of  the  Company  the 
stockholders,  in  addition  to  the  five  per  cent,  semi-annual 
dividends,  are  entitled  to  all  profits  upon  stock  or  non- 
participating  policies."     (Page  78,  Report  of  Com.) 

The  Advertisement. 

Equally  insufficient  to  show  estoppel  are  the  advertise- 
ments of  the  Company  that  appeared  in  the  Union  Central 
Advocate,  because  during-  the  whole  of  the  period  covered 
by  them  it  was  true  that  the  surplus  mentioned  in  them 
was  derived  solely  from  the  mutual  policies  and  that  no 
part  of  it  in  addition  to  the  semi-annual  dividend  of  five 
per  cent,  belonged  to  the  stockholders. 

With  this  fact  in  mind  it  is  impossible  to  find  any  false 
statement  in  any  of  them;  much  less  any  statement  which 
could  hare  misled  any  policy  holder  who  tool:  out  his  pol- 
icy  in  accordance  with,  and  with  knowledge  of,  the  by- 
laws, as  the  petition  alleges  all  irere  taken  out.  And  there 
is  not  a  word  of  testimony  to  show  that  any  of  these  ad- 
vertisements or  statements  were  made  witli  intent  to  de- 
ceive, or  mislead,  or  that  any  of  them  had  any  such  effect. 

The  same  is  true  as  to  all  statements  made  in  the 

Official  Reports  of  the  Company, 
to  the  Superintendent  of  Insurance  of  ( )hio  and  to  the  In- 
surance Departments  of  other  States.  With  this  further 
fact  in  favor  of  the  Company  as  to  all  these  reports  that 
they  were  made  on  blank  forms  furnished  by  the  Insur- 
ance Department,  and  not  made  for  the  purpose  of  induc- 
ing persons  to  insure,  but  only  to  comply  with  the  re- 
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quirements  of  law  and  the  supervising'  officials,  who  were 
just  as  familiar  as  the  Company  itself  with  all  the  facts 
and  who  with  such  full  knowledge  accepted  and  approved 
all  such  reports. 

Such  being  the  testimony,  the  second  special  finding  of 
the  Court  is  fully  sustained,  for  it  clearly  shows  that  there 
was  nothing  in  any  of  the  statements  or  representations 
made  by  any  of  the  officers  of  the  Company,  or  in  any  of 
the  advertisements  of  the  Company  or  in  any  of  the  offi- 
cial reports  of  the  Company  that  estopped  it  from  taking 
the  action  or  any  part  of  the  action  that  it  did  take. 

Authorities  on  Estoppel. 

Estoppel  by  misrepresentation,  or  equitable  estoppel, 
is  defined  as  the  effect  of  the  voluntary  conduct  of  a  party 
whereby  he  is  absolutely  precluded,  both  at  law  and  in 
equity,  from  asserting  rights  which  might  perhaps  have 
otherwise  existed,  either  of  property,  of  contract,  or  of 
remedy,  as  against  another  person  who  in  good  faith  re- 
lied upon  such  conduct,  and  has  been  led  thereby  to  change 
his  position,  for  the  worse,  and  who  on  his  part  acquired 
some  corresponding  right  either  of  contract  or  of  remedy. 

Pomeroy  Eq.  Jur.,  Sec.  805  (Quoted  in  Miller- 
Jones  Furn.  Co.  v.  Fort  Smith  Ice  Company, 
50  S.  W.,  508). 

Diamond  v.  Manhiem,  63  N.  W.,  495. 

Ricketts  v.  Scothom,  77  N.  W.,  365,  73  Am.  St. 
Rep.,  491. 

Chicago  First  Nat.  Bank  v.  Dean,  17  N.  Y.  Suppl., 
375. 

Griffith  v.  Rife,  12  S.  W.,  168. 

Mortgage  Co.  v.  Caruthers,  32  S.  W.,  837. 

Whiteselle  v.  Texas  Loan  Agency,  27  S.  W.,  309. 

Ricliardson  v.  Olivier,  105  Fed.,  277. 

The  Alberto,  24  Fed.,  379. 
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This  estoppel  arises  when  one  by  his  acts,  representa- 
tions, or  admissions,  or  by  his  silence  when  he  ougtri  to 
speak  out,  intentionally  or  through  culpable  negligence 
induces  another  to  believe  certain  facts  to  exist  and  such 
other  rightfully  relies  and  acts  on  such  belief,  SO  that  lie 
will  be  prejudiced  if  the  former  is  permitted  to  deny  the 
existence  of  such  facts. 

McKenzie  v.  Steele,  18  ( ).  S.,  38. 

Cleveland  R.  Co.  v.  Reid,  (.).  S.  and  ('.  PI.  Dec, 

273. 
8th  Ohio  N.  P.,  127. 

117  T.  S.,  96. 
100  U.  S.,  578. 

118  Fed.,  861. 
114  Fed.,  92. 

It  consists  in  holding-  for  truth  a  representation  acted 
upon,  when  the  person  who  made  it,  or  his  privies  seek  to 
deny  its  truth,  and  to  deprive  the  party  who  has  acted  up- 
on it  of  the  benefit  obtained. 

Bigelow  Estop.,  470.     (Quoted  in  ('rail's  Appeal 
L887,  9th  Atl.,  282.) 

Bigelow  on  Estoppel,  page  4S4,  says: 

"The  cases  when  carefully  analyzed  show  that 
all  of  the  following  elements  must  actually  or 
presumably  be  present  in  order  to  an  estoppel 
by  conduct: 

"1.  There  must  have  been  false  representa- 
tion or  a  concealment  of  material  facts. 

"2.  Tlie  representation  musl  have  been  made 
with  knowledge  of  the  facts. 

"3.  The  party  to  whom  it  was  made  must 
have  been  ignorant  of  the  truth  of  the  matter. 

"4.  It  must  have  been  made  with  the  inten- 
tion that  the  other  party  should  act  upon  it. 
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5.     The  other  party  must  have  been  induced 
to  act  upon  it." 

But  the  whole  question  of  estoppel 'is  disposed  of  by  the 
pleadings. 

It  is  alleged  in  the  petition  that  all  the  policies  from 
which  the  admitted  surplus  arose  were  issued  under  an 
in  pursuance  of  the  by-laws  of  the  Company.  This  is 
specifically  admitted  by  the  answer. 

If  the  policies  were  issued  in  accordance  with  the  by- 
laws, which  are  set  forth  in  the  petition,  then  every  par- 
ticipating policyholder  knew  that  he  was  entitled  to  only 
"an  equitable  proportion  of  the  undivided  surplus/'  to 
be  determined  by  the  Directors,  and  to  be  paid  him  "ac- 
cording to  the  terms  and  conditions  of  his  policy;"  and  he 
also  knew  that  the  Directors  were  authorized  to  pay  divi- 
dends to  the  stockholders  in  excess  of  the  five  per  cent, 
semi-annual  dividend  out  of  the  profits  derived  from 
stock  policies.  Every  such  policyholder  knew,  therefore, 
from  the  beginning  of  his  relation  to  the  Company  that 
the  stockholders  and  Directors  had  power  to  do  exactly 
what  was  done  and  that  the  action  that  was  taken  ivould 
not  involve,  as  it  did  not,  any  injustice  to  him  or  give  to 
him  any  cause  of  complaint. 

If  the  participating  policyholders  knew  of  this  then 
nothing  that  may  have  been  said  in  any  advertisement, 
and  nothing  that  may  have  been  said  by  an  official  of  the 
Company,  especially  when  not  speaking  within  the  scope 
of  his  authority,  and  not  speaking  by  authority  of  the 
Company,  but  only  stating  his  individual  opinion,  could 
mislead  the  policy  holder,  for  he  was  bound  to  know  the 
terms  of  his  contract  and  the  limitations  thus  placed  upon 
his  right  to  share  in  the  profits  that  would  accrue. 
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IV. 

The  Burden  of  Proof. 

One  other  matter  should  be  mentioned.  From  the  rec- 
ord it  appears  that  when  the  case  went  to  trial  in  the  Cir- 
cuit Court,  there  were  two,  and  only  two,  issues  joined, 
namely:  First,  as  to  whether  or  not  the  Company  had  a 
a  surplus  equal  to  the  amount  of  the  stock  dividend  at  the 
time  when  that  stock  dividend  was  declared;  and,  Second, 
whether,  if  so,  the  Company  was  estopped  from  making 
such  dividend;  and  that  both  of  these  questions  were 
raised  hi/  the  petition  which  set  forth  the  claims  of  the 
defendant  with  respect  to  these  and  attacked  them  as 
untenahle. 

Such  being  the  issues  joined  and  the  relator,  by  the 
character  of  his  petition,  being  responsible  for  the  fram- 
ing of  these  issues,  the  Circuit  Court  rightfully  held  that 
the  burden  of  proof  was  on  the  plaintiff.  No  error  is  asr 
signed  to  this  ruling  but  counsel  refer  to  it  in  their  briefs 
as  an  error. 

When  the  relator  saw  tit  in  his  petition  to  set  out  in 
detail  all  the  facts  preceding  and  connected  with  the  ac- 
Ition  taken  by  the  defendant  in  issuing  the  stock  dividend, 
including  the  action  of  the  Directors  in  separating  the 
surplus  and  in  finding  that  there  was  a  surplus  in  excess 
of  the  stock  dividend  to  the  credit  of  the  stock  policies, 
a  prima  facie  case  for  the  defendant  was  stated,  and 
there  was  no  occasion  for  the  defendant  to  offer  any 
proof,  since  the  action  of  the  Directors  was  presumably 
regular  and  valid  and  must  stand  unless  successfully  at- 
tacked, as  to  which  attack  the  burden  would  be  on  the 
party  questioning  the  transaction.  Therefore,  the  only 
question  for  the  court  to  try  was  whether  the  admitted 
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transaction — admitted  not  generally,  but  specifically  and 
in  all  details — should  be  set  aside  on  the  ground,  set  forth 
in  the  plaintiff's  petition,  that  there  was  not  in  fact  any 
surplus  to  the  credit  of  the  stock  policies,  and,  if  there 
was  the  Company  was* estopped  in  the  manner  alleged  to 
issue  a  stock  dividend  against  it.  Being  set  forth  in  the 
petition,  the  defendant  was  relieved  of  the  need  of  justi- 
fication, except  by  admission,  which  it  made  in  its  answer, 
and  which  was  a  sufficient  defense  until  successfully  at- 
tacked by  proof.  The  defendant  could  not  be,  accord- 
ing to  any  recognized  rule  of  procedure,  required  to  prove 
facts  alleged  by  the  plaintiff  and  by  it  admitted.  If  the 
petition  had  been  in  the  usual  form,  and  the  defendant 
had  justified,  by  setting  forth  all  the  facts,  in  detail,  con- 
nected with  the  transaction,  and  these  averments  had 
been  put  in  issue  by  a  reply,  of  course,  the  burden  would 
have  been  on  the  defendant  to  establish  the  facts  it  had 
plead  in  defense.  In  so  far  as  the  plaintiff  might  then 
have  attacked  the  case  so  made  out  by  the  proof  of  the 
defendant  it  would  have  been  the  privilege  of  the  de- 
fendant to  have  offered  testimony  in  rebuttal.  The 
character  of  the  pleadings,  for  which  the  plaintiff  was  re- 
sponsible, made  this  usual  procedure  with  respect  to  the 
order  of  introducing  the  testimony  out  of  order,  and 
justified  the  ruling  made  by  the  Circuit  Court  as  to  the 
burden  of  proof.  Upon  the  issues  joined,  and  framed 
for  which  the  relator  was  responsible,  it  could  not  rest 
otherwise  than  on  the  plaintiff. 

But  aside  from  the  fact  that  the  burden  of  proof  thus 
clearly  rested  on  the  plaintiff,  what  harm  has  come  to  the 
plaintiff  on  account  of  the  Court's  ruling?  No  principle 
of  justice  has  been  violated  and  no  injustice  has  been 
done.  There  was  no  jury  in  the  case,  and  the  record 
shows  that  the  testimonv  offered  on  both  sides  was  re- 
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ceived  and  considered;  that  the  Court  was  fully  advised 
with  respect  to  the  whole  matter,  and  that  with  full 
knowledge  of  all  the  facts  involved,  rendered  the  judg- 
ment that  was  entered,  and  separately  stated  its  findings 
o£jfacts  and  conclusions  of  law. 


V. 

Finally,  Mr.  Kinkead  said  in  his  brief,  at  page  21,  after 
reviewing  the  testimony  with  respect  to  the  issue  of  the 
stock  dividend: 

"These  steps  having-  been  taken  by  the  com- 
pany and  reported  to  the  department  of  insur- 
ance of  Ohio  and  other  States,  an  immediate 
and  considerable  concern  arose  among  the  policy 
holders  of  the  company  and  a  large  measure  of 
interest  was  aroused  in  the  insurance  world.  It 
was  felt  by  the  policy  holders  that  the  company 
had  wantonly  repudiated  its  pledges  repeatedly 
made  for  forty  years  and  had  given  its  stock- 
holders a  large  sum  of  money  in  excess  of  that 
which  the  company  had  continuously  declared 
was  the  limit  of  the  stockholders'  reward  for 
their  investment." 

We  do  not  know  of  any  testimony  that  just i lies  such 
a  statement.  On  the  contrary,  no  complaint  of  any  kind 
has  ever  been  made  to  the  Company  or  any  of  its  officers, 
so  far  as  the  record  discloses,  by  any  policy  holder  of 
the  Company.  The  "immediate  and  considerable  con- 
cern" arose,  not  among  the  policy  holders,  but  among  the 
Insurance  Commissioners  of  Ohio  and  a  few  other  states 
who  joined  with  the  Superintendent  of  Ohio,  in  com- 
plaining of  the  action  taken  by  the  company  and  in  bring- 
ing this  suit.     Not   by   any   policy   holder,   but   only   by 
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these  Insurance  officials  has  there  been  any  claim  that 
the  Company  "wantonly  repudiated"  any  of  its  pledges. 
On  the  contrary,  there  has  been,  so  far  as  the  officers  of 
the  Company  know,  acquiescence  and  satisfaction  on  the 
part  of  its  policy  holders  of  all  classes  with  the  action 
under  consideration  and  with  the  general  conduct  of  the 
business  of  the  Company. 

Respectfully  submitted, 

J.  B.  Foraker, 
Attorney  for  Defendant  in  Error. 
Maxwell  &  Ramsey, 

Of  Counsel  for  Defendant  in  Error. 
Cincinnati,  Ohio,  February  8,  1911. 
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Hon.  J.  B.  Foraker 

Delivered  at  Memorial  Hall,   Columbus,  0., 

May  30,  1911 


Fellow  Comrades  and  Fellow  Citizens: 

On  the  17th  day  of  June,  1825,  the  people  of 
Massachusetts  and  New  England  laid  the  corner- 
stone of  the  Bunker  Hill  Monument.  Daniel  Web- 
ster Avas  the  orator  of  the  occasion.  With  an 
eloquence,  logic  and  power,  of  which  only  he  was 
capable,  he  portrayed  the  significance  of  the  occasion 
and  what  the  monument  to  be  erected  was  to 
commemorate.  To  the  surviving  soldiers  who  had 
participated  in  that  battle  and  were  present,  he 
addressed  these  impressive  and  memorable  words: 

"Venerable  Men!  You  have  come  down 
to  us  from  a  former  generation!  Heaven 
has  bounteously  lengthened  out  your  lives, 
that  you  might  behold  this  joyous  day. 
You  are  now  where  vou  stood  fifty  years 
ago,  this  very  hour,  with  your  brothers  and 
your  neighbors,  shoulder  to  shoulder,  in 
the  strife  for  your  country.  Behold,  how 
altered!      The    same   heavens    are,    indeed, 


over  your  heads,  the  same  ocean  rolls  at 
your  feet,  but  all  else  how  changed! 
*  *  *  All  is  peace,  and  God  has  granted 
you  this  sight  of  your  country's  happiness, 
ere  you  slumber  in  the  grave.  He  has  al- 
lowed you  to  behold  and  to  partake  the 
reward  of  your  patriotic  toils,  and  he  has 
allowed  us,  your  sons  and  countrymen,  to 
meet  you  here,  and  in  the  name  of  the  pres- 
ent generation,  in  the  name  of  your  coun- 
try, in  the  name  of  liberty,  to  thank  you!" 

Further  along  he  used  these  words: 

Veterans  of  half  a  century!  When  in 
your  youthful  days  you  put  everything  at 
hazard  in  your  country's  cause,  good  as 
that  cause  was,  and  sanguine  as  youth  is, 
still  your  fondest  hopes  did  not  stretch 
onward  to  an  hour  like  this!  At  a  period 
to  which  you  could  not  reasonably  have 
expected  to  arrive,  at  a  moment  of  national 
prosperity  such  as  you  could  never  have 
foreseen,  you  are  now  met  here  to  enjoy 
the  fellowship  of  old  soldiers,  and  to 
receive  the  overflowing  of  a  universal 
gratitude.  *  *  *  May  the  Father  of 
all  mercies  smile  upon  your  declining  years, 
and  bless  them!  And  when  you  shall  here 
have  exchanged  your  embraces, 
then  look  abroad  upon  this  lovely  land 
which  your  young  valor  defended,  and 
mark  the  happiness  with  which  it  is  filled; 
yea,  look  abroad  upon  the  whole  earth,  and 
see  what  a  name  you  have  contributed  to  give 
your  country,  and  what  a  praise  you  have 
added  to  freedom,  and  then  rejoice  in  the 
sympathy  and  gratitude  which  beam  upon 

[2] 


/ 


your  last  days  from  the   improved  condi- 
tion of  mankind!" 

It  is  interesting  to  note  what  he  said  of  the  age 
in  which  they  were  then  living: 

"We  live  in  a  most  extraordinary  age. 
Events  so  various  and  so  important  that 
they  might  crowd  and  distinguish  centuries, 
are,  in  our  times,  compressed  within  the 
compass  of  a  single  life.  When  has  it  hap- 
pened that  history  has  had  so  much  to 
record,  in  the  same  term  of  years,  as  since 
the  17th  of  June,  1775  ?  Our  own  revolution 
*  *  has  been  achieved;  twenty-four 
sovereign  and  independent  states  erected; 
and  a  general  government  established  over 
them,  *     *     *.     Twto  or  three  millions 

of  people  have  been  augmented  to  twelve, 
the  great  forests  of  the  West  prostrated 
beneath  the  arm  of  successful  industry,  and 
the  dwellers  on  the  banks  of  the  Ohio  and 
the  Mississippi  become  the  fellow  citizens 
and  neighbors  of  those  who  cultivate  the 
hills  of  New  England.  We  have  a  com- 
merce, that  leaves  no  sea  unexplored; 
navies,  which  take  no  law  from  superior 
force,  revenues,  adequate  to  all  the  exi- 
gencies of  government,  almost  without  taxa- 
tion, and  peace  with  all  nations,  founded  on 
equal  rights  and  mutual  respect. 
Knowledge  has  in  our  time  triumphed,  and 
is  triumphing,  over  distance,  over  differ- 
ence of  languages,  over  diversity  of  habits, 
over  prejudice  and  over  bigotry. 
The  whole  world  is  becoming  a  common 
field  for  intellect  to  act  in  *  *  *.  Every 
breeze  wafts  intelligence   from   countrv  to 
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country,  every  wave  rolls  it;  all  give  it 
forth,  and  all  in  turn  may  receive  it; 
*  *  *  generally  speaking,  mankind  are 
not  onlv  better  fed  and  better  clothed, 
but  they  are  able  also  to  enjoy  more 
leisure;  they  possess  more  refinement  and 
more  self-respect  and  a  superior  tone  of 
education,  manners,  and  habits  prevails; 
*  and  while  the   unexampled   and 

almost  incredible  use  of  machinery  would 
seem  to  supply  the  place  of  labor,  labor 
still  finds  its  occupation  and  its  reward; 
so  wisely  has  Providence  adjusted  man's 
wants  and  desires  to  their  condition  and 
their  capacity." 

He  closed  with  this  exhortation: 

"Let  our  age  be  the  age  of  improvement. 
In  a  day  of  peace,  let  us  advance  the  arts  of 
peace  and  the  works  of  peace.  Let  us 
develop  the  resources  of  our  land,  call 
forth  its  powers,  build  up  its  institutions, 
promote  all  its  great  interests,  and  see 
whether  we  also  in  our  day  and  generation, 
may  not  perform  something  worthy  to  be 
remembered.  Let  us  cultivate  a  true  spirit  of 
union  and  harmony.  In  pursuing  the  great 
objects  which  our  condition  points  out  to 
us,  let  us  act  under  a  settled  conviction, 
and  an  habitual  feeling,  that  these  twenty- 
four  states  are  one  country.  Let  our 
conceptions  be  enlarged  to  the  circle  of  our 
duties.  Let  us  extend  our  ideas  over  the 
whole  of  the  vast  field  in  which  we  are 
called  to  act.  Let  our  object  be:  Our 
country,  our  whole  country,  and  nothing 
hut  our  country.     And,  by  the  blessing  of 
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God,  may  that  country  itself  become  a  vast 
and  splendid  monument,  not  of  oppression 
and  terror,  but  of  wisdom,  of  peace,  and  of 
liberty,  upon  which  the  world  may  gaze 
forever ! ' ' 

These  felicitous  passages,  with  but  little  change, 
might  well  be  spoken  here  to-day  to  the  survivors 
of  those  whom  we  have  met  to  honor. 

For  the  men  of  1861  are  now,  as  were  then  the 
men  of  1775,  "Venerable  men,  who  have  come  down 
to  us  from  a  former  generation." 

Heaven  has  bounteously  lengthened  out  the  lives 
of  our  heroes,  as  the  lives  of  the  heroes  of  Bunker 
Hill  had  been  lengthened,  until  they  have  been 
permitted  to  enjoy  the  rich  rewards  of  their  services, 
and  until  they  can  see  peace  and  happiness  every- 
where throughout  our  vastly  extended  country  ere 
they  are  called  to  "slumber  in  the  grave,"  and  what 
they  can  now  behold  in  the  greatness  of  the  nation 
their  young  valor  defended ;  in  its  wealth  and  power, 
and  in  the  happiness  of  its  people,  and  in  the  glory 
and  honor  ascribed  to  the  American  name  through- 
out the  world,  must,  indeed,  surpass  their  most 
sanguine  expectations.  They  well  may  rejoice  in 
the  sympathy  and  gratitude  which  "beam  on  their 
last  days."  and  we  may  well  say  to  them,  "May  the 
Father  of  all  mercies  smile  upon  your  declining 
years  and  bless  them." 

So,  too,  as  we  look  hack  across  the  fifty  wars 
that  have  since  intervened,  we  can,  in  all  truthful- 
ness, remark  that  "we  live  in  a  most  extraordinary 
age."  What  Webster  said  of  the  period  of  which 
he  spoke  was  at  the  time  literally  true,  and  yet  the 

[5] 


marvelous  and  almost  incredible  inventions  and 
discoveries  and  improvements  to  which  he  referred, 
pale  into  relative  insignificance  when  compared  to 
those  that  have  distinguished  the  last  fifty  years; 
for  when  he  thus  spoke  he  had  never  heard  of  a 
railroad,  a  telegraph  or  a  telephone,  or  the  use  in 
any  form  of  the  electric  current,  for  either  light  or 
power  purposes,  or  of  any  of  the  other  great  inven- 
tions and  discoveries  and  improvements  that  have 
become  a  part  and  a  necessity  of  our  daily  life. 

Eighteen  years  later,  on  the  17th  day  of  June, 
1843,  the  monument  so  auspiciously  commenced  had 
been  completed,  and  once  more  a  multitude  assem- 
bled on  that  historic  spot.  Mr.  Webster,  then 
Secretary  of  State,  was  again  the  orator  of  the  day. 
Among  his  audience,  estimated  at  more  than  100,000, 
were  assembled  108  surviving  veterans  of  the  Eevo- 
lutionary  Army,  and  'among  these  were  some  who 
had  participated  in  the  battle  of  Bunker  Hill. 

No  orator  ever  had  a  more  inspiriting  audience 
or  a  more  inspiring  theme,  and  no  orator  ever  rose 
to  sublimer  heights  in  meeting  the  requirements  of 
the  occasion.  His  address  was  replete  with  lofty 
sentiments  of  morality,  of  statesmanship,  of  polit- 
ical philosophy,  of  elementary  principles  of  popular 
and  representative  government,  of  patriotism  and 
of  devotion  to  our  Constitution  and  our  Union;  but 
he  spoke  with  more  solemnity  of  thought  and  lan- 
guage and  as  one  laboring  with  distressing 
forebodings. 

Clearly  he  was  trying  to  forestall  the  dangers  that 
afterwards  overtook  us.  He  was  seeking  to  do  this 
by  pointing  out  the  blessings  of  our  form  of  govern- 
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ment  and  the  incalculable  benefits  of  our  union  of 
states.  His  greal  purpose  was  to  arouse  a  spirit  of 
Americanism  that  would  o'erleap  sectional  lines  and 
embrace  the  whole  country.  The  following  is  typical 
of  the1  spirit,  dignity,  patriotism  and  eloquence  that 
characterized  all  lie  said: 

"Woe  betide  the  man  who  brings  to  this 
day's  worship  feeling  less  than  wholly 
American!  Woe  betide  the  man  who  can 
stand  here  with  the  fires  of  Local  resent- 
ments burning,  or  the  purpose  of  fomenting 
local  jealousies  and  the  strifes  of  local  in- 
terests festering  and  rankling  in  his  heart! 
Union,  established  in  justice,  in  patriotism, 
and  the  most  plain  and  obvious  interest— 
union,  founded  on  the  same  love  of  liberty, 
cemented  by  bloodshed  in  the  same  common 
cause— union,  has  been  the  source  of  all 
our  glory  and  greatness  thus  far,  and  is 
the  ground  of  all  our  highest  hopes.  This 
column  stands  on  Union.  I  know  not  that 
it  might  not  keep  its  position,  if  the  Amer- 
ican Union,  in  the  mad  conflict  of  human 
passions,  and  in  the  strife  of  parties  and 
factions  should  lie  broken  up  and  destroyed. 
I  know  not  that  it  would  totter  and  fall  to 
•  the  earth,  and  mingle  with  the  fragments 
of  liberty  and  the  Constitution,  when  State 
should  be  separated  from  State,  and  faction 
and  dismemberment  obliterate  forever  all 
the  hopes  of  the  founders  of  our  Republic 
and  the  great  inheritance  of  their  children. 
It  might  stand.  But  who,  from  beneath  the 
weight  of  mortification  and  shame  that 
would  oppress  him,  could  look  up  to  behold 
it?    Whose  eyeballs  would  not  be  seared  by 
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such  a  spectacle?  For  my  part,  should  I 
live  to  such  a  time,  I  shall  avert  my  eves 
from  it  forever." 

The  apprehensions  that  prompted  these  utterances 
were  better  understood  by  the  orator  who  expressed 
them  than  by  any  of  that  great  multitude  who  heard 
them.  The  American  people  were  then,  as  now, 
optimistic.  They  were  then,  as  in  our  day,  blessed 
with  unusual  prosperity.  They  were  absorbed  with 
their  business  pursuits,  and  were  so  proud  of  the 
growing  strength  and  good  name  of  the  nation,  both 
at  home  and  abroad,  that  it  was  difficult  for  any  but 
the  thoughtful  and  the  studious  few  to  realize  that  a 
real  crisis  was  approaching;  that  there  was  any 
serious  thought  on  the  part  of  any  considerable 
number  of  people,  North  or  South  of  putting  an  end 
to  such  glory,  honor  and  increasing  wealth  and 
power  by  destroying  the  Union,  or  by  denying  to 
the  national  government  any  essential  power  of  self- 
preservation. 

Events  were,  however,  hastening  "one  upon  the 
heels  of  another." 

Political  differences  became  more  and  more  pro- 
nounced, sectional  lines  more  and  more  distinctly 
drawn,  and  sectional  discussions  more  and  more 
acute. 

In  these  debates  Mr.  Webster  continued  an  active 
participator,  not,  however,  in  any  sectional,  or 
narrow,  or  partisan  spirit,  nor  with  any  kind  of 
offensiveness  in  his  manner  or  his  action,  but  as  a 
broad-minded  champion  of  the  Union  and  the  Con- 
stitution and  the  authority  of  the  federal  govern- 
ment  to  preserve  and  maintain  both. 
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By  his  speeches  in  the  Senate  and  in  the  courts 
and  before  popular  assemblages,  he  justly  earned 
the  title,  by  common  consent  bestowed  upon  him,  of 
"The  Great  Expounder  of  the  Constitution,"  a  title 
still  accorded  to  him  by  all  who  honor  his  memory. 

In  the  necessary  study  of  conditions,  political 
theories,  sectional  ambitions,  contentions,  aspira- 
tions, plans,  schemes  and  purposes  he  acquired  a 
knowledge  that  filled  him  with  ever-increasing  deep 
concern. 

It  was  during  this  period  that  lie  made  his  cele- 
brated reply  to  Hayne. 

In  his  speech  he  tore  into  fragments  and  utterly 
destroyed  the  doctrine  of  nullification  by  the  plainest 
and  most  convincing  analysis  and  exposition  of  the 
Constitution  and  the  powers  of  our  general  govern- 
ment, that  had  ever,  until  that  time,  been  made;  an 
analysis  and  exposition  so  comprehensive  that  it  not 
only  overthrew  nullification,  but  embraced,  answered 
and  destroyed  at  the  same  time  the  doctrine  of  seces- 
sion and  all  the  evil  progeny  that  had  emanated 
from  the  political  school  that  had  fathered  and  pro- 
mulgated the  famous  resolutions  of  175)8. 

Exposing  the  sophistries  and  fallacies  to  which  he 
was  making  answer,  he  said : 

"This  leads  us  to  enquire  into  the  origin 
of  the  government  and  the  source  of  its 
powers.  Whose  agent  is  it  i  Is  it  the  crea- 
ture of  the  State  legislatures,  or  the  crea- 
ture of  the  people?  it  the  government  of 
the  United  States  be  the  agent  of  the  stile 
governments,  then  they  may  control  it,  pro- 
vided they  <-aii  agree  in  the  manner  of  con- 
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trolling  it;  if  it  is  the  agent  of  the  people, 
then  the  people  alone  can  control  it,  restrain 
it,  modify  or  reform  it.  It  is  observable 
enough,  that  the  doctrine  for  which  the 
honorable  gentleman  contends  leads  him  to 
the  necessity  of  maintaining,  not  only  that 
this  general  government  is  the  creature  of 
the  states,  but  that  it  is  the  creature  of  each 
of  the  states  severallv,  so  that  each  may 
assert  the  power  for  itself  of  determining 
whether  it  acts  within  the  limits  of  its 
authority.  It  is  the  servant  of  four  and 
twenty  masters,  of  different  wills  and  dif- 
ferent purposes,  and  yet  bound  to  obey  all. 
This  absurdity  arises  from  a  misconception 
as  to  the  origin  of  this  government  and  its 
true  character.  It  is,  sir,  the  people's  Con- 
stitution, the  people's  government,  made 
for  the  people,  made  by  the  people,  and 
answerable  to  the  people.  The  people  of 
the  United  States  have  declared  that  this 
Constitution  shall  be  the  supreme  law.  We 
must  either  admit  the  proposition,  or  dis- 
pute their  authority." 

It  was  in  the  peroration  of  this  speech  that  Mr. 
Webster  used  the  language  that  thrilled  all  friends 
of  the  American  Union  then,  and  will  thrill  every 
friend  of  the  American  Union  so  long  as  our  institu- 
tions shall  endure: 

"I  profess,  sir,  in  my  career  hitherto,  to 
have  kept  steadily  in  view  the  prosperity 
and  honor  of  the  whole  country,  and  the 
preservation  of  our  Federal  Union.  It  is  to 
that  Union  wo  owe  our  safety  at  home,  and 
our  consideration  and  dignity  abroad.    It  is 
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to  thai  Onion  we  are  chiefly  indebted  for 
whatever  makes  us  most  proud  of  our  coun- 
try. That  Union  we  reached  only  by  the 
discipline  of  our  virtues  in  the  severe  school 
of  adversity.  It  had  its  origin  in  the  neces- 
sities of  disordered  finance,  prostrate  com- 
merce, and  ruined  credit.  Under  its  benign 
influences,  these  great  interests  immediately 
awoke,  as  from  the  dead,  and  sprang  forth 
with  newness  of  life.  Every  year  of  its 
duration  has  teemed  with  fresh  proofs  of  its 
utility  and  its  blessings;  and  although  our 
territory  has  stretched  out  wider  and  wider, 
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and  our  population  spread  farther  and  far- 
ther, they  have  not  outrun  its  protection  or 
its  benefits.  It  lias  been  to  us  all  a  copious 
fountain  of  national,  social,  personal  happi- 
ness. I  have  not  allowed  myself,  sir,  to  look 
beyond  the  Union,  to  see  what  might  lie 
hidden  in  the  dark  recess  behind.  1  have 
not  coolly  weighed  the  chances  of  preserv- 
ing liberty,  when  the  bonds  that  unite  us 
together  shall  be  broken  asunder.  I  have 
not  accustomed  myself  to  hang  over  the 
precipice  of  disunion,  to  see  whether,  with 
my  short  sight  I  can  fathom  the  depth  of 
the  abyss  below;  nor  could  I  regard  him  as 
a  safe  counsellor  in  the  affairs  of  this  gov- 
ernment, whose  thoughts  should  be  mainly 
bent  on  considering  not  how  the  Union 
should  be  best  preserved,  but  how  tolerable 
might  be  the  condition  of  the  people  when  it 
shall  be  broken  up  and  destroyed.  While  the 
Union  lasts,  we  have  high,  exciting,  gratify- 
ing prospects  spread  out  before  us,  for  us 
and  our  children.  Beyond  that,  I  seek  no1 
to  penetrate  the  veil.  God  grant  that  in  my 
day  at  least,  that  curtain  may  not  rise.    God 
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grant  that  on  my  vision  never  may  be 
opened  what  lies  behind.  When  my  eyes 
shall  be  turned  to  behold,  for  the  last  time, 
the  sun  in  heaven,  may  I  not  see  him  shin- 
ing  on  the  broken  and  dishonored  fragments 
of  a  once  glorious  Union,  on  states  dis- 
severed, discordant,  belligerent,  on  a  land 
rent  with  civil  feuds,  or  drenched,  it  may 
be,  in  fraternal  blood!  Let  their  last  feeble 
and  lingering  glance,  rather,  behold  the 
gorgeous  ensign  of  the  republic,  now  known 
and  honored  throughout  the  earth,  still  full 
high  advanced,  its  arms  and  trophies 
streaming  in  their  original  lustre,  not  a 
stripe  erased  or  polluted,  nor  a  single  star 
obscured— bearing  for  its  motto  no  such 
miserable  interrogatory  as,  What  is  all 
this  worth'?  nor  those  other  words  of  de- 
lusion and  folly,  Liberty  first,  and  Union 
afterwards,  but  everywhere,  spread  all  over 
in  characters  of  living  light,  blazing  on  all 
its  ample  folds,  as  they  float  over  the  sea 
and  over  the  land,  and  in  every  wind  under 
the  whole  heavens,  that  other  sentiment, 
dear  to  every  true  American  heart— Liberty 
and  Union  now  and  forever,  one  and  in- 
separable!" 

I  offer  no  excuse  for  quoting  at  such  length  from 
these  masterful  speeches ;  none  is  needed. 
They  are  both  pertinent  and  appropriate. 

In  the  first  place,  they  disclose  the  differences  that 
were  entertained  at  that  time  with  respect  to  the 
relative  powers  under  the  Constitution  of  the  States 
on  the  one  hand,  and  the  United  States  on  the  other, 
and  the  necessity  in  consequence  for  discussing  the 
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most  elementary  propositions  with  respect  to  the 
character  of  our  government. 

In  the  second  place,  they  are  good  reading  at  any 
time.  They  are  calculated,  as  Mr.  Webster  intended, 
to  arouse  a  patriotic  spirit,  develop  an  intense  Love 
of  country,  and  to  excite  a  devoted  loyalty  to  our 
institutions. 

But  in  the  third  place,  and  more  particularly,  it 
was  by  them  the  platform  was  builded,  broad  and 
strong,  on  which  Abraham  Lincoln  stood,  immovable, 
when  he  marshalled  the  hosts  that  rallied  around 
"the  gorgeous  ensign  of  the  Republic.''  It  was  here 
he  found  almost  the  exact  words  of  the  beautiful 
phrase  with  which  he  closed  his  immortal  speech  at 
Gettysburg,  "Government  of  the  people,  by  the 
people  and  for  the  people  shall  not  perish  from  the 
earth." 

It  is  not  an  overstatement  to  say  that  when  at  the 
conclusion  of  his  answer  to  Hayne,  Mr.  Webster 
took  his  seat  in  the  Senate,  the  first  great  battle  of 
our  Civil  War  had  been  gloriously  fought  and  tri- 
umphantly won  for  the  cause  of  the  Union. 

He  reduced  to  an  absurdity  the  proposition  that 
there  could  be  any  such  thing  as  a  constitutional  re- 
sistance to  the  Constitution  itself. 

He  did  this  by  simply  making  it  plain,  within  the 
comprehension  of  the  humblest  and  most  simple- 
minded,  as  well  as  the  best-informed,  of  his  country- 
men, that  our  federal  government  was  created  not 
by  the  States,  but  by  the  people  of  the  States— by 
the  people  of  the  whole  United  States. 

His  speeches  were  not  only  published  and  repub- 
lished  in    the    newspapers,    but    generous    extracts 
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found  their  way  into  the  school  books,  where,  side 
by  side,  with  the  impassioned  utterances  of  the  Rev- 
olutionary orators,  they  became  a  permanent  part 
of  our  country's  literature. 

Every  schoolhouse,  lyceum,  and  debating  society 
throughout  the  free,  Northern  states,  rang  with  an 
almost  constant  repetition  of  his  stately  sentences. 
Everybody,  and  particularly  the  younger  generation, 
on  whose  shoulders  the  burden  of  the  coining  conflict 
was  to  be  borne,  not  only  became  thoroughly  familiar 
with  his  words,  but  also  with  the  great  principles  he 
advocated. 

From  that  time  forward  the  way  was  so  plain  and 
so  broad  that  all  lovers  of  the  Union  could  walk 
therein  with  confidence  in  the  right  of  the  cause  they 
upheld;  and  with  the  assurance,  that  only  such  con- 
fidence can  impart,  that,  no  matter  what,  in  the 
meanwhile,  might  befall,  the  ultimate  outcome  would 
be  triumphant  victory. 

By  his  son,  who  gave  up  his  life  in  that  great 
struggle,  he  was  gallantly  represented  in  the  Union 
Army,  but  personally  he  was  spared  the  painful  sight 
of  the  clash  of  arms.  He  had  been  in  his  grave 
almost  a  decade  before  Fort  Sumpter  was  fired 
upon.  He  probably  never  heard  of  Abraham  Lin- 
coln, or  General  Grant,  or  General  Sherman,  or 
General  Sheridan,  or  General  Meade,  or  General 
Thomas,  or  General  Hancock,  or  any  of  our  great 
generals;  and  yet  few  men  are  entitled  to  equal 
credit  with  him  for  the  great  achievements  we  are 
here  to  commemorate ;  for  to  him,  more  than  to  any 
other  man,  is  due  the  honor  of  having  first  laid, 
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broad  and  deep,  the  foundations  upon  which  our 
cause  was  securely  rested. 

By  all  these  tokens  he  has  a  rightful  place  and  a 
high  place  in  the  grateful  recollections  of  this  day. 

But  while  he  could  prepare  the  way  for  the  glor- 
ious events  that  were  to  follow,  he  could  not  arrest 
their  approach. 

To  do  that  was  beyond  human  power;  for  the  time 
had  come  when,  under  the  providence  of  God,  the 
nation  was  to  be  given  "a  new  birth  of  freedom." 

The  festering  sore  that  caused  all  our  differences 
was  slavery,  and  so  long  as  that  remained  no  logic 
or  persuasion  could  avail;  for  it  was  ordered  other- 
wise. 

Arguments  and  appeals  were  of  the  highest  value 
to  arouse  and  mold  public  sentiment  in  form  to  be 
utilized  in  the  carrying  out  of  His  great  plan;  but 
they  were  futile  to  change  it. 

And  so  it  was  that,  despite  all  that  could  be  said 
by  mortal  man  in  the  way  of  reason  or  in  the  way 
of  appeal,  the  storm  continued  to  gather  and  the 
clouds  grew  ever  thicker  and  blacker,  until  finally 
the  lightnings  began  to  flash,  and  the  thunders  began 
to  roll. 

Lincoln  had  been  elected  President.  There  was  no 
fraud  connected  with  his  choice.  The  transaction  had 
been  throughout  in  strict  conformity  with  the  pro- 
visions of  the  Constitution.  He  had  never  uttered  a 
word  that  indicated  that  he  would  as  President  fail 
to  faithfully  uphold  and  observe  and  enforce  impar- 
tially the  Constitution  and  the  laws.  There  was 
nothing  in  the  platform  on  which  he  stood  as  a  can- 
didate for  the  Presidency  from  which  any  such  in- 
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ference  could  be  drawn.  There  was  nothing  in  his 
personal  character  to  which  any  law-abiding  citizen 
had  a  right  to  take  exception.  He  was  known  then 
to  all  who  chose  to  judge  him  without  bias  or 
prejudice,  just  as  he  is  known  to-day  to  all  the  world, 
as  a  man  of  the  highest  and  gentlest  character;  a 
man  whose  patriotism  was  as  broad  as  the  whole 
country;  as  a  man  who  would  do  justice  to  every 
section  of  the  land;  and  as  a  man,  who,  while  not 
believing  in  slavery,  would  yet  not  resort  to  any  un- 
constitutional or  illegal  or  improper  methods  of  any 
kind  to  either  abolish  it  or  to  circumscribe  it.  When 
we  think  of  Lincoln  as  he  is  to-day  known  to  the 
world— as  a  great,  strong,  courageous,  yet  just, 
gentle  and  loving  man,  we  can  scarce  realize  that 
his  election  should  have  been  the  precipitating  cause 
of  the  bloodiest  war  of  modern  time. 

He  deservedly  stands  side  by  side  with  Washing- 
ton in  the  admiration  and  esteem  of  the  whole  world. 

Most  fittingly  a  movement  has  been  inaugurated 
to  signalize  this  anniversary  of  the  beginning  of 
that  great  struggle,  by  building  here  in  Ohio,  a  suit- 
able memorial  in  his  honor.  It  is  not  inappropriate 
to  think  of  that  on  this  occasion,  for  he  was  the 
constitutional  Commander-in-Chief  of  the  army  and 
navy.  He  was  more  than  that.  Without  his  wise 
judgment  and  patient  labors  the  heroism  of  the  army 
and  navy  might  have  been  in  vain. 

As  we  casually  look  back  to  that  troublesome  time 
we  see  only  its  grand  armies,  and  grand  victories, 
and  grand  achievements,  but  when  we  seriously 
recall  its  doubts,  and  its  dissensions,  and  its  differ- 
ences, and  its  controversies,  we  can  appreciate,  as  it 
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was  then   impossible  to  appreciate,  the  wonderful 

work  this  great  man  did. 

There  was  not  a  moment,  from  the  day  of  his  in- 
auguration until  the  capture  of  Richmond,  when 
there  was  not  at  least  a  largo  minority  in  the  loyal 
states  bitterly  hostile  to  him;  and  this  hostile  faction 
on  the  occasions  of  the  defeats  by  which  we  were  from 
time  to  time  chastened,  not  infrequently  became 
a  positive  and  menacing  majority.  No  one  was  more 
conscious  of  this  than  he,  yet  he  never  lost  his 
courage,  his  confidence  or  his  judgment.  No  man 
understood  the  people  better  than  he  understood 
them,  and  no  man  understood  the  leaders  of  the 
people  better  than  he  understood  them.  In  a  mild, 
unassuming,  steadfast  way  he  proceded  to  discharge 
his  high  duties,  never  losing  control  of  any  situation, 
no  matter  how  tempestuous  the  conditions. 

Without  appearing  to  command,  he  commanded; 
without  appearing  to  lead,  he  was  yet  ever  the 
leader;  without  seeking  honor  for  himself,  by  com- 
mon consent,  he  won  the  highest  honor. 

To  the  men  who  have  in  charge  the  active  work 
of  erecting  here  in  this  loyal  state  that  stood  by  him 
so  loyally,  from  the  beginning  to  the  end  of  that 
great  struggle,  is  due  our  common  support,  to  the 
end  that  they  may  achieve  the  highest  possible 
success. 

Such  was  the  man  at  the  helm  when  the  hour 
came  that  was  to  try  the  souls  of  men. 

Largely  because  he  was  there,  that  hour  found 
them  prepared  to  meet  successfully  the  great  cru- 
cial test. 
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For  months  states  had  been  seceding  and  openly 
preparing  for  war,  without  a  lick  being  struck  to 
prevent  it.  The  situation  seemed  well  nigh  hope- 
less; the  nation's  treasury  was  empty,  its  credit 
was  ruined,  the  revenues  were  insufficient  to  meet 
the  ordinary  expenses,  and  the  army  and  navy,  a 
mere  nucleus  for  each,  were  scattered  beyond  sup- 
porting distances  and  wherever  stationed  were  found 
honey-combed  with  enemies. 

Dark,  indeed,  was  the  outlook,  when,  on  that  April 
morning,  the  historic  opening  gun  was  fired.  That 
gun  was  intended  by  those  who  fired  it  to  strike 
terror  into  the  hearts  of  the  friends  of  the  Union, 
and  intimidate  them  into  abject  submission  to  the 
demands  and  domination  of  the  slave  power. 

It  was  known  they  bitterlv  disliked  even  the 
thought  of  strife,  and  it  was  believed  that  they 
would  make  any  sacrifice  to  avert  it.  Tame  sub- 
mission was  expected. 

But  how  different  the  result!  Twenty  millions 
of  free  men,  engaged  in  and  devoted  to  the  pur- 
suits of  peace,  instead  of  cowering  before  the  dread 
alternative  of  war,  instantly  accepted  the  challenge 
to  battle.  Within  twentv-four  hours,  in  every  state, 
county,  city,  town,  village  and  hamlet,  throughout 
all  the  free  northern  states,  the  drums  were  beating, 
the  flags  were  flying,  men  were  marching  and  tears 
were  streaming.  Of  this  moment,  on  another  occa- 
sion, I  said: 


Husbands  said  good-bye  to  their  wives, 
fathers  to  their  children,  sons  to  their 
mothers,   and  lovers  to  their  sweethearts. 
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From  the  farms,  the  workshops,  the  count- 
ing houses,  the  schoolhouses,  from  every 
employment,   vocation   and   calling  of  our 

diversified  social  and  business  worlds,  men 
literally  rushed  to  arms.  They  neither 
asked  for  nor  thought  of  rank,  pay  or  posi- 
tion. Their  only  desire  or  purpose  was  to 
suppress  rebellion,  punish  treason,  main- 
tain the  Union  and  preserve  the  Constitu- 
tion. They  thought  only  of  this  great 
country,  with  its  tremendous  possibilities 
for  good  to  all  mankind,  and  of  their  duty 
to  posterity,  as  they  turned  their  backs 
upon  their  homes  of  peace  and  happiness, 
and  left  behind  with  their  ambitions  and 
aspirations  all  that  was  near  and  dear,  to 
do  and  die  if  need  be,  that  this  nation 
might  live. 


*         *         *         * 


Such  soldiers  should  have  been  triumph- 
antly successful  from  the  beginning,  but 
for  a  time  they  were  only  partially  so.  The 
trouble  was  in  the  fact  that  we  had  two 
questions  to  deal  with  when  we  commenced 
—  one  as  to  how  the  Constitution  should  be 
interpreted,  the  other,  what  should  be  done 
about  slavery.  The  law  question  was  ours; 
the  other  was  God's  question. 

"With  man's  characteristic  selfishness  we 
undertook  to  confine  the  war  to  the  settle- 
ment of  our  own  question,  and  left  God's 
question  to  shift  for  itself. 

"Mr.  Lincoln  was  careful  to  announce 
that  he  would  save  the  Union  with  slavery 
if  he  could— without  slavery  if  he  must. 

"Accordingly,  for  the  first  eighteen 
months   of   the   war  we   tried  to   save   the 
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Union    with    slavery.      The    effort    was    a 
failure. 


*         *         *         *         * 


"We  were  defeated  at  Bull  Run,  repulsed 
at  Ball's  Bluff,  and  subjected  to  one  kind 
of  disappointment  after  another,  with  just 
enough  of  success  now  and  then  inter- 
spersed to  keep  us  from  becoming  utterly 
discouraged,  until  we  were  finally  brought 
to  see  that  both  the  necessity  and  the  duty 
of  the  hour  alike  required  us  to  broaden 
the  issues,  and  strike  for  the  destruction  of 
the  institution  which  was  the  mother  of 
secession  and  the  source  and  origin  of  all 
our  troubles. 

"When  that  hour  came,  Abraham  Lin- 
coln said  the  bond  should  go  free.  His 
proclamation  was  like  a  second  Declaration 
of  Independence.  It  rang  out  like  an  alarm 
bell  at  midnight.  It  challenged  the  atten- 
tion and  enlisted  the  sympathy  of  the  right- 
thinking  people  of  the  whole  world.  It 
exalted  and  intensified  the  loyalty  of  all 
loyal  men.  It  made  every  sympathizer 
with  treason  writhe  and  squirm.  It  kindled 
the  eye,  flushed  the  cheek,  nerved  the  arm 
and  made  stouter  and  braver  the  heart  of 
every  Union  soldier  and  sailor. 

"From  that  time  forward  the  war  meant 
something  worth  praying  for,  fighting  for 
and  dying  for.  The  tide  turned.  The  navy 
won  victory  after  victory,  and  the  army 
swept  on  with  irresistible  power  to  Vicks- 
burg  and  Gettysburg,  Atlanta  and  the  sea, 
the  Wilderness  and  Appomattox. 

1 '  But,  oh,  how  bloody  the  way !  Compari- 
sons show  there  has  been  nothing  equal  to 
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it  in  modern  warfare.  At  Waterloo,  the 
entire  loss  of  Wellington's  army,  both 
killed  and  wounded,  was  Less  than  twelve 
per  cent.  Napoleon  Lost  less  than  fifteen 
per  cent,  at  Austerlitz,  and  a  still  smaller 
percentage  at  Marengo,  Eylau  and  Wag- 
ram,  while  the  average  loss  on  both  sides 
was  less  than  thirteen  per  cent,  at  Magenta, 
Solferino,  Gravelotte  and  Sedan.  In  more 
than  one  hundred  of  our  battles  the  losses 
exceeded  fifteen  per  cent.,  while  at  Shiloh, 
Stone  River,  Ohickamauga,  Gettysburg,  the 
Wilderness  and  Spottsylvania  they  were 
over  thirty  per  cent.,  and  in  some  instances 
more  than  forty  per  cent. 

"It  is  impossible  on  such  an  occasion  as 
this  to  tell  the  storv  of  such  services.  It  is 
too  long,  too  pathetic,  too  heroic,  and  too 
patriotic  to  be  dealt  with  except  only  by 
history.  Suffice  it  to  say  the  hardships 
endured,  the  valor  displayed,  the  treasure 
expended,  and  the  blood  that  was  shed,  are 
without  a  parallel  in  the  annals  of  the 
world." 

The  story  becomes  more  thrilling  when  we  recall 
that  the  "men"  who  fought  these  bloody  battles, 
and  won  these  heroic  victories  were,  literally,  "the 

boys  in  blue." 

It  seems  almost  incredible  that  the  average  age 
of  that  mighty  army  was  twenty  years:  that  more 
than  a  million  of  them  were  under  twenty   years, 

and  that  of  all  that  valiant  host  less  than  fiftv  thou- 
sand  were  more  than  twenty-five  years  of  age. 

It  is  hard  to  believe  that  the  grey-bearded,  stoop- 
shouldered,    halting    and    limping    veterans,    whom 
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we  see  marching  now  on  Memorial  Day,  could  have 
been  a  part  of  the  brilliant  pageant  that  in  regiment 
after  regiment,  with  flags  flying,  drums  beating, 
sabers  flashing  and  bayonets  gleaming,  with  martial 
step,  and  soldierly  precision,  sprang  into  existence, 
and  swept  out  of  sight  as  they  passed  on  to  their 
places  at  the  front,  there  to  engage  in  the  bloodiest 
struggle  of  the  centuries. 

But  it  is  not  until  we  consider  what  these  boys 
accomplished  that  we  can  properly  appreciate  our 
debt  to  them  of  gratitude. 

We  know  what  was  affirmatively  accomplished, 
but  who  can  tell  what  was  achieved  in  a  negative 
way?  All  know  the  Union  was  preserved,  our 
Constitution  perfected,  our  country  reunited,  and 
that  an  unprecedented  era  of  growth,  development 
and  prosperity  has  followed. 

But  how  very  few  appear  to  realize  and  appre- 
ciate, or  even  any  longer  to  so  much  as  remember, 
that  there  is  any  connection  between  these  services 
and  the  inestimable  blessings  which  we  daily  enjoy. 

Everybody  should  know  that  by  these  two  mil- 
lions of  American  boys  disunion  was  prevented; 
everybody  should  know  that  if  they  had  not  been 
successful  we  would  have  had  in  this  country  at 
least  two  governments,  two  capitols,  two  flags,  two 
Presidents,  two  armies  and  two  navies;  and  every- 
body should  know  that  if  they  had  been  less 
valorous,  and  we  had  been  broken  into  two  gov- 
ernments, as  the  result  of  that  war,  those  two 
governments  would  of  necessity  have  been  hostile 
governments  for  generations  to  come;  and  that 
would  have  meant  standing  armies,  custom  houses, 
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passports,    and    all    the    other    annoyances   that    a 
hostile  boundary  line  can  suggest. 

But  if  we  had  become  thus  divided,  who  can  tell 
where  the  division  would  have  ended  \ 

If  eleven  Southern  states  could  secede  and  estab- 
lish an  independent  government,  any  other  group 
of  states  might  do  the  same. 

ks  the  result  of  such  a  precedent,  long  ere  this, 
we  might  have  seen  a  separate  government  estab- 
lished for  the  New  England  States,  another  for  the 
Pacific  Slope  States,  another  for  the  Middle  States, 
another  for  the  Far  Western  States,  or,  worse  still, 
the  Union  entirely  abandoned,  and  each  state  re- 
suming an  independent  sovereignty;  and  all  this 
attended  with  more  war,  bloodshed  and  waste  of 
property. 

In  undertaking,  therefore,  to  estimate  the  value 
of  these  services,  wTe  must  set  down  to  their  credit, 
first,  the  preservation  of  the  Union;  the  mainte- 
nance of  one  government,  one  authority,  one  flag 
for  all  our  vast  territory,  now  composed  of  forty- 
eight  sister  states,  all  moving  forward  with  a  com- 
mon purpose  to  one  common  destiny. 

This  has  brought  us,  and  will  continue  to  bring  us, 
an  ever-increasing  multiplication  of  strength,  wealth 
and  power. 

When  the  Civil  War  commenced,  our  total  popu- 
lation, speaking  in  round  figures,  was  thirty  mil- 
lions. It  is  now  ninety  millions;  our  wealth  was 
then  sixteen  billions  of  dollars.  To-day  it  is  more 
than  one  hundred  billions. 

Our  annual  revenues  amounted  in  1860  to  only 
fifty  millions  of  dollars.     To-day  they  amount  to 

[23] 


one  thousand  millions  of  dollars,  and  the  burden  is 
less  hard  to  bear  now  than  it  was  then. 

But  this  is  not  all.  The  incalculable  value  of  what 
has  been  mentioned  is  but  a  suggestion  of  what 
those  services  were  worth  to  the  people  of  this 
country. 

If  we  would  know  their  full  value,  consider  what 
would  have  happened  if  at  Appomattox  not  Lee, 
but  Grant  had  surrendered. 

We  know  what  did  happen  at  Appomattox.  We 
know  that  in  the  very  moment  of  his  triumph  Gen- 
eral Grant,  with  words  that  are  without  a  precedent, 
impressively  invited  the  whole  American  people, 
North,  South,  East  and  West,  to  turn  instantly  from 
war  to  the  pursuits  of  peace. 

At  that  most  opportune  moment  he  commanded 
us  all  to  remember  that  we  had  been  fighting  not  to 
conquer,  but  to  restrain;  not  to  destroy,  but  to  save; 
that  we  were  Americans  all,  and  that  the  great 
purpose  of  the  government  was  to  preserve  the 
Union  and  the  Constitution  for  our  common  pro- 
tection and  our  common  good;  that  we  must  forth- 
with commence  living  together  again  in  the  same 
political  house. 

He  did  this  by  the  generous  terms  he  imposed. 
When  General  Lee  tendered  his  sword,  he  told  him 
to  keep  it;  when  General  Lee  offered  to  surrender 
the  side  arms  of  his  officers,  he  told  him  to  have  his 
officers  retain  their  side  arms;  when  General  Lee 
offered  the  horses  that  were  privately  owned  by  his 
army,  he  told  him  to  have  his  men  keep  their  horses 
and  take  them  home  with  them,  for  "they  would 
need  them  to  do  the  spring  plowing  with." 
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The  simplicity  of  these  words  is  equaled  only  by 
their  majestic  importance.  They  opened  the  way 
for  a  reunited  country  with  all  its  growth  of  popu- 
lation and  with  all  its  augmentation  of  wealth  and 
glory  and  honor  that  we  have  witnessed. 

But  consider,  if  you  can,  what  would  have  hap- 
pened if  at  Appomattox,  or  on  some  other  field, 
Grant  had  been  compelled  to  surrender  to  Lee. 
Consider,  if  von  can,  what  would  have  followed  if 
the  Union  cause  had  been  unsuccessful  and  the 
Confederate  cause  triumphant.  Could  any  such 
thing  have  occurred  as  did  occur  at  Appomattox  I 
Everyone  knows  that  in  such  contingency  instead  of 
the  conquering  general  thinking  about  the  spring 
plowing,  first  and  foremost  there  would  have  been 
a  fixing  of  boundary  lines,  and  in  the  second  place, 
there  would  have  been  the  usual  imposition  of  an 
indemnity,  which  we,  as  the  losing  force,  would  have 
been  required  to  pay;  and  that  indemnity,  as  in  all 
other  wars,  would  have  been  measured  in  large  part, 
at  least  by  the  cost  to  which  our  resistance  had 
subjected  the  conquerors. 

In  other  words,  if  Grant  had  been  compelled  to 
surrender  to  Lee,  we  not  only  would  have  had  the 
Union  divided,  so  as  to  lose  from  the  United  State- 
all  the  eleven  seceding  states,  but  possibly,  under 
such  changed  conditions,  still  other  states  would 
have  deserted  us  and  gone  with  the  Confederacy, 
and  we  would  have  had  upon  the  state-  remaining 
in  the  Union,  to  be  borne  by  those  states  alone,  not 
only  all  the  expenses  incurred  by  us  in  conducting 
that  war.  but  also  all  the  expenses  incurred  by  the 
Southern  Confederacy. 
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Instead,  therefore,  of  a  debt  of  three  millions  of 
dollars  resting  upon  the  whole  United  States  at  the 
close  of  that  war,  we  would  have  had  a  debt  of 
probably  six  billions  of  dollars  resting  on  our  one- 
half  the  United  States,  or  such  other  sum  as  our 
conquering  enemies  might  have  seen  fit  to  impose, 
as  a  penalty,  for  us  to  pay,  for  resisting  what  they 
had  accomplished. 

If  such  a  contingency  had  arisen  and  the  Northern 
and  loyal  states  had  all  stood  manfully  together, 
shoulder  to  shoulder,  the  crushing  burden  of  such 
a  peace  might  have  been  borne,  but  the  probabilities 
are  that  they  would  have  fatally  stifled  and  retarded 
their  development  if  it  had  not  sunk  them  into  hope- 
less bankruptcy. 

When,  therefore,  we  undertake  to  estimate  the 
value  of  the  services  of  the  Union  soldiers  of  1861- 
1865,  we  must  think  not  only  of  the  Union  thev 
saved;  we  must  think  not  only  of  the  flas  of  our 
country,  by  them  kept  unsullied  and  to-day  honored 
and  respected  by  every  nation  on  the  earth;  we 
must  think  not  only  of  the  aggregate  of  the  nation 's 
wealth,  and  the  aggregate  of  its  revenues;  we  must 
think  not  only  of  the  tremendous  growth  of  our 
population,  the  development  of  our  resources,  the 
multiplication  of  our  industries,  the  employment 
of  our  labor,  the  progress  of  our  people  intellectually 
and  morally,  but  we  must  also  think  of  what,  in  the 
nature  of  things,  would  inevitably  have  happened 
if  our  standards  had  been  lowered  in  defeat  instead 
of  brought  home  in  triumph. 

What  I  have  suggested  is  imperfect  and  incom- 
plete, but  it  is  sufficient  to  show  that  not  only  are 
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the  blessings  that  have  resulted  from  our  victory 
of  incalculable  value,  but  that  in  actual  "dollars 
and  cents"  the  results  achieved  for  the  American 
people  are  far  greater  than  the  imagination  can 
intelli  gentlv  conceive. 

And  yet  we  know  of  men,  and  some  of  them  in 
high  official  position,  who  do  not  seem  to  know 
these  facts;  or  if  they  do,  they  ignore  them.  They 
are  the  men  who,  as  a  rule,  are  always  ready  to 
argue  with  you  that  Lee  was  a  greater  general  than 
Grant,  and  who  are  ever  ready  to  show  mental 
distress  that  Lincoln  should,  according  to  their  judg- 
ment, have  lacked  culture  and  refinement,  and  who 
never  miss  an  opportunity  to  defame  our  pension 
roll.  Neither  Grant  nor  Lincoln  will  ever  need 
defense  from  such  calumny. 

But  as  to  the  pension  roll  it  is  different. 

There  may  be  on  that  roll  some  names  that  should 
not  be  there.  It  would  be  strange  if  there  were 
not;  but  if  any  man  know  of  any  such  name  he 
should  either  bring  the  requisite  proof  to  have  it 
expunged,  or  he  should,  especially  if  he  be  an 
office  holder,  drawing  a  large  salary  from  the 
treasury  of  the  United  States,  for  decency's  sake 
hold  his  peace;  and  failing  in  that  he  should  resign 
the  office  lie  could  not  hold  except  for  what  they  did. 

I  shall  not  stop  to  discuss,  either  generally  or 
specifically,  the  subject  of  pensions,  but  I  will  say 
that  generous  as  may  have  been  the  provision  made 
for  these  men,  it  is  no  more  generous  than  they  have 
deserved;  and  if  there  should  be  done  for  them  by 
additional    legislation    all    they    have    asked,    their 
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reward  would  still  be  much  less  than  their  services 
merit. 

The  roll  may  be  long,  but  so  was  the  war,  and 
great  was  the  army.  They  may  be  tarrying  long  in 
the  land,  but  remember  their  deeds  of  fifty  years 
ago  and  have  patience. 

Thev  were  young  bovs  then.  Thev  are  old  men 
now.  The  boy  who  was  only  fifteen  when  the  war 
commenced,  is  now  sixty-five.  The  great  majority 
are  already  camping  on  the  other  shore-  Fifty  thou- 
sand of  them  have  " crossed  over"  to  the  Great 
Bevond  during  the  last  twelve  months.  Their  ranks 
are  rapidly  thinning-  Ten  years  from  now  the  sur- 
vivors will  be  few,  indeed.  Yes,  have  patience  yet  a 
little  longer.  Remember  how  in  their  vouth  thev 
stood  like  a  wall  of  fire  between  their  country  and 
their  country's  danger.  Hundreds  of  thousands  of 
them  gave  up  their  young  lives  and  poured  out  their 
blood  that  this  nation  might  live.  They  not  only 
faced  the  perils  of  battle,  but  tens  of  thousands  of 
them  suffered  the  horrors  of  Libby  and  Anderson- 
ville,  and  the  other  prison  hells  of  the  South.  All 
the  money  in  the  world,  as  a  mere  business  trans- 
action, would  not  have  been  an  inducement  for  them 
to  undergo  such  experiences.  They  made  no  com- 
plaint then;  they  make  no  complaint  now.  It  was 
their  sole  ambition  to  save  their  country  and  accom- 
plish the  high  purposes  they  did  accomplish,  and  in 
that  behalf  they  were  willing  to  brave  all  dangers 
and  make  all  sacrifices. 

No  men  of  any  country,  or  of  any  age,  ever  did 
more  than  these  men  did  for  their  own  time  and 
all  who  are  coming  after  them.     If  they  had  done 
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nothing  more  than  preserve  our  form  of  government 
we  would  owe  them  an  everlasting  debt  of  gratitude. 

The  best  tost  of  government  is  the  prosperity, 
happiness  and  morals  of  the  people  living  under  it. 
Measured  by  this  test,  our  government  lias  been  the 
most  triumphant  success  of  all  the  ages.  Our  pros- 
perity 1ms  been  unprecedented.  Our  happiness  has 
been  the  greatest  and  most  universal  ever  enjoyed; 
our  morals  have  been  constantly  improving,  so  that 
they  are  not  only  better  than  ever  before  but  such 
as  to  compare  favorably  with  other  people's. 

AVe  never  before  had  so  many  churches,  or  so 
many  persons  in  attendance  upon  them;  we  never 
before  had  so  many  religious  papers  and  periodicals, 
or  so  many  attentive  readers  of  them;  we  never 
before  had  so  many  institutions  of  learning,  or  so 
many  students  in  attendance;  we  never  before  had 
such  high  standards  to  govern  conduct  in  the  busi- 
ness world,  or  such  a  rigid  enforcement  of  compli- 
ance with  them;  and,  notwithstanding  all  that  may 
have  happened  to  the  contrary,  we  never  before  had 
such  high  standards  in  public  life. 

When  we  consider  that  all  these  material  achieve- 
ments and  all  these  moral  improvements  have  come 
about  under  the  form  of  government  our  fathers 
gave  us;  that  they  are  the  legitimate  results  of  more 
than  a  century  of  experience  under  that  govern- 
ment, we  may  well  conclude  that,  measured  by  the 
highest  test,  their  work  has  been   fully  vindicated. 

The  basic  features  of  the  government  they  gave 
us  are  the  dual  form  of  State  and  United  States 
governments,  bottomed  on  written  constitutions  that 
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define  the  limitations  and  restrictions  that  distin- 
guish the  one  from  the  other  and  mark  the  boun- 
daries of  the  powers  of  each,  with  all  those  powers 
distributed  into  three  separate,  independent  and  co- 
ordinate departments. 

These  written  constitutions  are  our  supreme,  or- 
ganic law.  They  were  all  made  by  the  people,  the 
highest  source  of  all  legitimate  power  and  authority, 
and  according  to  their  terms  only  the  people  can 
rightfully  change  them;  and  even  they  can  change 
them  only  in  accordance  with  the  mode  so  provided. 
Until  recently  no  one  ever  expressed  a  thought  to 
the  contrary. 

It  was  the  subject  of  general  surprise,  therefore, 
when,  for  the  first  time,  we  were  told  a  few  years 
ago  that  it  was  the  duty  of  the  Supreme  Court  of 
the  United  States  to  change  the  Constitution  of  the 
United  States  from  time  to  time  by  "judicial  con- 
struction," so  as  to  keep  it  abreast  with  new  ideas 
and  the  consequent  changing  requirements  of  the 
times. 

Surprising  as  was  the  proposition,  still  more  sur- 
prising was  the  fact  that  there  appeared  to  be  a 
widespread  acceptance  of  the  idea,  and  for  a  time, 
newspapers  and  magazines  teemed  with  arguments 
in  support  of  it;  but  only  for  a  time,  for,  when  that 
court  soon  had  occasion  to  render  a  decision  that 
did  not  seem  to  be  "abreast  with  the  times,"  accord- 
ing to  those  who  had  constituted  themselves  the 
judges  on  that  point,  we  promptly  heard,  coming 
from  the  same  sources,  loud  complaints  about  "judge 
made  law,"  and  the  necessity  of  stopping  in  some 
way  the  defeat  of  the  people's  desires  by  judicial 
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decisions  that  hold  that  the  laws  by  which  those 
desires  had  been  formulated  were  invalid  because 
unconstitutional;  and  this  complaint  lias  become  so 
loud  that  we  now  have  it  on  the  same  kind  of 
authority  that,  unless  the  courts  stop  defeating  the 
desires  of  the  people  by  holding  their  laws  unconsti- 
tutional, the  constitutions  Avill  be  "thrown  out  of  the 
back  windows,"  to  use  the  energetic  expression  that 
has  been  employed. 

Just  now  we  are  hearing  much  complaint  of 
the  Supreme  Court  on  account  of  a  recent  decision 
in  connection  with  which  it  is  charged  with  having 
" legislated,"  by  reading  into  the  anti-trust  statute 
a  word  that  is  not  found  there— the  ordinarily  harm- 
less word  "reasonable."  We  are  bluntly  told  that 
so  "reasonable"  a  piece  of  legislation  upon  the  part 
of  that  court  is  not  to  be  tolerated  because  not 
within  the  judicial  power  with  which  the  court  is 
invested. 

So  it  would  seem  that  the  vicious  proposition  that 
the  judicial  department  shall  usurp  powers  not  con- 
ferred upon  it  to  change  our  Constitution  and  laws, 
without  consulting  the  people,  has  already  come  to 
grief  by  the  logic  of  its  own  operation. 

But  one  such  suggestion,  if  tolerated,  will  always 
be  followed  by  others.  The  suggestion  that  our  Con- 
stitution should  be  changed  by  judicial  construction, 
having  met  with  temporary  favor,  it  was  shortly 
asserted  that,  although  our  government  is  a  govern- 
ment of  enumerated  powers,  and,  therefore,  a  gov- 
ernment that  has  no  power  except  what  is  expressly 
or  by  implication  conferred  upon  it  by  the  Constitu- 
tion, vet  the  President  has  not  onlv  all  the  executive 
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power  named  in  the  Constitution  and  the  laws  of 
the  country,  but,  'also,  in  addition  thereto,  all  the 
executive  power  not  denied  by  the  Constitution,  or 
the  statute  law  of  the  land.  This  proposition  was 
such  a  bald-faced  fallacy  and  manifestly  so  repug- 
nant to  the  spirit  as  well  as  the  text  of  our  institu- 
tions, according  to  which  our  President  is  not  a 
Ruler,  but  an  Executive,  that,  outside  of  narrow  in- 
fluences, it  was  universally  condemned  and  rejected. 
I  shall  not  stop  to  discuss  the  merit  or  demerit  of 
any  of  these  matters.  I  do  not  refer  to  them  for 
that  purpose,  but  only  for  the  purpose  of  showing 
that  when,  because  of  some  transient  wave  of  senti- 
ment or  dissatisfaction,  we  become  restless  and  dis- 
quieted on  account  of  our  situation  and  think  of 
instantly  changing  our  organic  law  by  some  irregular 
and  unauthorized  method,  we  should  stop  and  de- 
voutly thank  our  fathers  that  they  gave  us  our 
written  Constitutions,  under  which  our  rights  and 
powers  are  defined,  and  that  among  them,  to  insure 
reasonable  stability,  is  the  power  to  change  funda- 
mental law  only  in  accordance  with  processes  that 
compel  thoughtful  consideration,  serious  reflection, 
thorough  discussion,  and  then  after  all  that  by 
dispassionate  action  in  accordance  with  prescribed 
forms  of  procedure. 

While  these  suggestions  involving  a  concentration 
of  power  at  Washington  have  been  coming  and 
going,  other  suggestions,  leading  in  a  directly  oppo- 
site direction,  have  been  brought  forward,  and  in 
some  sections  have  commanded  attention  and  excited 
popular  favor  in  greater  or  less  degree. 
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Our  government  was  designed  by  our  fathers  to 
be  a  representative  government.  The  suggestions 
to  which  I  refer  lend  us  back  to  a  pure  democracy. 
According  to  them  we  are  to  have  popular  elec- 
tions of  United  Stales  Senators,  the  Initiative,  and 
the  Referendum,  and  the  Recall,  and  other  forms 
of  direct  and  immediate  control  by  the  people, 
not  through  representatives,  but  acting  themselves 
directly  as  a  body  politic. 

Apparently,  upon  the  theory  that  the  people  have 

made  a  failure  of  the  selection  of  state  Legislatures, 
they  will  now  seek  to  remedy  the  resulting  wron 
by  themselves  directly  choosing  United  States  Sena- 
tors; and  apparently  upon  the  same  theory,  that  the 
choice  of  legislators  has  been  unsatisfactory,  the 
people  will  take  it  upon  themselves  to  enact  laws  to 
supplement  those  enacted  by  the  legislatures;  or,  if 
they  choose,  in  conflict  with  those  enacted  by  the 
legislatures ;  or,  again,  if  they  choose,  by  the  process 
of  referendum,  to  veto  whatever  the  legislatures  may 
enact. 

And,  further,  that  whenever  there  may  be  dissatis- 
faction with  any  public  official,  he  may  be  turned 
out  of  office  by  a  recall  vote,  to  be  applied  to  judi- 
cial, as  well  as  other  officers. 

Under  this  provision  for  a  recall,  we  have  recently 
learned  from  the  newspapers,  how,  in  one  city,  they 
have  had  four  municipal  elections  within  a  period  of 
ten  weeks. 

Again  let  me  say,  I  do  not  mention  any  of  these 
matters  for  the  purpose  of  expressing  an  opinion 
about  them;  much  less  for  the  purpose  of  discussing 
their  merits  or  their  demerits.    I  mention  them  only 
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to  show  that  there  is  a  positive  tendency  towards 
centralization,  on  the  one  hand,  and  toward  a  pure 
democracy,  on  the  other,  and  that  both  are  of  such 
character  as  to  involve  radical  changes  in  our  form 
of  government.  Whether  these  are  wise  or  unwise, 
will  be  left  for  discussion  at  a  more  appropriate 
time. 

Present  purposes  are  accomplished  when  attention 
is  called  to  the  fact  that  under  our  form  of  govern- 
ment as  our  fathers  gave  it  to  us,  and  as  their  sons, 
under  the  guidance  of  Abraham  Lincoln,  perfected 
it,  this  nation  has  enjoyed  a  prosperity  that  has 
excited  the  wonder  and  the  admiration  of  the  world, 
and  that  our  form  of  government  has  become  so 
popular  that  other  nations  are  striving  to  follow 
our  example.  In  consequence,  we  have  Republican 
governments  everywhere  to  the  south  of  us  through- 
out the  western  hemisphere.  France  has  followed 
our  example  closely.  Germany  has  a  written  consti- 
tution, and,  in  the  Reichstag,  untrammeled  parlia- 
mentary representation  for  the  people,  while  such 
countries  as  Turkey,  Persia  and  China  are  all  taking 
steps,  as  rapidly  as  they  can,  to  follow  our  example 
in  providing  a  form  of  government  under  which  man 
has  been  able  to  demonstrate  his  capacity  for  self- 
government. 

When  we  remember  that  the  controlling  thought  of 
our  fathers  in  framing  our  government  was,  on  the 
one  hand,  to  make  a  strong  government,  without  con- 
centrating too  much  power  at  the  national  capitol, 
and,  on  the  other  hand,  to  avoid  pure  democracies, 
which,  without  exception  had  proven  disastrous  fail- 
ures, and  when  we  remember,  further,  how  we  have 
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prospered,  not  only  materially,  but  intellectually  and 
morally,  we  should  feel  solemnly  admonished  to 
think  carefully  before  we  make  changes,  and  to  con- 
demn, without  qualification,  as  false  teachers  all  who 
would  lightly  and  frivolously  talk  about  throwing 
our  Constitutions  out  of  the  back  windows. 

With  these  admonitions  impressed  upon  our  hearts, 
let  us  take  renewed  courage  for  the  present  and  the 
future.  Let  us  stop  discrediting  ourselves  and  talk- 
ing about  our  government  as  though  it  had  been  a 
dismal  failure.  Let  us,  on  the  contrary,  rejoice  in 
the  great  successes  that  have  been  achieved.  Let  us 
recognize  and  rejoice  in  the  fact  that  we  have  wit- 
nessed the  fulfillment  of  the  aspirations  expressed  by 
Webster,  when  he  said:  "Let  our  object  be,  Our 
country,  our  whole  country,  and  nothing  but  our 
country.  And,  by  the  blessing  of  God,  may  that 
country  itself  become  a  vast  and  splendid  monument, 
not  of  oppression  and  terror,  but  of  wisdom,  of 
peace,  and  of  liberty,  upon  which  the  world  may  gaze 
forever ! ' ' 
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Common    Pleas    Court 

Hamilton  County,  Ohio 

HON.  WADE  CUSHING,  Judge,  Presiding 

APRIL  19,  1911 


THE  LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY,    A    CORPORATION, 

Plaintiff  in  Error, 
v. 

THE  CITY  OF  CINCINNATI,  ET  AL. 

I ><  f(  ndamts  in   Error. 


Oral  Argument  of  Mr.  J.  B.  Foraker 

For  Plaintiff  in  Error 


IF  YOUK  HONOR  PLEASE:  Loud,  declamatory, 
vehement  and  denunciatory  abuse  of  the  President  of  The 
Louisville  &  Nashville  Railroad  Company  is  not  argument 
against  the  rights  of  that  CompaDy  as  they  are  to  be 
considered   and  determined   by  Your   Honor. 

For  thai  reason  it  is  not  necessary  that  I  should  take 
time  to  make  answer  to  the  criticisms  of  Mr.  Smith,  to 
which  we  have  just  listened. 

If  it  were  necessary,  1  would  have  u<>  trouble  ill  show- 
ing to  Your  Honor's  satisfaction  that  Mr.  Smith  is  not 
only  one  of  our  greatest  railroad  presidents — a  man  who 
has  built   uji  a  great   system  of  railroads — a  great    system 
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that  has  contributed  its  full  measure  not  only  to  the 
general  prosperity  of  our  whole  country,  but  also  and 
particularly  its  full  measure  to  the  prosperity  of  the  City 
of  Cincinnati,  and  who  is  now  in  this  very  matter  striving 
to  make  a  further  contribution  of  that  character  to  our 
city;  that  he  is  not  only  a  great  railroad  president  but  a 
manly,  honorable,  high-minded  and  public-spirited  citizen, 
who  is  incapable  of  ignoble  purposes  and  unworthy 
methods.  But  it  is  not  necessary  that  I  should  take1 
time  to  go  into  that,  and  I  shall  not  do  so;  at  least,  not 
now. 

Later  I  shall  probably  have  something  to  say  about 
Mr.  Peyton's  book  and  about  Mr.  Smith's  connection  with 
it,  and  in  that  way  I  may  take  occasion,  if  motives  are  to 
be  discussed,  as  counsel  seem  to  think  they  should  be,  to 
speak  of  the  motives  of  some  of  our  opponents;  for  if 
Mr.  Smith  is  to  be  arraigned  and  his  motives  are  to  be 
assailed,  I  may  conclude  that  it  will  be  only  right  and 
proper  to  show  that  neither  counsel,  nor  those  whom 
they  represent,  on  the  other  side,  are  in  a  situation  to 
raise  a  question  of  that  character. 

For  the  moment,  however,  I  pass  all  that  by,  stopping- 
only  for  one  other  word  with  which  to  call  Your  Honor's 
attention  to  the  fact  that  this  book  was  written,  if  any 
explanation  or  excuse  be  needed,  not  alone  for  the  sake 
of  saying  what  it  does  about  river  improvements,  and 
water  transportation,  but  also,  as  I  see  at  a  glance,  to 
deal  with  railroad  conditions  throughout  the  whole 
country.  I  see  there  are  pages  given  to  the  railroads  of 
James  J.  Rill,  and  other  pages  of  it  to  the  railroads 
with  which  E.  H.  Harriman  was  identified,  and  that  it 
amounts  to  a  general  discussion  of  the  railroad  systems 
of  the    whole   country;  and,   in   fact,   very  little  of   it   is 


devoted  to  that  to  which  counsel  has  taken  such  emphatic 
exception. 

I  do  not  sec  much  even  in  that  part  of  the  hook  to 
which  counsel  has  any  right  to  take  such  exception  as  he 
has  expressed;  and  I  say  that  as  a  friend  of  the  Ohio 
River  Improvement  Association.  I  have  a  right  to  refer 
to  the  fact  that  I  have  been  a  friend  of  that  association; 
for  I  was  a  friend  to  the  improvement  of  the  Ohio  River 
long  before  I  heard  of  Mr.  Bettinger  having  anything  to 
do  with  it.  I  believe  in  the  improvement  of  the  Ohio 
River,  and  I  have  advocated  that  improvement  not  only 
in  speeches  here  in  Cincinnati  and  throughout  Ohio,  but 
also  in  the  Halls  of  Congress.  While  1  was  in  the  Senate 
I  advocated,  voted  for  and  defended  every  appropriation 
that  was  made  for  that  purpose.  T  don't  believe — I  never 
have  believed  that  the  improvement  of  the  Ohio  River 
would  interfere  in  any  material  way  with  the  business  of 
the  Louisville  &  Nashville  Railroad  of  any  other  railroad, 
so  far  as  the  aggregate  of  business  is  concerned,  [t  may, 
and  doubtless  will,  interfere  somewhat  with  the  carrying 
by  railroads  over  such  of  their  lines  as  may  immediately 
parallel  the  river;  but  the  railroads  generally  will  be 
greatly  benefited,  and  especially  The  Louisville  &  Nash 
ville  Railroad  system,  by  having  the  commerce  on  the 
Ohio  River  increased,  for  that  which  will  be  brought  out 
of  the  South  to  Cincinnati  for  shipment  will  come  largely 
over  the  lines  of  The  Louisville  &  Nashville  Railroad, 
and  that  which  will  be  brought  by  the  river  to  Cincinnati, 
as  a  distributing  point,  will  benefit  those  same  lines. 
T  think  Mr.  Smith  entertains  that  view  of  the  matter,  and 
that   he  has  expressed   it  on  a  number  of  occasions. 

However  that    may   be.    I   do   not    cafe  to  speak    further 
on  that   subject    at    the  present    time. 
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STATEMENT  OF  FACTS. 

Before  undertaking  to  answer  the  arguments  that  have 
been  made  on  the  other  side,  I  desire  to  state  briefly  the 
facts  giving  rise  to  this  present  litigation.  I  desire  to  do 
this  not  only  because  I  think  it  will  be  helpful  to  the 
court  in  following  the  argument  I  desire  to  make,  but 
because  some  of  the  facts,  or  at  least,  some  of  the  state- 
ments of  counsel  on  the  other  side,  are  not  accepted  by 
us  as  correct. 

The  Dedication. 

In  the  first  place,  there  seems  to  be  some  misapprehen- 
sion with  respect  to  the  very  first  fact  in  point  of  time 
that  enters  into  this  litigation.  Counsel  on  the  other 
side  throughout  their  arguments  have  spoken  invariably 
of  the  ground  over  which  we  are  seeking  to  acquire  an 
easement  as  a  "public  landing,"  dedicated  to  that  use  in 
1789. 

From  this  assumption,  for  it  is  nothing  else,  they  have 
argued,  as  though  by  virtue  of  the  fact,  as  they  claim  it, 
that  this  ground  was  dedicated  for  a  "public  landing," 
those  interested  in  transportation  on  the  river  have  an 
exclusive  right  to  it.  That  is  not  the  case.  Mr.  Bettinger 
has  called  our  attention  to  the  decree  entered  in  the 
Supreme  Court  of  Ohio,  and  afterward,  by  order  of  the 
City  Council  of  Cincinnati,  recorded  in  the  records  of 
this  county.  It  appears  from  this  decree,  as  well  as  from 
what  has  been  put  in  evidence  otherwise,  that  there  never 
was  any  formal  dedication  in  writing  of  this  ground  for 
any  specific  use.  Your  Honor  will  find,  when  you  come 
to  look  at  the  testimony  on  this  point,  that  the  only 
recorded   dedication   is  simply  a   plat  that  was  recorded, 


on  which  is  shown  a  blank  between  Broadway  and 
Walnut  si  reels,  and  from  Front  Street  down  to  the  river. 
That  plat  is  in  (he  record.  I  call  your  attention  to  it 
and  to  the  fact  that  the  only  writing  connected  with  it  is 
the  following:  "Plan  of  the  Town  of  Cincinnati,  recorded 
April  29th,  L822,  in  Book  E,  page  00." 

The  only  other  evidence  of  dedication  is  that  which 
is  found  in  the  decree  to  which  I  refer.  You  look  in 
that  decree  in  vain  for  anything  to  show  that  this  ground 
was  dedicated  for  a  public  landing.  The  language  of  the 
decree  is,  as  found  by  the  court  from  the  testimony  before 
it.  that  the  dedicators  "then  and  there  did  give  ami 
publicly  declare  the  said  ground  to  be  a  common  for  the 
use  of  the  citizens  of  the  said  town  forever,  reserving  to 
themselves  the  right  of  establishing  a  ferry  on  the  bank 
of  the  Ohio  River."  The  ferry  privileges  so  reserved, 
continued  and  were  enjoyed  as  ferry  privileges,  to  those 
who  succeeded  the  dedicators  in  title,  down  until  within 
my  recollection.  I  think  they  were  some  years  ago  pur- 
chased by  the  bridge  company. 

Mr.  Bettinger  :     In  part. 

Mr.  Foraker:  At  any  rate,  such  was  the  nature  of  the 
dedication.  I  call  attention  to  it  only  for  the  purpose 
of  showing  that  it  was  not  of  a  character  that  gave  to 
those  interested  in  river  navigation  any  exclusive  right 
to  it;  that  it  was,  on  the  contrary,  a  dedication,  not  of  a 
public  landing,  but  of  a  common,  to  be  used.  I  mean,  as 
the  name  implies,  by  the  inhabitants  of  Cincinnati  in 
common;  not  alone  by  the  river  interests,  but  by  all  the 
citizens,  and  all  the  interests,  of  that  small  pioneer  town, 
then,  and  of  this  great   city,  now. 

It  was  to  be  a  place  where  the  people  of  that  day  could 
gather   to    commingle    socially,    as    well    as   for    busin  — 
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purposes.  It  was  a  park,  as  well  as  a  public  landing,  and 
its  use  as  a  mere  common  was  doubtless  much  more  in 
mind  at  the  time  of  the  dedication  than  any  use  that 
might  be  made  of  it  as  a  public  landing;  for  at  that 
time  but  little  was  thought  of  with  respect  to  the  water 
beyond  the  ferry  rights,  which  the  dedicators  carefully 
reserved  unto  themselves. 

Whether  the  ground  be  considered  as  a  public  common 
or  a  public  landing  may  not  be  of  much  importance  in 
determining  the  questions  now  before  the  court,  but  I 
mention  the  fact  for  what  it  may  be  worth  in  that  respect, 
ynd  particularly  to  show  that  those  having  occasion  to 
|se  the  river  did  not  acquire,  by  means  of  that  dedication, 
iny  such  exclusive  rights  as  have  been  suggested  in  this 
argument.  It  was  a  common  then,  for  the  benefit  of  all 
the  inhabitants  of  that  time,  and  it  is  a  common  now,  for 
the  use  of  all  the  citizens  of  Cincinnati,  without  regard 
to  whether  they  are  interested  in  transportation  on  the 
river  or  not.  So  much  for  that  initial  fact  or  point  of 
beginning  for  this  case. 

The  Louisville  and   Nashville   Railroad. 

Time  passed,  population  grew  and  commerce  flourished, 
both  by  water  and  by  rail.  Among  other  railroads  The 
Louisville  and  Nashville  was  organized. 

It  has  been  insisted  in  argument  that  the  termini  of 
this  road,  as  shown  by  its  charter,  are  Louisville  and 
Nashville,  as  the  name  indicates;  and  that  the  Louisville 
&  Nashville  Eailroad  has  never  reached,  and  does  not 
now  reach,  the  City  of  Cincinnati,  but  that  it  comes  into 
our  city  over  other  roads  which  it  has  acquired  and  that 
it  is  not  entitled  for  that  reason  to  maintain  the  pro- 
ceeding it  has  instituted. 


Attached  to  the  testimony  is  an  exhibit.  No.  !>,  to  which 
I  call  Your  Honor's  attention.  It  gives  the  original 
charter  of  the  Louisville  &  Nashville  Railroad,  and  also 
m    number    of   subsequent    amendments    of    thai    charter 

made  by  special  ads  of  the  Legislature  of  the  Slate  of 
Kentucky.  Your  Honor  will  find,  when  you  examine  this 
exhibit,  that  the  road  was  originally  incorporated  with 
Louisville  and  Nashville  as  its  termini;  but  that  by  these 
amendments  to  its  charter  it  was  authorized  to  acquire 
additional  roads  by  purchasing  the  stock  of  such  other 
mads  or  by  directly  purchasing  the  property  itself  of 
such  roads;  and  that  it  was  authorized  to  merge  all  into 
one  common  ownership,  and  into  one  railroad,  to  be 
known  as  the  Louisville  &  Nashville;  to  be  managed  by  a 
single  board  of  directors  and  a  single  set  of  officers. 

Your  Honor  will  find  that  these  special  charter  amend- 
ments confer  ample  power  on  the  road  to  do  what  the 
testimony  shows  it  did  do  in  pursuance  of  such  amend- 
ments; for  the  testimony  shows  that,  in  accordance  with 
these  amendments  to  its  charter,  the  Louisville  &  Nash- 
ville road,  has,  by  acquiring  other  roads  and  by  con- 
struction, built  up  a  great  system. 

Anion-  other  roads  it  acquired  is  what  is  popularly 
spoken  of  here  as  The  Louisville  Short  Line  road;  a  road 
running  from  Louisville,  by  way  of  Lexington,  to  the 
Ohio  River,  in  the  City  of  Newport  ;  and  you  will  find 
from  the  testimony,  that  subsequently  to  the  acquirement 
of  thai  road,  and  after  having  merged  it  with,  and  made 
it  a  part  of  the  Louisville  &  Nashville  Railroad,  it  then 
acquired  what  is  now  known  as  the  Louisville  &  Nashville 
bridge  across  the  Ohio  River,  on  which  it  crosses,  and  has 
been  crossing  for  years,  into  the  City  of  Cincinnati,  where 
it  has  necessary,  but  not  adequate  terminal  facilities. 
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President  Smith's  Address. 

Mr.  Bettinger  read  extracts  to  Your  Honor  from  an 
address,  as  lie  called  it,  made  by  Mr.  Smith,  president 
of  The  Louisville  &  Nashville  Railroad,  to  the  Committee 
before  which  the  second  ordinance  Avas  pending.  That 
address  of  Mr.  Smith's  was  objected  to  when  offered  in 
testimony  in  the  lower  court,  and  the  objection  was  sus- 
tained. It  is  attached  to  the  record  and  made  a  part  there- 
of, with  this  objection  and  ruling  of  the  court  sustaining 
it,  noted.  It  is  not,  therefore,  properly  in  evidence,  but  I 
did  not  make  objection  when  Mr.  Bettinger  saw  fit  to  use 
it  as  though  properly  a  part  of  the  evidence  considered 
below,  and  inasmuch  as  I  did  not  object  when  he  used 
it,  I  suppose  I  am  at  liberty  to  use  it,  myself,  without 
prejudicing  any  right,  to  the  extent  to  which  I  desire  to 
call  Your  Honor's  attention  to  it.  Attached  to  this  ad- 
dress is  a  map,  showing  the  numerous  lines  of  railroad 
that  make  up  the  Louisville  &  Nashville  system.  By 
merely  glancing  at  this  map,  Your  Honor  will  see  what  a 
great  svstem  the  Louisville  &  Nashville  has  become.  You 
will  see  what  a  vast  section  of  the  country  tributary  to 
Cincinnati  it  reaches  and  what  a  tremendous  business  it 
will  naturally  bring  to  our  city — a  business  that  is  not 
only  tremendously  large,  but  which  is  constantly  increas- 
ing in  amount. 

This  will  give  Your  Honor  some  idea  of  the  necessity 
of  the  road  for  proper  freight  depots  and  terminal  facili- 
ties here  in  our  city,  on  our  side  of  the  river,  and  it  will 
enable  Your  Honor  to  understand  that  the  road  was  not 
only  acting  in  good  faith,  as  Judge  Warner  held,  but  that 
it  was  acting  through  necessity  when  it  sought  to  secure 
for  itself  more  commodious  accommodations  in  the  way 
of  freight  terminals  and  depots.     I  will  be  glad  to  have 


Your  Honor  read  Mr.  Smith's  entire  address.     Yon  will 
find  it  interesting  and  instructive. 

Everybody  Favored  What  Railroad  Wanted. 

Finding  itself  compelled,  in  order  that  it  mighl  prop- 
erly accommodate  Cincinnati  shippers  and  receivers,  to 
secure  suitable  depot  grounds  for  the  handling  of  its 
freight,  The  Louisville  &  Nashville  road  finally  suc- 
ceeded in  getting  the  property  fronting  on  the  river  west 
of  the  Public  Landing.  When  that  fact  was  announced 
the  merchants  of  Cincinnati  were  greatly  pleased.  There 
was  no  dissatisfaction  expressed  by  anybody.  Everyone 
was  glad  that  the  Louisville  &  Nashville  had  acquired 
the  bridge,  for  everyone  recognized  that  it  meant  an  im- 
portant contribution  to  the  business  of  our  city.  All 
recognized  that  it  needed  additional  facilities,  such  as  it 
had  acquired,  and  all  were  gratified  and  pleased  to  know- 
that  it  had  been  successful  in  getting  in  one  body  such  a 
suitable  terminal. 

And  this  satisfaction  prevailed,  notwithstanding  it 
was  announced  and  known  to  all,  from  the  first  moment, 
that  to  reach  the  depots  that  were  to  be  constructed  on 
the  lands  it  had  acquired,  it  would  be  accessary  for  the 
road  in  some  suitable  way  to  cross  the  Public  Landing. 
When  it  was  announced  that  the  road  had  planned  to 
reach  this  terminal  by  means  of  a  viaduct  leading  from 
its  bridge  across  the  river,  over  private  property  and 
streets  intervening  to  the  Public  Landing,  and  thence  by 
an  overhead  viaduct  across  that  Public  Landing  t.»  its 
terminal  grounds,  there  was  not  from  any  quarter  any 
dissent  whatever  announced.  When  later  the  road  ap- 
plied to  the  city  council  for  an  ordinance  granting  it  an 
easement  for  such  a  structure  across  the  Public  Landing, 
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there  was  no  objection  to  the  granting  of  such  an  ease- 
ment. Insofar  as  there  was  any  difference  of  opinion  it 
was  as  to  the  character  of  the  structure,  but  there  was 
practically  no  difference  of  opinion  on  that  point.  Hear- 
ings were  had,  the  representatives  of  the  railroads  and 
the  representatives  of  the  commercial  bodies  of  the  city 
alike  appeared . before  the  Committee  of  the  council  to 
urge  the  passing  of  an  ordinance  suitable  in  character 
to  enable  the  company  to  carry  out  its  plans.  Finally, 
on  the  seventh  day  of  November,  1904,  after  this  matter 
had  been  before  the  public  for  almost,  if  not  more  than,  a 
year,  the  city  council  passed  an  ordinance,  referred  to  in 
this  argument,  as  the  first  ordinance,  by  which  it  under- 
took to  grant  to  the  Louisville  &  Nashville  road  an  ease- 
ment across  this  property,  with  authority  to  construct  a 
viaduct  and  maintain  it  and  operate  its  trains  over  it. 
The  company,  supposing  it  had  a  valid  right  to  do  so, 
immediately  entered  upon  the  work  of  securing  rights  of 
way  from  owners  of  private  property,  situated  east  of  the 
public  landing,  and  necessary  to  be  crossed  by  it  in 
reaching  the  public  landing  from  its  bridge  across  the 
liver,  and  when  these  lights  of  way  had  been  secured,  it 
started  at  once  upon  the  construction  of  its  viaduct,  in 
accordance  with  the  plans  that  had  been  approved  by 
council. 

For  the  property  west  of  the  public  landing,  where  its 
freight  depots  are  to  be  located,  and  for  the  private  right 
of  way,  it  was  compelled  to  purchase,  and  for  the  viaduct 
it  constructed  from  the  bridge  down  to  Broadway  it 
expended  more  than  |900,000.00. 

First  Injunction  Suit. 

When  it  reached  Broadway  it  was  stopped  by  an  in- 
junction suit  brought  by  the  city  solicitor  on  behalf  of 
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the  city,  to  enjoin  it  from  doing  what  the  city  council, 
acting  on  behalf  of  the  city,  had  authorized  it  to  do, 
and  in  Hit'  doing  of  which  it  had  spent  in  good  faith  this 
large  amount  of  money.  Mr.  Bettinger  told  us  that  this 
suit  was  the  result  of  public  sentiment,  which  was  so 
hostile  to  the  grant  that  had  been  made  by  the  city  coun- 
cil that  the  city  solicitor  felt  it  his  duty  to  thus  inter- 
fere. That  statement  of  Mr.  Bettinger's  was  not  correct. 
The  fact  is  that  the  railroad,  being  required  to  pass 
under  the  Suspension  Bridge,  largely  owned  by  Mr.  Brad- 
ford  Shinkle,  found  itself  unexpectedly  unable  to  agree 
with  him  upon  terms  ami  conditions.  I  am  told,  and  if 
this  statement  be  not  correct  I  can  be  corrected  by  coun- 
sel, that  Mr.  Shinkle  refused  to  grant  permission  to  the 
railroad  to  pass  under  his  bridge  unless  it  would  agree 
to  pay  him  a  fixed  sum  annually,  with  the  right  reserved 
to  him  to  increase  it  from  time  to  time  as  he  might  think 
reasonable  and  fair,  and  with  the  further  right  in  him 
to  terminate  its  right  to  pass  under  his  bridge  at  his 
pleasure.  It  needs  no  explanation  beyond  a  mere  state- 
ment of  what  Mr.  Shinkle  demanded  to  show  why  the 
railroad  was  unable  to  agree  with  him.  But  before  it 
could  bring  a  suit  to  condemn.  .Mr.  Shinkle  "aroused  the 
other  branch  of  the  city  government"  and  started  the 
injunction  suit,  which  the  city  solicitor  brought,  and 
which  stopped  the  building  of  the  viaduct  ;it  the  edge 
of  Broadway.  It  was  not  an  "aroused  community"  but 
only  an  "aroused"  man  with  a  special  interest,  who  thus 
started  all   the  litigation   that   has  since  followed. 

Action  of  Chamber  of  Commerce  and  Other  Bodies. 

To  further  show  the  temper  of  the  community,  that  it 
was  not  hostile,  and  that  there  were  no  controversies 
except   in  regard  to  the  character  of  the  structure,  ;is   I 
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have  already  stated,  I  call  your  attention  to  the  action 
that  was  taken  by  the  Chamber  of  Commerce.  I  have 
before  me  a  pamphlet,  entitled  "A  Statement  by  Mr. 
Brent  Arnold,"  who  has  been  officially  connected  with 
The  Louisville  &  Nashville  Railroad  here  at  Cincinnati 
for  many  years.  This  statement  says  that  a  complaint 
was  made  to  the  Chamber  of  Commerce  to  the  effect  that 
the  openings  for  the  passage  of  vehicles  under  this  struc- 
ture, going  back  and  forth  over  the  landing,  were  not 
spacious  enough.  Thereupon  a  committee  was  appointed 
to  make  an  investigation,  and  that  Committee,  on  the 
15th  day  of  September,  111(15,  made  the  following  report: 

"Whereas.  The  Committee  appointed  to  make 
an  investigation  and  report  upon  the  construc- 
tion of  the  elevated  tracks  of  the  Louisville  & 
Nashville  Railroad  crossing  the  Public  Landing, 
in  the  matter  of  becoming  an  obstruction  to  sur- 
face traffic  to  and  from  the  river,  has  made  a 
divided  report,  the  majority  report  holding  that 
inasmuch  as  the  work  is  now  well  under  way, 
and  there  being  a  difference  of  opinion  as  to  the 
wisdom  of  calling  for  a  change  to  a  wider  space 
between  the  columns  supporting  the  tracks, 
which  space  now  represents  23  ft.  9  in.  between 
the  columns,  it  is  best  to  leave  this  as  originally 
planned;  the  minority  report  urging  that  pro- 
vision should  be  made  for  a  space  between  such 
columns  at  the  foot  of  Broadway,  Sycamore  and 
Main  Streets,  corresponding  with  the  width  of 
said  street  between  curbs,  or  42  feet;  both  re- 
ports opposing  the  erection  of  a  supporting  col- 
umn at  or  about  the  center  of  Walnut  Street, 
where  the  tracks  are  to  cross  the  streets; 
therefore, 

"Resolved,  That  it  is  the  sense  of  the  Board 
of  Directors  of  the  Chamber  of  Commerce  that 
the  situation  does  not  call  for  taking  exception 
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to  the  plans  adopted  for  the  Public  Landing  in 
the  matter  <>l"  space  between  the  supporting 
columns   for   the   railway   tracks   at    the    foot  of 

Broadway,    Sycamore    and    Main    Streets. 

"Resolved,  That  the  proposed  erection  of  sup- 
porting columns  centrally  located  in  Walnut 
Street,  where  the  railroad  tracks  will  cross  that 
street  should  he  avoided  it  possible,  ami  it  bridge 
work,  spanning  the  street  can  he  substituted 
with  hul  little  change  of  plans  or  expense,  that 
such   change  recommended   by   this  hoard." 

Now,  Your  Honor,  will  gather  from  this  report  that 
the  railroad,  having  secured  its  ordinance,  and  having 
secured  a  permit  from  the  proper  city  authority,  had 
cleaned  in  the  work  of  constructing  the  viaduct  when 
somebody  thought  to  bring  the  question  up  before  the 
Chamber  of  Commerce  as  to  whether,  or  not,  these  open- 
ings that  were  left  in  the  structure  through  which  teams 
could  be  driven  were  as  wide  as  the  necessity  of  the 
case  required. 

Thereupon  a  committee  was  appointed  to  make  a  re- 
port, and  while  there  were  a  minority  who  thought  that 
those  openings  should  be  widened  the  majority  were  of 
the  opinion  that  the  structure  should  not  be  interfered 
with,  and  that  the  company  should  be  allowed  to  go  on  in 
the  manner  as  originally  authorized,  and  in  the  manner 
expressly  provided  for  in  the  plans  that  had  been  ap- 
proved. In  other  words,  there  was  no  complaint  on 
a, -mil at  of  the  use  of  the  Public  Landing,  and  so  little 
Objection  to  the  plans  of  the  structure  that  it  was  thoughl 
best  to  waive  them  for  the  sake  of  hurrying  up  the  work. 

Notwithstanding  such  was  the  sentiment  in  the  com- 
munity, the  suit  the  solicitor  broughl  went  on  from 
court  to  court  until  the  Supreme  Court  was  reached, 
where,   as    Your    Honor   has   already    been    informed,    the 
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case  was  decided  against  the  railroad.  The  opinion  of 
the  court  is  found  in  76  Ohio  State,  at  page  481.  The 
ground  of  the  adverse  decision  was,  stating  it  briefly, 
that  the  city  had  no  authority  under  any  statute  then  in 
force  to  grant  the  easement  the  railroad  supposed  it  had 
secured,  and  that,  in  consequence,  the  ordinance  under 
which  the  road  was  proceeding  was  invalid.  The  court 
held,  further,  as  Your  Honor  has  been  told,  that  not  only 
was  there  no  statute  authorizing  such  a  grant,  but  that 
the  Legislature  itself  had  no  power  to  make  such  a  grant 
because  that  would  be  a  diversion  of  the  use  of  the  prop- 
erty to  a  use  different  from  that  for  which  it  had  been 
dedicated. 

The  court,  however,  took  occasion  to  make  the  sugges- 
tion that  has  been  read  to  Your  Honor,  that  while  neither 
the  city  nor  the  Legislature  had  power  to  grant  an  ease- 
ment in  this  property  of  this  character,  yet  the  purpose 
sought  might  be  accomplished  through  an  exercise  of  the 
power  of  eminent  domain. 

New  Legislation. 

Thereupon  the  road,  having  spent  the  large  amount  of 
money  I  have  mentioned,  having  constructed  its  viaduct 
from  its  bridge  to  Broadway,  having  acquired  the  prop- 
erty intended  for  freight  depot  purposes,  and  being 
anxious  to  accommodate  the  shippers  of  Cincinnati,  as 
well  as  on  its  own  account,  instead  of  giving  up  the 
tight,  acted  upon   the  suggestion  of  the  Supreme  Court. 

About  this  same  time  it  had  been  determined,  in  a 
case  that  went  to  the  Supreme  Court,  from  Elyria,  that 
the  statute  authorizing  overhead  crossings  by  railroads 
of  the  streets  in  municipalities  did  not  authorize  the 
placing  of  necessary  piers  and  supports  in  the  streets.  A 
bill  was,  therefore,  prepared  to  meet  this  trouble,  as  well 
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as  to  meet  the  suggestion  of  the  court  as  to  the  Public 
Lauding,  on  behalf  of  the  railroad,  as  counsel  say,  in 
one  sense  of  the  word,  hut  no  more  in  behalf  of 
the  railroad  than  in  behalf  of  the  shipping  interests 
of  Cincinnati  that  were  t<>  be  accommodated,  amending 
the  law  as  to  overhead  crossings  of  streets,  so  as  to 
authorize  the  use  of  necessary  supports  in  the  streets, 
and  adding  to  that  law,  which  is  Section  3283,  another 
section,  3283a  of  the  Revised  Statutes,  investing  railroad 
corporations  of  the  character  of  The  Louisville  &  Nash- 
ville with  the  power  of  eminent  domain  as  to  property 
already  devoted  to  public  use,  such  as  this  common,  or 
public  landing,  and  authorizing  them  to  exercise  thai 
power  under  the  conditions  mentioned  in   the  statute. 

Both  of  these  sections,  3283  and  3283a,,  have  been  read 
repeatedly  to  Your  Honor  during  the  progress  of  this 
argument.  1  shall  not  for  that  reason  stop  to  rend  them 
now,  hut  will  later  have  occasion  to  refer  to  particular 
provisions  found  in  them. 

I  have  now  said  all  T  need  to  say  as  to  their  nature  for 
my  present  purpose. 

I  spoke  of  the  statute  as  prepared  not  only  on  behalf 
of  the  railroad,  l»ut  also  on  behalf  of  the  shippers  Inter- 
ested   in    these  terminal    facilities. 

I  said  that  because  this  statute  was  referred  to  as 
••secured"  by  the  railroad. 

If  Your  Honor  please,  there  was  no  opposition  to  this 
statute  when  it  was  prepared,  nor  as  it  was  prepared,  to 
be  presented  to  the  Legislature.  It  was  not  prepared 
in  the  dark,  but  in  the  open.  Tt  was  prepared  by  the 
help  of  representatives  of  the  civic  commercial  bodies  of 
<  'incinnat  i. 

Mr.  Hettinger:  There  was  nothing  like  that  done. 
There  is  nothing  of  that  kind  in  the  record. 
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Mr.  Foraker:  I  am  stating  the  fact;  but  whether  that 
fact  is  shown  in  the  record,  I  do  not  know,  but  it  is  a 
part  of  the  history  of  this  matter,  of  which  in  this  com- 
munity there  is  common  knowledge;  and  this  fact  has 
been  established  by  the  testimony;  if  not  in  this  case, 
in  some  of  the  other  cases  that  have  been  tried  as  a  part 
of  this  litigation. 

The  Associated   Organizations  of  Cincinnati. 

There  was  at  that  time  in  Cincinnati  an  organization 
called  The  Associated  Organizations  of  Cincinnati.  There 
were  thirty-seven  commercial  and  civic  bodies  associated 
in  this  organization.  They  were  consulted  about  this 
legislation,  and  took  action  with  respect  to  it. 

This  bill  when  prepared  was  submitted  to  the  repre- 
sentatives of  these  organizations  so  associated  together. 
As  confirmatory  of  what  I  have  said,  that  this  bill  was 
not  regarded  as  in  the  interest  of  the  railroad  alone,  but 
as  in  the  interest  of  the  community  as  well,  and  that  it 
was  not  drawn  in  private  or  in  the  interest  of  the  rail- 
road alone,  or  in  any  way  that  is  the  subject  of  just 
criticism,  but  that  it  was  considered  in  conference  and 
drawn  with  the  help  of  the  representatives  of  the  busi- 
ness interests  of  the  city,  I  again  call  your  attention  to 
the  statement  of  Colonel  Arnold,  from  which  I  read  a 
few  moments  ago.  I  read  again  from  Mr.  Arnold's  sta.te- 
ment : 

"In  March,  190S,  the  Associated  Organizations 
of  Cincinnati  took  up  the  question  of  aiding  the 
L.  &  N.  Railroad  in  securing  legislation  that 
would  enable  it  to  complete  its  structure,  and 
for  several  weeks  heard  testimony  on  the  sub- 
ject." 
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These  civic  societies,  the  Chamber  of  Commerce  and 
all  the  other  different  organizations. 

The  Associated  Organizations  is  composed  of  thirty- 
seven  clubs  of  the  city  of  Cincinnati,  including,  among 
others,  the  Chamber  of  Commerce,  the  Business  Men's 
Club,  the  Lumbermen's  Club,  the  West  Cincinnati  Busi- 
ness Association  Company  and  the  Manufacturers'  Club. 
The  executive  committee,  by  unanimous  vote,  recom- 
mended that  the  Associated  Organizations  assist  the  L.  & 
X.  Railroad  to  secure  favorable  legislation,  -subject  to  the 
recommendation  of  the  other  committees  of  the  organiza- 
tion.    The  following  is  a   copy  of  the  resolution: 

"The  executive  committee,  realizing  the  great 
importance  of  this  matter  to  the  future  growth 
of  our  city,  and  the  urgent  need  of  increased 
terminal  facilities,  recommends  that  the  Asso- 
ciated Organization  assist  the  L.  &  X.  R.  R.  to 
secure  favorable  legislation,  permitting  them  to 
cross  the  Public  Landing,  subject  to  the  recom- 
mendations of  the  joint  committees  as  embodied 
in  their  reports,  '//"/  any  FURTHER  recommenda- 
tions that  the  organization   may  determine  on." 

Switching   Charges. 

Now,  what  were  the  recommendations  of  these  sub- 
ordinate organizations?  1  have  them  here;  1  read  from 
paije  8 : 

"That  the  Associated  Organizations  support 
the  bill  now  before  the  Legislature  provided  the 
L.  &  X.  enter  into  a  written  agreement,  prop- 
erly signed,  to  absorb  the  switching  charges  from 

all  local  points  on  its  Hue  of  carload  freight 
within  tin  switching  limits  of  Cincinnati,  upon 
the    same    basis    ;is    is    now     in    effect     upon    the 
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northern  railroads  entering  this  city,  and  adopt 
the  car  service  rules  promulgated  by  the  Ohio 
Railroad    Commission." 

Now,  if  Your  Honor  please,  .you  will  read  these  reso- 
lutions in  vain  to  find  one  word  about  the  destruction 
or  impairment  of  the  Public  Landing,  or  about  inter- 
ferring  with  the  rights  of  shippers  by  water.  It  was 
switching  charges  and  nothing  else  that  concerned  these 
public-spirited  citizens  at  that  time.  If  they  could  be 
surrendered,   all   was  well. 

Tli is  obvious  effort  to  coerce  the  road  while  under  the 
duress  of  circumstances  was  resented.  Not  only  the 
nature  of  the  demand,  but  that  it  should  be  granted 
"in  writing"  and  be  "duly  signed,"  led  to  its  rejection. 

The  road  refusing  to  agree,  there  was  some  opposition 
to  the  proposed  legislation,  but  the  Legislation  heard  all 
objections,  and  then  enacted  it. 

It  may  be  very  important  to  the  business  interests  of 
Cincinnati  to  have  the  Louisville  &  Nashville  absorb  ship- 
ping charges  as  requested,  but  it  did  not  look  well  to 
make  such  a  demand  in  such  a  way,  at  such  a  time,  and 
under  such  circumstances. 

We  have  heard  a  good  deal  said  here,  and  said  very 
vigorously,  about  the  lack  of  honor  and  the  lack  of  man- 
liness on  the  part  of  the  gentleman  who  wrote  this  book, 
and  on  the  part  of  the  president  of  the  road,  who  au- 
thorized it;  but  I  think,  if  Your  Honor  please,  if  I 
were  so  disposed,  and  it  was  important,  I  might  severely 
criticise  a  Committee  who  would  say  to  a  railroad  after 
it  had  in  good  faith  spent  $900,000  trying  with  their  aid 
and  approval,  to  get  into  our  city,  that  it  must  yield 
to  that  kind  of  a  "stand  and  deliver"  demand  as  the 
price  of  their  further  help. 
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It  seems  hardly  credible  that  such  a  thing  could  have 
occurred,  but  that  is  exactly  what  did  occur.  If  there 
could  be  anything  more  incredible,  it  is  that  these  same 
men  should  come  here  now  to  talk  about  manliness  and 

about    honor! 

Why,  if  Your  Honor  please,  it  is  no  wonder  we  are 
all  pretty  nearly  sick  from  impatience. 

But  if  motive  is  to  be  taken  into  account,  Your  Honor 
will  take  notice  that  there  was  no  opposition  to  this 
application  at  the  outset;  that  there  was  no  opposition 
until  the  trouble  arose  about  going  under  the  Suspension 
Bridge;  and  that  this  trouble  arose  after  the  company 
had  spent  more  than  $900,000  on  this  work. 

And  then,  finally,  coming  to  the  second  stage  of  this 
history,  there  was  no  opposition  whatever  to  the  securing 
of  the  legislation  which  the  Supreme  Court  suggested  was 
necessary,  provided  the  road  would  surrender  the  right 
to  make  local  shipping  charges.  Not  a  word  about  the 
preservation  of  the  Public  Landing. 

That  was  the  attitude  of  the  very  men  who  are  now 
posing  as  the  guardians  of  this  property.  Not  one  word 
.lid  they  say  then,  any  of  them,  about  an  improper  in- 
terference with  the  use  of  this  public  landing,  or  about 
any  interference  with  water  transportation;  not  one  word 
did  any  one  of  them  say  about  such  interference  render- 
ing the  Public  Landing  useless,  or  that  anything  pro- 
posed would  even  obstruct  thai  use;  not  one  word  of 
objection,  but  only  an  arbitrary,  dictatorial,  ami.  under 
the  circumstances,  unjust  demand  that  the  road  should 
surrender  rights  that  probably  it  had  no  right  to  sur- 
render under  the  laws  governing  interstate  commerce 
carriers;  and  on  account  of  which,  if  they  had  surren- 
dered, as  demanded,  they  would  probably  have  been   in 
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danger  of  being  sent  to  the  penitentiary  under  some  of 
the  laws  these  same  men  have  been  advocating. 

After  the  law  was  passed,  Sections  3283,  and  3283a, 
and  3283-1,  the  railroad  applied  to  the  council  for  an- 
other ordinance  and  submitted  new  plans  for  their 
viaduct. 

New  Plans  and  Second   Ordinance. 

Mr.  Bettinger  told  us  there  was  no  difference  between 
these  plans  and  those  submitted  under  the  former  ordi- 
nance. I  corrected  his  statement  when  he  made  it,  but  I 
want  to  add  now  that  there  was  all  the  difference  between 
the  first  plans  and  the  second  plans  that  it  was  neces- 
sary to  make  to  meet  all  the  objections  as  to  the  vertical 
and  horizontal  clearances  that  had  been  made  by  the 
Chamber  of  Commerce  and  others,  as  already  shown. 
Instead  of  all  the  spaces  being  only  about  twenty-four 
feet  in  width,  two  of  them  were  made  fifty  feet  in  width. 

If  Your  Honor  will  look  at  the  photograph  already 
before  you  of  the  structure  as  planned  you  will  see  all 
this.  While  1  am  about  it,  I  shall  ask  Your  Honor  to 
look  over  that  photograph  carefully,  because  it  will  give 
you  some  idea  of  how  the  structure  over  the  viaduct  is 
to  differ  from  the  structure  already  completed  from  the 
bridge  to  Broadway.  In  the  structure  already  completed 
there  are  braces  and  cross  pieces,  but  in  the  structure 
across  the  Public  Landing,  as  shown  in  this  photograph, 
all  the  spaces  between  the  piers  will  be  open,  without  any 
obstruction  whatever,  and  all  are  of  the  width  of  almost 
twenty-four  feet — 23  feet  and  9  inches,  to  be  accurate — 
except  the  two  large  spans,  which,  as  already  stated,  are 
each  fifty  feet  in  width.  Your  Honor  would  know  with- 
out the  help  of  the  photograph  that  these  openings  are 
sufficiently    spacious    to    accommodate    any    kind    of    ve- 
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hicular  travel  now  in  use  You  will  note  also  thai  these 
vehicular  and  horizontal  clearances  arc  sufficiently  targe 
in  accommodate  the  modern  facilities,  about  which  Mr. 
Bettinger  told  us,  for  Loading  and  unloading  on  public 
landings.     1  shall  speak  further  on  that  point   presently. 

The    Hon.    Herbert   Knox   Smith. 

First,  while  it  is  in  mind,  I  want  to  speak  of  some- 
thing else.  Mr.  Bettinger  read  to  us  from  nearly  every- 
thing that  is  in  print  that  had  even  a  remote  relation  to  the 
subject  under  consideration.  Anion,-:  other  things  he  read 
from  an  official  report  by  Mi-.  Herbert  Knox  Smith.  I 
know  Mi-.  Smith.  He  is  a  gentleman  of  ability  and  of 
high  character,  and  a  very  industrious  official;  and  in 
addition,  he  is  a  very  polite  gentleman,  who  is  always 
ready  to  listen  to  whatever  anybody  may  desire  to  t<;ll 
him  in  relation  to  any  subject  within  his  jurisdiction. 
The  information  he  so  acquires  he  tries  to  make  good 
use  of.  In  his  report,  from  which  Mr.  Bettinger  read, 
he  tells  us  about  water  terminals.  On  page  28,  he  says 
about  the  water  terminals  at  Cincinnati. 

-There  is  a  frontage  of  about  twelve  to  four- 
teen miles  in  the  city.  The  paved  Public  Land- 
ing consists  of  two  blocks,  at  which  are  three 
wharf  boats  owned  by  water  lines.  There  are 
about  fifteen  coal  elevators,  but  very  little  other 
trans-shipping  machinery.  There  is  no  co-ordi- 
nation of  rail  and  water  lines,  despite  very  close 
proximity.  On  the  contrary,  the  Louisville  & 
Nashville  Railroad  has  attempted  to  extend  its 
viaduct  across  the  Public  Landing,  in  such  a 
way  as  would  seriously  obstruct  it,  to  which 
plan  there  has  been  vigorous  opposition  from 
local  commercial  bodies." 
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If  Your  Honor  please,  Mr.  Smith  did  not  make  a 
personal  visit  to  Cincinnati  to  get  this  information  about 
what  the  Louisville  &  Nashville  Railroad  has  been  at- 
tempting to  do.  He  did  not  learn  here  in  Cincinnati 
that  there  was  vigorous  opposition  to  the  railroad's  plans 
from  local  commercial  bodies.  He  did  not  send  anybody 
here  to  get  it.  He  got  it  from  gentlemen  who  called  on 
him  in  Washington.  He  got  it  from  what  was  told  him 
by  these  men.  I  do  not  think  I  can  be  successfully  con- 
tradicted when  I  state  that  the  information  on  which  he 
based  his  report  as  to  what  the  Louisville  &  Nashville 
Railroad  had  been  trying  to  accomplish,  was  given  to 
him  by  gentlemen  who  are  now  present  here  in  this 
court  room.  I  acquit  Mr.  Smith,  therefore,  of  respon- 
sibility for  the  misleading  statement  he  has  made,  because 
I  have  no  doubt  he  believed,  and  thought  he  had  a  right 
to  believe,  from  what  was  told  him,  that  he  was  justified 
in  making  the  statement  he  did  make.  I  shall  not  criti- 
cise the  gentlemen  who  gave  him  the  information  upon 
which  he  based  his  report,  for  that  is  unpleasant  ami 
not  necessary.  I  think  I  can  truthfully  say  with  resped 
to  them,  and  whatever  they  may  have  told  him,  that  they 
have  worked  themselves  up  in  this  matter  to  the  point 
where  they  believed  what  they  said  to  him;  but  that 
does  not  alter  the  fact  that  they  misled  him. 

Mr.  Smith,  president  of  the  Louisville  &  Nashville 
Company,  has  shown  some  spirit  in  this  matter;  enough, 
at  least,  to  excite  the  criticisms  of  counsel.  But  is  it 
any  wonder  that  he  should  manifest  some  spirit,  after 
he  has  spent  more  than  $900,000  of  the  company's  money 
to  benefit  the  people  of  Cincinnati,  as  well  as  his  road, 
to  have  such  a  demand  made  upon  him  as  was  made,  and 
then  to  be  misrepresented  as  to  his  purposes  in  this  matter 
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to  officials  at    Washington,   who  write   reports   thai    are 

circulated  at  public  expense? 

It  was  (»uce  recognized  by  these  same  men  that  what 
he  is  trying  to  do  is  a  great  public  benefit  to  Cincin- 
nati. It  is  naturally  disappointing  and  perhaps  exas- 
perating that  they  should  not  recognize  and  consider  that 
fact  now;  particularly  is  it  disappointing  to  have  his 
company  arraigned,  after  it  has  spent  this  large  amount 
of  money,  by  a  lot  of  men  who  claim  to  have  both  the 
river  and  city  under  their  control,  so  far  as  our  public 
welfare  is  concerned,  but  who  have  never  spent  a  dollar, 
and  never  will  spend  a  dollar  of  their  own  money  in 
behalf  of*  this  or  any  other  cause  that  deals  only  with 
public   welfare. 

Other  Viaducts. 

Now  something  else.  It  may  not  lie  known  to  Your 
Honor  that  they  have  a  viaduct,  with  a  railroad  operated 
over  it,  across  the  wharf,  or  public  landing,  at  Louisville. 
and  that  they  have  a  similar  viiaduct  across  the  wharf  at 
Si.  Louis,  and  another  at  .Memphis.  .Mi-.  Bettinger  didn't 
read  to  you  what  .Mr.  Smith  said  about  these  viaducts 
thai  have  been  in  existence  with  trains  operated  over 
them  for  many  years.  lie  didn'i  read  it  because  .Mr. 
Smith  didn't  say  a  word  about  viaducts  at  these  other 
places;  not  a  word  about  the  viaduct  ai  Louisville;  not  a 
word  about  the  viaduct  at  Memphis;  not  a  word  ah. mi 
the  viaduct  at  St.  Louis. 

1  shall  tell  Your  Honor  something  aboul  them.  1  have 
here,  as  a  part  of  President  Smith's  address,  as  exhibits 
attached  thereto,  photographs  of  the  viaducts  ;it  Louis- 
ville and  St.  Louis.  I  will  ask  Your  Honor  bo  look  ai 
them. 


/ 


24 

It  is  somewhaj  singular,  just  on  the  face  of  things, 
that  Mr.  Herbert  Knox  Smith  should  take  pains  to  write 
so  unqualifiedly  of  something  at  Cincinnati  that  is  not 
yet  in  existence,  with  respect  to  which  there  lias  been  no 
practical  experience;  and  that  he  should  be  silent  as  to 
these  other  structures  that  arc  in  existence  and  about 
which  he  could  write  intelligently,  because  of  experience, 
and  because,  if  he  desired  it,  he  could  get  reliable  infor- 
mation that  would  be  valuable. 

There  iks  no  explanation  for  it  except  only  that  Mr. 
Smith  put  into  this  report  what  he  was  told,  and  what 
he  was  requested  to  put  there,  by  the  gentlemen  who  are 
represented  on  the  other  side  of  this  table;  and  there  was 
nobody  to  tell  him  about  the  viaducts  at  these  other  cities, 
and  nobody  to  call  his  attention  to  them,  or  to  the  experi- 
ence of  shippers  with  respect  to  them,  simply  because 
there  was  no  one  to  complain  with  respect  to  them. 
Fortunately,  however,  we  are  not  without  some  informa- 
tion on  that  subject.  Mr.  Smith,  President  of  the  Louis- 
ville &  Nashville  Road,  in  thus  address,  speaking  of  the 
viaduct  at  the  City  of  Louisville,  says: 

"So  far  as  I  am  advised  there  has  never  been 
a  complaint  of  interference  by  the  viaduct  with 
boat  traffic,  although  the  viaduct  has  been  in 
position  for  about  twenty-five  years." 

He  does  not  say  anything  on  that  point  about  the 
viaduct  at  St.  Louis,  but  here  is  a  photograph  from  which 
Your  Honor  can  see  the  character  of  that  structure,  and 
bv  comparing  that  photograph  with  the  photograph  you 
have  before  you  of  our  proposed  structure,  you  will  see 
that  we  are  not  seeking  to  do  here  anything  that  is 
unprecedented  or  unusual,  but  only  that  which  is  done 
in    our    neighboring   cities,    where    wharf   privileges   and 
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water  transportation  are  jusl  as  much  appreciated  as  they 
can  be  in  Cincinnati.  Your  Bonor  will  sec,  too,  thai  our 
structure  will  be  less  of  an  interference  with  vehicular 
travel  back  and  forth  over  this  wharf  than  the  structures 
ai   Louisville  and  St.  Louis. 

Bui  this  is  not  all.  The  plans  of  our  structure  were 
submitted  to  council,  and  council,  after  thoroughly  in- 
vestigating the  same  and  after  bearing  all  the  citizens  of 
Cincinnati  who  asked  to  be  heard,  and  after  listening  to 
all  the  discussion  that  was  thus  excited,  approved  these 
plans,  and  embodied  them  in  an  ordinance,  together  with 
such  requirements  as  to  manner,  terms  and  conditions  as 
seemed  necessary  and  appropriate,  and  passed  it.  There 
upon  the  railroad  company  appeared  in  the  Court  of 
Insolvency  and  filed  its  petition  there  for  the  condemna- 
tion of  an  easement  across  this  public  common  or  public 
landing,  and  then  suit  was  brought  to  enjoin  the  prosecu- 
tion  of   these   condemnation    proceedings. 

The   Second   Injunction  Suit. 

A  greal  many  grounds  were  set  forth  in  the  petition 
and  amended  petition  why  equitable  relief  by  injunction 
should  be  granted.  Practically  everything  was  utilized 
that  the  fertile  and  resourceful  mind  of  .Mr.  Bettinger 
could  think  of,  from  the  ordinance  of  1 7S7  down  to  the 
present  day.  The  case  was  heard  by  Your  Honor's  col- 
league, Judge  O'Connell,  who  decided  it,  after  full  argu- 
ment and  careful  consideration,  in  favor  of  the  railroad 
company.  Judge  O'Connell  was  afterward,  in  due  course 
of  procedure,  affirmed  by  the  Circuil  Court,  and  then  by 
the  Supreme  Court,  and  thai  was  the  end,  as  we  sup- 
posed, of  all  this  litigation;  for  in  that  decision  was 
settled,    in    favor   of   the   statute,    the   question    that    had 
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been  raised  as  to  its  constitutionality,  and  also  the  ques- 
tion which  had  been  raised  as  to  whether  or  not  the 
referendum  provided  in  Section  3283-1  was  applicable. 
The  court  held  that  it  was  not. 

But  we  were  mistaken  in  supposing  that  we  were  at 
the  end  of  litigation.  Gentlemen  who  have  the  public 
welfare  in  their  keeping  are  not  so  easily  discouraged. 
Accordingly,  when  we  again  appeared  in  the  Court  of 
Insolvency  to  proceed  with  our  condemnation  suit,  our 
friends  of  the  other  side  appeared  there  also. 

The  New  Law. 

Section  3283a  provides  that  in  so  far  as  applicable,  the 
procedure  to  condemn  must  be  conducted  in  accordance 
with  our  general  statute  governing  condemnation  of 
private  property  for  public  use.  The  statute  is  referred 
to  iii  Section  3283a  as  Title  IT,  chapter  8,  part  3.  Accord- 
ing lo  this  genera]  statute,  all  jurisdictional  questions 
must  lie  determined  before  a  jury  can  be  impaneled. 
That  statute  names  the  jurisdictional  questions  that  must 
lie  found  in  favor  of  the  ex-appropriator  before  he  can 
proceed.  Section  3283a,  under  which  we  get  our  right  to 
condemn,  also  defines  what  the  necessary  jurisdictional 
questions  are. 

Now,  if  Your  Honor  please,  we  have  been  told  by 
Mr.  Bettinger  that  from  1852  down  to  1872  we  were  in 
a  very  unfortunate  situation  with  respect  to  condemna- 
tion proceedings,  but  that  by  the  statute  of  1872  radical 
changes  were  made  in  the  law  governing  such  cases, 
whereby  our  procedure  has  been  made  more  plain  and  in 
other  respects  greatly  improved. 
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The   Opinion   of  Judge  Yeomans. 

Be  tells  us  all  this  is  se1  forth  in  a  very  able  way  by 
Judge  Yeomans,  Probate  Judge  of  Warren  County,  Ohio, 
in  an  opinion  which  Mr.  Bettitnger  highly  compliments 
and  from  which  he  lias  read  a  number  of  extracts.  Judge 
Yeomans  may  have  been  a  very  able  judge,  hut  I  should 
want  sonic  better  evidence  than  this  opinion  affords  before 
accepting  that  estimate  without  qualification.  Bui  even 
the  best  of  judges  sometimes  reach  erroneous  conclusions. 
I  think  Judge  Yeomans  lias  done  so  in  this  case. 

Bui  however  good  a  judge  lie  may  have  been — and  good 
judges  sometimes  make  mistakes — there  is  a  wide  differ- 
ence between  the  opinion  of  a  probate  judge  and  the 
(.pinion  of  the  Supreme  Court  of  Ohio.  The  opinion  of 
the  probate  judge  may  or  may  not  be  good  law.  The 
opinion  of  the  Supreme  Courtj  no  matter  how  disappoint- 
ing it  may  be  to  us,  is  always  good  law.  I  say  this 
because  the  opinion  of  Judge  Yeomans  is  in  conflict  with 
the  decisions  of  the  Supreme  Court  as  I  understand  them. 

The  Statute  of  1872. 

II'  Your  Honor  please,  instead  of  the  statute  of  L872 
making  a  radical  change  in  our  law  applicable  to  con- 
demnation proceedings,  it  made  no  change  whatever, 
except  only  to  require  that  before  the  jury  is  impaneled 
to  fix  the  amount  of  compensation  the  ex-appropriator 
shall  pay,  the  necessary  jurisdictional  questions  shall  be 
passed  upon  by  the  court. 

Prior  to  the  statute  of  1ST::  these  questions  arose 
during  the  progress  of  the  trial,  after  the  impaneling  of 
of  the  jury,   which   was  the  beginning  of  the  trial.     The 
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consequence  was  that  it  might  turn  out,  and  did  fre- 
quently in  practice,  that  after  much  time  had  been  spent 
and  much  expense  had  been  incurred,  something  would 
crop  out  to  show  that  condemnation  was  not  necessary ; 
that  there  might  have  been  an  agreement,  or  perhaps  it 
would  turn  out  that  the  corporation  trying  to  condemn 
had  no  right  or  power  to  condemn,  or  that  the  property 
sought  to  be  taken  was  not  to  be  taken  for  a  public  use, 
and  as  a  consequence  the  whole  proceeding  would  have 
to  be  dismissed. 

To  obviate  such  consequences  the  Legislature  provided 
that  before  the  jury  should  be  sworn,  before  the  premises 
should  be  viewed,  before  any  witnesses  should  be  ex- 
amined, the  court  should  decide,  tirst,  whether  or  not 
the  corporation  seeking  to  condemn  was  in  existence; 
second,  that  it  had  a  right  to  make  the  appropriation; 
third,  that  it  had  been  unable  to  agree  with  the  owner 
of  the  property  upon  the  value  of  the  same,  and,  fiually, 
"the  necessity  for  the  appropriation."  These  four  juris- 
dictional facts  being  established  in  favor  of  the  ex-appro- 
priator,  then  the  jury  could  be  sworn,  and  then  the  case 
could  proceed,  but  not  until  then. 

Speaking  generally,  this  is  the  only  important  effect  of 
the  statute  of  1872,  the  only  change  of  any  kind  made  in 
the  procedure  in  such  cases,  for  prior  to  1872,  as  since 
that  date,  all  four  of  these  facts  had  to  be  established 
before  the  ex-appropriator  could  have  a  verdict.  At  some 
time  during  the  progress  of  the  case  the  ex-appropriator 
had  to  show  its  corporate  existence,  its  right  to  make  the 
appropriation,  its  inability  to  agree  with  the  owner  as  to 
value,  and  the  necessity  for  the  appropriation. 

Although  these  four  questions  are  stated  separately, 
yet  they  are  not  independent  of  each  other.  The  cor- 
poration   would,    of   course,    prove   its   existence   by   pro- 


/ 

2  J I 

ducing  its  certificate  of  incorporation;  it  would  show 
its  right  to  make  the  appropriation  if  it  had  such  right, 
at  the  same  time,  because  from  the  purposes  expressed  in 
its  charter  it  would  be  determined  whether  or  not  it  was 
invested  with  the  power  of  eminent  domain,  and  with  a 
right  in  consequence  to  make  the  appropriation  it  sought. 
It  would  then  have  to  prove  that  it  had  been  unable  to 
agree  with  the  owner,  and  by  such  proof  would  not  only 
establish,  in  the  language  of  the  statute,  its  inability  to 
agree,  hut  also  the  necessity  for  it  to  resort  to  appropria- 
tion proceedings. 

Your  Honor  will  observe  that  the  "necessity"  spoken 
of  in  this  statute.  Section  6420,  is  not  a  necessity  to  use 
any  particular  property,  hut  merely  a  necessity  to  resort 
to  the  court,  and  there  in  formal  proceeding  condemn  the 
property,  because,  failing  to  agree  with  the  owner,  there 
was  no  other  way  in  which  to  get  it.  This  section,  6420, 
is  a  part  of  Title  II.  Chapter  8,  Tart  .3,  the  first  section 
of  which,  <>414,  provides  as  follows: 

"Appropriations  of  private  property  by  cor- 
porations must  be  made  according  to  the  provi- 
sions of  this  chapter." 

• 

Your  Honor  will  note  that  the  chapter  has  no  relation 
to  the  condemnation  of  property  already  subjected  to  a 
public  use;  and  you  will  recall  that  it  was  because  tin's 
condemnation  proceeding  provided  for  the  condemnation 
of  only  private  property,  that  it  was  necessary  under  the 
decision  of  our  Supreme  Court,  to  gel  further  legislation 
before  the  property  now  under  consideration  could  be 
appropriated  or  subjected  in  part  to  the  use  of  this 
railroad  company. 

Mr.  Rogers  reminds  me  that  the  necessity  to  appro- 
priate mentioned  in  Section  6420,  is  shown  to  have  refer- 
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ence  to  the  inability  of  the  corporation  to  agree  with 
the  owner,  as  we  have  been  claiming,  because  it  is  pro- 
vided by  Section  6415  that: 

"Appropriations  can  only  be  made  when  the 
corporation  is  unable  to  agree  with  the  owner, 
or  his  guardian  or  trustee,  as  to  the  compensa- 
tion to  be  paid  for  the  property,  or  easement  or 
interest  therein,  sought  to  be  appropriated,  or 
when  the  owner  is  incapable  of  contracting  in 
person  or  by  agent,  and  has  no  guardian  or 
trustee,  or  is  unknown,  or  his  residence  is  be- 
yond the  state,  or  unknown." 

Section  6415(/  is  to  the  same  effect. 

In  other  words,  these  provisions  show  conclusively  that 
when  the  legislature  saw  fit  to  require  the  corporations 
seeking  to  condemn  private  property  for  a  public  use  to 
show  a  necessity  to  appropriate,  nothing  more  was  meant 
than  that  it  should  show  that  it  had  been  unable  to  agree 
with  the  owner  as  to  the  value,  no  matter  whether  by 
reason  of  incapacity  or  unwillingness  of  the  owner.  It  is 
difficult  to  understand  how,  with  this  statute  before  them. 
Judge  Yeomans  and  Judge  Warner,  or  any  other  judge, 
could  have  held  that  "the  necessity  to  appropriate"  men- 
tioned in  Section  6420  had  reference  to  the  nature  of 
the  property  or  the  right  of  the  appropriating  company 
to  take  the  particular  property  sought  to  be  condemned. 

The  question  as  to  necessity,  therefore,  arising  under 
Section  6420,  was,  as  Judge  Ranney  said,  purely  a  judi- 
cial question,  to  be  determined  by  the  court. 

But  under  Section  3283a,,  the  "necessity"  that  must  be 
shown  is  not  a  "necessity"  to  appropriate,  but  that  it  is 
"necessary,  in  the  judgment  of  the  Board  of  Directors," 
etc.,  "to  use  and  occupy  for  an  elevated  track,  any  portion 
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of  any  public  ground  lying  within  the  limits  of  any 
municipality  and  dedicated  to  the  public  for  use  as  a 
public  ground,  common  landing,  or  wharf,"  etc. 

The  jurisdictional  questions  that  must  be  established 
in  favor  of  the  condemning  corporation  proceeding  under 
this  section,  are,  the  existence  of  the  corporation ;  that 
it  is  invested  with  the  power  of  eminent  domain,  and  that 
it  is  of  the  class  to  which  is  given  by  this  statute  the 
right  to  condemn  public  ground,  lying  within  a  municipal- 
ity, and  that  the  public  ground  sought  to  be  condemned 
does  lie  within  the  municipality,  and  that  it  has  been 
unable  to  agree  with  the  city  or  the  party  holding  the 
legal  right  in  trust  for  the  public,  and  that  it  has  been 
found  necessary  in  the  judgment  of  its  board  of  directors 
to  use  and  occupy  the  ground  in  question.  These  points 
being  found,  it  follows,  without  any  further  proof,  that 
it  is,  as  provided  in  Section  0120,  necessary  to  appro- 
priate, because,  all  other  things  being  shown,  that  is  the 
necessary  result  of  inability  to  agree  upon  the  value  of 
that  which  is  \o  be  taken.  So  far  as  taking  the  particular 
property  in  question  is  concerned,  that  is  a  political  ques- 
tion, as  held  by  Judge  Ranney  in  1st  Ohio  State,  and 
in  4th  Ohio  State,  and  as  held  by  Judge  Davis  in  the 
Magruder  case  reported  in  63d  Ohio  State. 

1  do  not  stop  id  give  the  pages  or  the  names  of  cases 
because  these  cases  have  been  already  called  to  Your 
Honor's  attention  by  other  counsel,  who  have  commented 
upon  them  at  length. 

The  one  thing  to  which  I  call  Your  Honor's  attention 
particularly  is,  that  the  old  law  of  1872,  now  found  in 
Section  6415,  et  seq.,  including  Section  6420,  relates  to 
the  condemnation  of  private  property  as  contra-distin- 
guished from  public  grounds,  and  is.  therefore,  general 
in    its   character   and    provisions.      A    railroad    company 
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under  that  statute,  proceeding  to  condemn  for  a  right 
of  way,  could  not  take  any  but  private  ground,  but  under 
Section  32S3«  the  same  railroad  can  take,  if  its  board  of 
directors  in  good  faith  find  it  necessary  to  do  so,  public 
ground,  or  so  much  of  any  public  ground,  by  way  of 
easement  or  otherwise,  as  may  be  deemed  necessary  in 
the  judgment  of  that  board  for  that  road  to  use  and 
occupy.  This  section,  3283a,  may  be  contra-distinguished 
from  Section  0420  as  a  special,  rather  than  a  general 
law.  I  do  not  mean  a  special  law  in  the  sense  that  it  is 
a  special  act  under  our  constitution,  as  Judge  Hosea 
contended  it  was,  but  that  it  is  special,  iu  the  sense  that 
it  has  reference  solely  to  public  property,  to  ground 
already  dedicated  to  a  public  use,  and  the  distinction  is 
that  proceeding  under  this  statute,  which  applies  only  to 
such  public  ground,  the  Legislature  itself  has  declared 
that  the  railroad  use  is  the  superior  use,  and  therefore 
there  is  no  necessity,  nor  is  there  any  room  for  contention 
and  controversy,  such  as  was  had  in  the  cases  Mr.  Bet- 
tinger  has  cited,  as  to  whether  the  use  of  this  ground  by 
the  railroad  is  a  superior  use  of  this  same  ground  to  its 
present  use  for  the  purposes  of  a  public  common.  That 
is  a  political  question  which  the  Legislature,  in  the  exer- 
cise of  its  legislative  power,  has  settled,  and  settled  finally, 
by  entrusting  the  determination  of  that  question  to  the 
board  of  directors  of  the  corporation  condemning. 

Mr.   Bettinger's  Authorities. 

All  the  cases  cited  by  Mr.  Bettinger  were  cases  arising 
under  statutes  that  had  not  thus  determined  in  favor  of 
the  condemning  corporation  that  the  use  it  proposed  to 
subject  the  property  to  was  a  superior  use  to  that  public 
use  to  which   it   was  already  subjected.     Either  that,  or 
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they    were    cases    where    the    testimony    showed    thai    the 
corporation  had  been  acting  in  bad  faith. 

Take,  for  instance,  the  case  from  which  lie  read  ai  such 
length,  reported  in  the  40th  Washington.  I  shall  read 
just  a  line.  The  court,  after  citing  the  statute  under 
which  the  case  arose  and  stating  the  facts,  (hen  proceeded 
id  say:  "the  foregoing  facts  convince  me  that  the  peti- 
tioner is  not  acting  in  good  faith   in  the  matter." 

There  isn't  another  thing  in  this  case  after  that,  that 
could  have  application  to  the  case  at  bar. 

Nor  is  there  anything  in  the  case  that  any  of  us  would 
take  any  exception  to.  Any  court  would  hold  upon  such 
a  stale  of  facts  precisely  as  that  court  held. 

Judge  Warner  was  asked  to  find  in  this  case  that  this 
corporation  had  acted  in  bad  faith.  If  he  had  made  such 
a  finding  that  would  have  been  the  end  of  the  controversy, 
provided  there  had  been  any  testimony  to  warrant  such 
a  finding,  but  he  found  just  the  contrary.  lie  affirmatively 
found  that  there  was  no  bad  faith;  or  rather  that  the 
corporation  had  acted  throughout  in  good   faith. 

Another  case,  apparently  very  much  relied  upon  by 
Mr.  Bettinger,  is  that  in  the  L'oth  Xew  Jersey  Equity 
Reports,  ai  page  565.  Mr.  Bettinger  seemed  to  think  ibis 
case  was  exactly  in  point,  but  Your  Honor  will  see  that 
instead  of  being  a  ca.se  in  point  ii  is  a  case  that  prac- 
tically has  no  application  to  the  question  we  are  con- 
sidering. I  sent  to  the  library  and  got  the  statute  of 
New  Jersey  under  which  this  case  arose,  I  find  the 
provision  of  that  statute,  so  far  as  this  point  is  con- 
cerned, to  be  as  follows:  "If  the  said  railroad  company 
shall  find  it  necessary  to  change  the  location  'if  any 
turnpike,''  etc. 

Your  Honor  will  see  what  a  wide  difference  then     - 
without   my  stopping  to  point   it  out,  between  a  provision 
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which  makes  it  sufficient  "if  it  be  necessary,  in  the  judg- 
ment of  the  board  of  directors  ...  to  use  and 
occup3^"  certain  described  grounds,  and  a  statute  which 
provides  that  "//  the  company  shall  find  it  necessary" 

This  New  Jersey  case  was  one  where  a  railroad  com- 
pany undertook  to  occupy  longitudinally  a  part  of  a 
turnpike.  Its  authority  to  do  so  rested  on  the  statutory 
provision  quoted.  The  essential  thing  was  that  it  should 
be  allowed  to  occupy  the  turnpike  in  the  way  proposed 
only  in  the  even!  that  it  was,  in  fact,  necessary.  The 
thing,  therefore,  for  the  road  to  find  was  an  actual 
"necessity;"  that  it  was  "necessary."  The  statute  did 
not  provide  that  if  the  board  of  directors  of  the  company 
/';/  their  /itdf/mail  deemed  it  necessary,  occupation  might 
follow.  Tf  that  had  been  the  provision  under  considera- 
tion that  court,  upon  the  reasoning  given  in  its  opinion, 
would  have  held  that  a  declaration  to  that  effect  by  the 
board  of  directors  of  the  company,  made  in  good  faith, 
would  have  authorized  the  occupation  it  proposed.  But 
such  not  being  the  statute,  the  court  held,  and  rightfully, 
that  it  was  necessary  for  the  road  to  find  that  it  was 
necessary,  and  this,  of  course,  must  be  found  in  good 
faith,  and  it  could  not  be  found  in  good  faith  unless  the 
fact  existed  that  it  was  necessary,  and  that,  the  court 
held,  in  view  of  the  character  of  the  statutory  provision 
there  under  consideration,  was  open  to  investigation. 

Take  now  the  case  reported  in  4th  Gushing,  opinion 
by  Mr.  Justice  Shaw.  I  heartily  agree  with  all  that  was 
so  well  said  by  Mr.  Bettinger  in  eulogy  of  this  great 
jurist — and  more  particularly  do  I  so  agree  with  him 
since  I  have  read  his  opinion  in  this  case — for,  although 
I  have  read  his  opinions  with  respect  and  admiration  for 
forty  years,  this  one  is  so  clear  and  cogent  that  it  adds 
to  my  respect  and  admiration  for  his  work  on  the  bench. 
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Your  Honor  will  find  when  vou  come  to  read  this  case 
thai  the  statute  there  under  consideration  was  one  that 
merely  conferred  the  power  of  eminent  domain  and  the 
righl  of  condemnation,  am!  did  not  have  any  special 
reference  lo  property  already  devoted  to  a  public  use  as 
the  statute  here  in  question  does  have,  and  that  nothing 
more  was  decided  in  the  case  than  that  where  the  legis- 
lature had  not  by  expressly  so  providing  determined  that 
the  use  for  which  the  property  was  to  lie  condemned  in  a 
case  where  it  was  public  property  was  superior  to  the 
use  to  which  it  was  already  subjected,  it  would  be  neces- 
sary for  the  condemning  party  to  show  the  superiority  of 
the  use  it  contemplated. 

So,  too,  the  same  may  be  said  of  the  Wisconsin  case. 
There,  Your  Honor  will  remember,  for  1  don't  want  to 
stop  to  go  over  it  in  detail,  that  the  road  sought  to 
condemn  a  way  through  a  public  park  and  the  court  held 
that  there  was  no  statutory  authority  expressly  con- 
ferring stub  a  right,  the  language  of  the  court  on  this 
point  being:  ''Nowhere  is  authority  given  to  take  any 
part  of  public  parks,"  and  that  in  the  absence  of  such 
express  authority  the  road  must  show  that  its  use  of  the 
ground  would  be  superior  to  that  public  use  as  a  park  to 
which  the  property  was  already  subjected. 

And  now,  without  commenting  further  on  these  cas  3, 
for  there  ate  many  of  them,  1  dismiss  them  all  with 
the  simple  statement  that  if  Your  Honor  will  take  the 
pains  to  examine  them  one  by  one  you  will  find  that 
they  are  all  like  those  upon  which  I  have  commented; 
authorities  which,  in  short,  are  but  a  support  and  an 
elaboration  of  the  idea  expressed  by  Lewis  on  Imminent 
Domain,  quoted  by  .Mr.  Hettinger  in  his  brief,  which  is  to 
the  effect  that  where  a  statute  is  general  in  authorizing 
condemnation,  there  the  condemning  corporation   can    not 
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take  public  property,  although  the  statute  may  be  broad 
enough  to  include  it,  without  showing  a  superior  use;  but 
that  if  the  statute  have  special  reference  to  the  con- 
demnation of  public  property,  as  our  statute  has,  then  it 
is,  as  to  use  and  occupation,  a  mere  political  question, 
which  the  legislature  has  determined,  and  not  a  judicial 
question  in  any  sense. 

I  do  not  wish  to  repeat,  or  to  unduly  elaborate.  That 
would  be  to  tax  myself  without  necessity,  for  I  have 
ol iserved  that  Your  Honor's  inquiries  put  to  counsel  as 
the  argument  has  progressed,  have  shown  that  you  have  a 
clear  comprehension  of  the  issues  here  involved  and  of 
the  basic  principles  upon  which  they  must  be  determined. 

Two  Necessities. 

T  pass,  therefore,  from  the  question  of  necessity  with 
the  single  request  that  Your  Honor  will  remember,  if  I 
may  put  it  in  such  a  way,  that  there  are  two  necessities — 
one  a  necessity  to  appropriate,  found  in  the  statute 
applicable  to  the  condemnation  of  private  property,  and 
the  other,  a  necessity  to  occupy  and  use,  found  in  Section 
3283a;  that  the  first  is  a  judicial  question,  to  be  deter- 
mined by  the  court  before  the  jury  is  impaneled,  and  that 
the  right  to  appropriate  being  shown,  the  necessity  to 
appropriate  follows  whenever  it  has  been  established  that 
there  was  inability  to  agree. 

That  as  to  the  second,  there  must  be  shown,  also,  that 
the  corporation  before  the  court  is  one  invested  by  the 
shit nte  with  power  to  condemn,  and  to  condemn  this 
particular  kind  of  property,  and  that  it  has  been  unable 
to  agree  with  the  owner,  and  that  in  addition  it  has 
through  its  board  of  directors  declared  that  in  the  opinion 
of  such  board  it  is  necessary  to  take  and  use  this  prop- 
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erty.     When  you  have  found  all  these  facts  in  favor  of 

the  plaintiff,  that  is  the  end  of  the  jurisdictional  inquiry, 
and  the  jury  may  be  impaneled  and  the  case  should  be 
allowed  to  proceed.  In  other  words,  if  I  may  repeal  once 
more,  it  is  left  by  the  statute  to  the  Board  of  Directors 
of  the  Railroad  Company  to  determine  whether  or  not 
it  is  necessary  for  the  company  to  use  this  particular 
property,  and  thereby  the  legislature  has  determined  thai 
the  use  by  the  railroad  is  superior  to  the  use,  to  which  it 
is  already  subjected,,  and  consequently  there  can  be  no 
inquiry  as  to  whether  there  is  an  interference  with  the 
superior  use  and  no  relief  from  interference  with  such 
use  if  such  interference  should  be  shown. 

Of  course,  if  the  railroad  company  has  acted  in  bad 
faith,  or  if  it  lias  abused  its  rights  ami  privileges  in  any 
respect,  then  the  case  is  different,  for  no  one  would 
contend  that  an  abuse  of  right  or  privilege  should  be 
upheld,  hut  Your  Honor  will  find  that  there  is  not  a 
word  of  testimony  bo  show  had  faith  or  that  anything  has 
been  done  by  'he  railroad  inconsistent  with  its  duty  to 
the  public  or  its  duty  under  the  statute  or  iis  duty  under 
the  ordinance.  Judge  Warner  expressly  held  on  this 
point  that   there  had  been  no  bad  faith. 

Mr.   Peyton's  Book. 

This  book,  if  I  may  he  pardoned  for  referring  to  thai 
again,  that  Mr.  Bettino-er  has  read  from  so  copiously, 
and  by  which  his  sense  of  honor  and  morality  and  his 
sense  of  duty  bo  the  public  has  been  so  offended  and  dis- 
turbed, was  not  written  until  after  most  thai  led  up  to 
this  litigation  had  happened.  I  believe  the  title  page 
shows  that  it  was  published  in  1009.  The  publication  he 
read   from   yesterday,   with    respect   to   the   hook    in   some 
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magazine  or  periodical,  was  published  in  February,  1910. 
The  book  had  no  relation  whatever  and  has  not  now  to 
the  inception  of  this  movement  on  the  part  of  the  Louis- 
ville &  Nashville  Railroad  to  secure  terminal  facilities  in 
Cincinnati.  Your  Honor  will  find  from  the  testimony 
that  it  bought  the  bridge  over  which  it  crosses  into  our 
city  years  ago;  that  as  early  as  1003  it  acquired  the 
premises  where  its  freight  depots  are  to  be  located  if  it 
can  get  a  right  of  way  to  these  premises;  that  it  spent 
three  millions  of  dollars  to  get  the  bridge  on  which  to 
cross  into  our  city,  and  almost  another  million  of  dollars 
has  been  expended  by  it  to  provide  the  facilities  it  is  now 
striving  to  furnish  to  our  shippers— all  for  the  accommo- 
dation of  the  merchants  of  the  Citv  of  Cincinnati,  as  well 
as  for  its  own  use  and  benefit.  All  this  was  entered 
upon,  I  say,  long  before  this  Peyton  book  was  written 
and  published.  To  charge  Mr.  Smith,  as  the  president  of 
that  road,  with  undertaking  to  carry  out  a  program  that 
involves  a  destruction  of  river  transportation  or  that  he 
was  simply  striving  to  destroy  the  use  of  the  public  land- 
ing, is,  in  view  of  this  state  of  facts,  not  only  without 
any  foundation  but  without  any  excuse  whatever. 

Charges  Made  to  Excite   Prejudice. 

Such  charges  arc  made  only  for  the  purpose  of  preju- 
dicing Your  Honor  against  a  company  that  is  asking  for 
nothing  except  only  its  legal  rights,  as  they  have  been 
declared  by  the  Legislature  of  Ohio,  and  the  Legislature 
of  this  municipality.  To  talk  about  Mr.  Smith  for  such 
purpose  is  as  idle,  I  am  sure,  as  it  is  to  talk  about  the 
Louisville  &  Nashville  Railroad  being  a  foreign  corpora- 
tion, as  though  that  were  a  reason  why  this  plaintiff  in 
error  should  not  be  accorded  the  rights  to  which  it  is 
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entitled.  If  foreign  corporations,  and  particularly  for- 
eign railroads  arc  t<»  be  discriminated  against,  nearly 
every  important  railroad  in  Ohio  would  have  cause  to 
complain,  for  nearly  every  railroad  in  our  State  that  is 
of  any  great  consequence  in  the  commerce  of  the  country 
is  a  foreign  corporation,  in  the  sense  that  it  has  been 
incorporated  under  the  laws  of  some  other  State  than 
Ohio.  I  shall  not  stop  to  discuss  such  suggestions,  for, 
while  thev  do  not  amount  to  any  argument  whatever  as 
against  what  we  contend  for  as  to  the  "necessity"  thai 
must  be  shown,  so,  too,  they  are  without  weight  or  mo- 
ment for  any  legitimate  purpose  whatever  in  the  settle- 
ment of  this  controversy. 

Mr.   Ballard's   Points. 

Now.  turning  away  from  all  that,  and  going  back  to  the 
proceedings  before  Judge  Warner,  I  desire  in  the  next 
plaee  to  answer  the  points  made  yesterday  by  Mr.  Bal- 
lard. .Mr.  Ballard  told  us  that  he  would  not  argue  the 
question  of  "necessity,"  but  leave  that  to  Mr.  Hettinger. 
as  he  did.  He  said  there  remained  one  general  objection, 
within  which  were  embraced  a  number  of  subordinate 
objections.  His  general  proposition  was  that  the  com- 
pany had  no  right  to  proceed  to  condemn,  as  propose,!  in 
the  Court  of  Insolvency,  because  the  ordinance,  in  accord- 
ance with  which  we  were  proceeding,  was  invalid.  That 
was  his  general  proposition.  His  specific  propositions 
embraced  within  this  general  proposition  were  that  the 
ordinance  was  invalid  because,  first,  the  statute  author- 
izing it  required  the  city  council  to  si.-itc  as  ;i  condition 
precedent  to  condemnation,  in  the  ordinance,  "the  man- 
ner, terms  and  conditions"  upon  which  the  property  is 
to  be  used  or  occupied,  and  that  the  ordinance  does  11(,t 
contain  anything  that  meets  this  requirement.     His  second 
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proposition  was  that  the  ordinance  is  invalid  because  it 
deals  with  more  than  one  subject.  His  specification  in 
this  particular  being  that  it  authorizes  a  viaduct  that 
crosses  streets  overhead,  as  well  as  a  viaduct  that  crosses 
this  public  landing.  His  third  proposition  was  that 
Broadway  extended  is  a  street  and  not  a  part  of  this 
public  common,  and  that  we  have  dealt  with  it  as  though 
a  part  of  the  public  common,  and  for  that  reason  all  we 
have  done' is  invalid.  In  addition  to  these,  objections  to 
the  ordinance,  in  consequence  of  which  he  claims  the 
ordinance  is  invalid,  he  argued  as  another  objection  to 
our  condemnation,  that  we  had  not  shown  inability  to 
agree  with  the  city  and  the  unknown  heirs  of  the  rever- 
sioners.    Let  me  take  these  objections  in  their  order. 


The   "Manner,  Terms  and   Conditions. 
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First,  therefore,  as  to  his  objection  that  the  ordinance 
does  not  set  forth  "the  manner,  terms  and  conditions" 
upon  which  the  property  should  be  used. 

I  Jefore  calling  Your  Honor's  attention  to  the  ordinance, 
which  speaks  for  itself,  and  conclusively  in  our  favor,  on 
this  point  I  call  your  attention  to  Section  3283,  a  part 
of  the  same  statute,  considered  at  the  same  time,  and 
enacted  at  the  same  time  Section  3283a  was  enacted. 
Section  3283  relates,  as  has  already  been  stated  to  Your 
Honor,  to  overhead  crossings  by  railroads  of  streets 
within  municipalities.  It  had  just  been  held  by  the 
Supreme  Court,  that  although  overhead  crossings  had 
been  authorized,  the  statute  had  not  given  any  authority 
for  planting  the  necessary  supports  for  such  crossings 
in  the  streets  to  be  crossed.  It  was  necessary  before  we 
could  cross  the  streets  that  intervened  between  the  bridge 
on  which  we  crossed  the  river  and  the  public  landing, 
that  we  should  get  authority  to  place  in  the  streets  such 
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supports  as  mighl  be  necessary.  For  that  reason  Seel  ion 
:V2s:\  was  amended  and  put  in  its  present  form,  in  which 
form  it  .uives  that  right.  What  I  call  Vonr  Honor's 
attention  to  is  that  in  this  section,  in  the  first  place,  the 
Legislature  was  dealing  with  a  kindred  subject,  an  oxer- 
head  crossing,  within  a  municipality  for  a  railroad.  Now 
what  is  the  provision? 

"If  it  he  necessary,  in  the  location  of  any  pari 
of  a  railroad  owned  <»r  operated  by  a  domestic 
or  foreign  corporation  to  occupy  with  a  surface 
oi-  elevated  track,  with  the  necessary  supports 
therefor,  any  public  road,  street,  alley-way,  or 
ground  of  any  kind,  or  any  part  thereof,  the 
municipal  or  other  corporation  or  public  officers 
or  authorities,  owning  or  having  charge  thereof, 
and  the  company,  may  agree  upon  the  manner, 
terms  and  conditions  upon  which  the  same  may 
lie  used  or  occupied,  and  in  the  event  of  the 
occupancy  of  any  such  ground  with  an  elevated 
track  such  agreement  shall  specify  the  number, 
character  and  location  of  all  supports  for  such 
track,  any  part  of  which  shall  be  upon  such 
public  ground,  and  the  vertical  and  longitudinal 
clearances  between  such  supports,  and  if  the 
parties  be  unable  to  a</r<-c  thereon,  ami  it  be 
necessary,  in  the  judgment  of  I  he  directors  of 
such  company,  to  use  or  occupy  such  road,  street, 
alley,  way  or  ground,  or  any  part  thereof,  for 
surface  tracks,  or  for  crossing  with  an  elevated 
structure  when  piers,  supports  or  obstructions 
are  to  be  placed  therein,  such  company  may 
appropriate  so  much  of  the  same  as  may  l.e  acc- 
essary f«»r  the  purposes  of  its  road,  in  the  man- 
ner and  upon  the  same  terms  as  is  provided  for 
the  appropriation  of  the  property  of  individuals." 

1   have  read  far  enough   to  cover   that   to  which    I    call 
Your  Honor's  attention.     Your  Honor   will  observe   that 
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this  section,  3283,  requires  an  agreement  between  the 
company  and  the  municipal  authorities  "upon  the  man- 
ner, terms  and  conditions  *  *  *  and  *  *  *  such 
agreement  shall  specify  the  number,  character  and  loca- 
tion of  all  supports  for  such  track,"  etc.  In  other  words, 
the  requirement  is  that  the  city  and  the  company  "shall 
agree  upon  the  manner,  terms  and  conditions"  and  that 
"such  agreement  shall  specify  the  number,  character  and 
location  of  all  supports  of  such  track,"  etc.  That  is  to 
say,  the  Legislature  by  this  provision  made  it  clear  that 
by  the  words  "manner,  terms  and  conditions"  it  had 
reference  to  the  character  and  plans  of  the  structure  to 
be  erected. 

If  such  was  the  meaning  of  these  words  in  3283,  the 
same  must  be  the  meaning  of  the  words  in  3283a,  for  the 
provision  of  3283a  is  that  there  shall  be  an  agreement 
and  an  approval  by  the  city  council  of  the  plans  for  the 
viaduct  to  be  constructed;  and  then  the  following  "and 
no  light  to  appropriate  shall  accrue  to  the  railroad  com- 
pany until  after  said  company  and  the  council  shall 
have  agreed  upon  the  manner,  terms  and  conditions 
upon  which  the  property  may  be  used  or  occupied  and 
the  plans  submitted  .shall  hare  been  approved  by  ordi- 
nance  duly  passed  by  a  two-thirds  vote  of  council,"  etc. 
That  is  to  say,  the  statute  in  3283r/  links  "the  manner, 
terms  ami  conditions"  with  the  plans  for  the  structure. 
They  are  all  one  and  the  same,  but  with,  of  course,  the 
right  to  the  council  to  impose  other  and  further  terms 
and  conditions  than  those  which  might  be  connected  im- 
mediately with  the  structure  itself. 

By  reference  to  the  ordinance  Your  Honor  will  find 
that  additional  terms  and  conditions — I  mean  terms  and 
conditions  aside  from  the  mere  structure  itself,  are  named 
in  the  ordinance.     A  number  of  them.     I  call  attention 
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to  Section    III,   which   relates  to   the  crossing  of   Walnut 
Street,  and  provides  as  follows: 

"Section  3.  That  before  crossing  Walnut 
Street  with  the  said  tracks  the  said  Louisville  & 
Nashville  Railroad  Company  shall,  at  its  own 
expense  and  under  the  direction  and  supervision 
of  the  Chief  Engineer  of  the  Hoard  of  Public 
Service  Of  the  city  of  Cincinnati,  lower  the  sur- 
face of  said  Walnut  Street  from  a  point  one 
hundred  and  one  (101)  feet  south  of  the  south 
line  of  Water  Street  southwardly  a  distance  of 
seventy-seven  1 77 1  feet,  so  that  the  grade  of 
said  Walnut  Street  along  the  center  line  thereof, 
after  the  work  is  completed,  shall  he  as  follows: 
( Describing  in  detail.) 

1   call    Your    Honor's   attention    to   Section    4   of  the  or- 
dinance, which   contains  an   exactly  similar   provision   as 
to  crossing  Vine  Street.     1  also  call   Your  Honor's  atten 
tion  to  Section  5,  which  reads  as  follows: 
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'Section  .">.  That  after  lowering  the  surface 
of  said  Walnut  Street  and  Vine  Street,  as  herein 
above  provided,  the  said  Louisville  &  Nashville 
Railroad  Company  shall,  <il  its  own  expense  and 
under  the  direction  and  supervision  of  the  chief 
engineer  of  the  board  of  public  service,  restore 
the  roadways  and  sidewalks  of  said  Walnut 
Street  and  Vine  Street,  so  lowered,  to  their 
present  condition  of  paving  and  repair,  and  all 
work  shall  he  done  to  the  satisfaction  of  the 
chief  engineer  of  the  hoard  of  public  service; 
and  the  acceptance  of  this  ordinance  by  said  rail- 
road company  shall  impose  upon  .s,ii<l  company 
an  obligation  to  hold  1 1"  city  of  Cincinnati 
harmless  from  any  and  all  damage  to  private 
property,  if  any.  caused  by  the  lowering  of  s;iid 
Walnut    Street   and   Vine   Street." 
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If  these  be  not  terms  and  conditions,  then  I  do  not 
know  what  to  call  them.  They  are  not  a  part  of  the 
plans  for  the  structure,  nor  a  part  of  the  structure  itself, 
but  in  addition  to  everything  of  that  kind.  It  may  be 
that  other  terms  and  conditions  ought  to  have  been  in- 
corporated in"  this  ordinance,  but,  if  so,  why  were  they 
omitted?  No  man  has  yet  named  an//  term  or  condition 
or  anything  about  manner  of  occupation  and  use  tltat 
should  lie  in  this  ordinance  that  is  not  found  there.  The 
mere  fact  that  nobody  names  any  additional  conditions 
is  enough  of  itself  to  show  that  council  was  not  derelict 
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or  negligent  in  stopping  where  it  did  in  the  naming  of 
terms  ami  conditions.  Until  somebody  can  speak  of 
something  not  in  the  ordinance  that  should  be  there,  I 
contend  thai  the  ordinance  full//  complies  with  the  re- 
quirement of  the  statute;  and  this,  further,  is  to  be 
said,  that  if  the  ordinance  does  not  name  every  term  and 
condition  that  might  have  been  named,  that  is  not  the 
fault  of  the  railroad  company.  It  was  the  duty  of  coun- 
cil, acting  for  the  city,  and  the  public  to  demand  all 
terms  and  conditions  that  should  have  been  named.  We 
have  a  right  to  assume  that  the  city  stopped  when  it 
did  because  it  was  done;  and  we  have  a  right  to  contend 
that  if  the  city  perchance  stopped  before  it  should  in  the 
naming  of  terms  and  conditions,  that  is  no  fault  of 
ours.  That  was  the  city's  part  of  this  transaction,  and, 
while  we  think  the  city  did  its  full  and  complete  duty  in 
(he  naming  of  terms  and  conditions,  yet,  however,  that 
may  be,  there  is  no  dereliction  in  that  respect  for  which 
we  can  be  held  responsible. 

The  Court:  The  hour  of  adjournment  has  arrived.  The 
court  will  stand  adjourned  until  to-morrow  morning  at  10 
o'clock. 
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April  20,   1911. 

If  Youb  Honor  Please:  When  the  court  adjourned 
last  evening  1  had  just  concluded  my  answer  to  the  first 
ground  on  which  Mr.  Ballard  claimed  that  this  second 
ordinance,  under  winch  we  are  proceeding,  is  invalid. 

The  Court:  1  would  like  to  hear  from  you  fully  on  that 
point,  and  also  as  the  necessity  to  take  this  property  and 
also  as  to  his  further  proposition  that  the  ordinance  is 
invalid  because  it  deals  with  two  subjects. 

Mr.  Foraker:  Very  well.  It  is  my  purpose  to  deal  with 
all  his  objections,  taking  them  up,  as  nearly  as  I  can, 
in   the  order  in   which   he  presented  them. 

Referring  again,  in  view  of  Your  Honor's  suggestion, 
to  his  first  objection,  that  the  ordinance  does  not  state 
the  manner,  terms  and  conditions,  as  required  by  the 
statute,  !  can  only  elaborate  what  1  said  yesterday.  That 
I   shall  undertake  to  do. 

[Thereupon  .Mr.  Foraker  repeated,  except  in  a  more 
elaborate  way,  what  he  had  already  said  on  this  point. 
lie  then  spoke  of  the  jurisdictional  questions  mentioned 
in  Section  :',i)s:>,r/.  remarking  that  the  latter  were  the  juris- 
dictional questions  to  be  established  in  this  case,  but  that 
they  were  practically  the  same  as  the  jurisdictional  ques- 
tions mentioned  in  Section  6420,  except  that  under  Section 
3283a  there  is  no  express  requirement  in  the  statute  to 
show  that  it  is  "necessary  to  appropriate,"  ami  that  under 
Section  6420,  there  is  no  express  "necessity  to  use  or 
occupy."] 

Jurisdictional    Questions 

He  then  proceeded  as  follows : 

We  have  nothing  to  do  with  any  other  jurisdictional 
questions,  if  Your  Honor  please,  than  those  with  which 
we  are  required  to  deal  by  the  terms  ami  conditions  of 
Section  3283a. 
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The  Court :  As  to  this  question  of  the  two  statutes,  as  I 
understand  the  law,  it  is  my  duty  to  give  a  construction 
that  will  give  both  full  force  and  effect,  if  I  can. 

Mr.  Foraker:  Your  Honor  will  give  force  and  effect 
to  both,  where  they  are  consistent,  but  if  they  should  be 
found  in  conflict,  Your  Honor  will  give  effect  to  the  latest 
expression  of  the  legislative  will. 

That  rule  is  especially  applicable  in  this  case  because 
this  is  a  statute  that  has  special  reference  to  the  con- 
demnation of  property  already  subject  to  a  public  use. 
This  new  statute  does  not  apply  to  private  property  of 
any  kind.  The  old  statute  does  not  apply  to  public  prop- 
erty of  any  kind;  but  there  is  great  similarity  in  the 
requirements  of  the  two  statutes. 

Under  both  statutes  the  court  must  require  the  ex- 
appropriator  to  show  that  it  is  a  corporation;  that  it 
is  invested  with  the  power  of  eminent  domain;  that  it 
has  the  right,  in  the  one  case,  to  condemn  private  prop- 
erty for  a  public  use;  that  it  has  the  right,  in  the  other 
rase,  to  condemn  public  property  for  a  public  use  dif- 
ferent from  that  to  which  it  is  already  subject;  or  a 
public  use  in  addition  to  that  use. 

The  court  is  required  by  both  these  statutes  to  ascer- 
tain and  determine  whether  or  not  the  parties  could 
agree1  upon  the  value  of  the  property  to  be  taken.  If, 
under  the  first  statute,  G420,  inability  to  agree  be  found, 
then  it  follows,  as  a  matter  of  course,  that  there  is  a 
necessity  to  appropriate,  for  in  no  other  way  can  the 
property  be  taken.  Proceeding  under  Section  3283a,  as 
we  are  now  proceeding,  the  court  must  find  that  there 
was  inability  to  agree;  and  that  question  was  found  in 
favor  of  the  plaintiff  in  the  court  below,  on  the  ground 
that  the  city  was  unable  to  agree,  according  to  the  deci- 
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sion  of  the  Supreme  Court,  reported  in  7<>  Ohio  State, 
with  respect  to  tins  identic;!  1  property — that,  in  other 
words,  the  city,  being  unable  to  make  a  grant,  stood, 
precisely  as  the  classes  stand,  before  the  law,  mentioned 
in  Section  6415  and  Section  6415a,  already  referred  to — 
(lasses  unable  t<>  agree  because  of  infancy  or  idiocy  or 
imbecility,  or  insanity,  or  for  some  other  cause. 

These  are  all  judicial  questions  of  the  character  men- 
tioned by  Judge  Ranney.  All  these  questions  must  be 
passed  upon  l>y  the  court,  no  matter  under  which  statute 
the  proceeding  is  had;  but  if  the  proceeding  be  under 
the  old  statute,  then  because  of  the  general  character  of 
its  provision,  public  property,  even  if  included  within 
its  terms,  could  not  be  taken  without  showing  that  the 
ex-appropriator  designed  for  it  a  superior  use.  Proceed- 
ing under  Section  3283a,  no  such  question  as  this  can 
arise,  because  the  Legislature  has  settled  that  question 
by  conferring  on  the  railroad  company  a  right  to  take 
this  specific  kind  of  public  property.  V>y  that  legislative 
provision  the  Legislature  has  not  only  conferred  a  right 
to  take — a  right  to  condemn,  but  it  has  declared  that 
the  use  for  which  it  may  be  condemned  is  a  superior  use 
to  that  to  which  the  property  is  already  subject;  so  that 
Your  Honor  will  have  no  difficulty  in  giving  effeel  to 
the  two  statutes.  You  will  find,  when  you  come  to  make 
a  (dose  examination  and  comparison  of  their  provisions 
that  the  old  statute  contains  no  provision  with  respeel 
to  the  necessity  to  use  the  particular  property  t<>  be  con- 
demned, while  the  new  statute  does  contain  such  a 
provision;  and  you  will  find  that  provision  in  such  form 
as  to  foreclose  the  question  entirely  of  superior  use.  The 
Legislature  itself  has  settled  that,  finally,  beyond  the 
power    of    the    court,    or    anybody    else,    in    favor    of    the 
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railroad  company,  provided  the  railroad  company,  acting 
in  good  faith  shall  be  of  the  opinion,  or  rather  its  board 
of  directors,  shall  be  of  the  opinion  that  it  is  necessary 
to  so  "use  or  occupy." 

No  Delegation  of  Legislative  Power. 

Beturning  now  to  the  course  of  argument  I  had  in 
mind,  I  shall  next  consider  the  contention,  made  both 
by  Mr.  Ballard  and  Judge  Hosea,  that  if  this  ordinance 
does,  in  accordance  with  the  requirements  of  the  statute, 
stale  the  "manner,  terms  and  conditions"  upon  which 
this  condemnation  may  be  made,  then,  because  that  is 
made  by  the  statute  a  condition  precedent,  it  amounts  to 
a  delegation  of  legislative  power,  and  the  statute  and  the 
ordinance,  or  both,  for  that  reason,  are  unconstitutional 
and  invalid. 

When  this  proposition  was  first  advanced  in  this  argu- 
ment, a  colloquy  ensued,  in  the  course  of  which  I  stated 
that  it  was  elementary  that  municipalities  were  an  excep- 
tion to  the  general  rule  prohibiting  the  delegation  of 
legislative  power;  that  this  exception  was  based  on  our 
history,  the  spirit  of  our  institutions  and  our  customs. 

In  view  of  the  vigorous  manner  in  which  this  sugges- 
tion has  been  disputed,  1  call  Your  Honor's  attention  to 
some  authorities  on  the  subject. 

Of  course,  the  general  rule  is  that  legislative  power 
can  not  be  delegated.  Judge  Hosea  read  from  Cooley  on 
Constitutional  Limitation,  to  that  effect.  He  read,  I 
think,  from  page  163  of  the  Seventh  Edition.  I  call 
Your  Honor's  attention  to  the  following,  found  at  page 
264,  of  that  edition;  also  to  the  same  clause  at  page  226 
of  the  Sixtli  Edition: 
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"II  has  already  been  seen  that  the  Legislature 
can  not  delegate  its  power  to  make  laws;  but 
fundamental  as  this  maxim  is,  it  is  so  qualified 
by  the  customs  of  our  race,  and  by  other  maxims 
which  regard  local  government,  that  the  right  of 
the  Legislature,  in  the  entire  absence  of  au- 
thorization or  prohibition,  to  create  towns  and 
other  inferior  municipal  organizations,  and  to 
confer  upon  them  the  powers  of  local  govern- 
ment, and  especially  of  local  taxation  and  police 
regulation  usual  with  such  corporations,  would 
always  pass  unchallenged.  The  Legislature  in 
these  cases  is  not  regarded  as  delegating  its  au- 
thority, because  the  regulation  of  such  Local 
affairs  as  are  commonly  left  to  local  boards  and 
officers  is  not  understood  to  belong  properly  to 
the  State;  and  when  it  interferes,  as  sometimes 
it  must,  to  restrain  and  control  the  local  action. 
there  should  be  reasons  of  State  policy  or  dan- 
gers of  local  abuse  to  wan-ant  the  interposi- 
tion." 

Much  more  is  this  the  rule  in  a  Stale,  where,  as  in  our 
State,  the  constitution  expressly  provides  for  the  crea- 
tion of  municipalities  and  the  administration  by  them 
of  local  affairs. 

In  addition  to  this  paragraph,  quoted  from  the  text,  I 
call  attention,  also,  to  note  1,  at  the  fool  of  the  page 
from  which  I  have  read,  commencing  with  the  following 
quotation   from   the  :><>  X.  11.,  State  v.   Noyes: 

••It  seems  to  be  generally  conceded  that 
powers  of  local  legislation  may  be  granted  to 
cities,  towns,  and  other  municipal  corporations. 
And  it  would  require  strong  reasons  to  satisfy 
us  that  it  could  have  been  the  design  of  the 
framers  of  our  constitution  to  take  from  the  I.'  _ 
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islature  a  power  which  lias  been  exercised  iu 
Europe  by  governments  of  all  classes  from  the 
earliest  history,  and  the  exercise  of  which  has 
probably  done  more  to  promote  civilization  than 
all  other  causes  combined;  which  has  been  con- 
stantly exercised  in  every  part  of  our  country 
from  its  earliest  settlement,  and  which  has 
raised  up  among  us  many  of  our  most  valuable 
institutions." 

A  great  many  eases  are  cited  in  support  of  this  note, 
among  them  two  or  three  from  Ohio.  One  of  these  cases 
is,  Bliss  v.  Kraus,  1G  Ohio  State,  page  55;  another  Burck- 
holter  v.  McConnelsville,  '20  Ohio  State,  page  308.  In 
this  last  mentioned  ease  the  city,  under  the  authority  of 
a  statute,  had  passed  an  ordinance  regulating  the  liquor 
traffic  within  the  municipality.  This  ordinance  was 
attacked  as  unconstitutional.  The  defense  was  that  it 
was  authorized  by  the  statute.  The  reply  to  this  was 
that  the  statute  was  unconstitutional  because  it  delegated 
legislative  power.  The  court  upheld  the  ordinance,  re- 
marking in  the  last  sentence  of  the  opinion: 

"And  it  is  for  legislative  discretion  to  deter- 
mine, within  the  limitations  of  the  constitution, 
to  what  extent  city  or  town  councils  shall  be 
invested  with  the  power  of  local  legislation." 

All  I  his  is  stated  in  effect,  although  in  somewhat 
different  language,  by  Judge  Ranney,  in  the  cases  de- 
cided by  him,  already  referred  to,  in  the  1  Ohio  State 
and  in  the  4  Ohio  State.  These  authorities  are  suffi- 
cient to  justify  what  I  said  in  the  colloquy  referred  to, 
that  it  is  elementary  that  municipal  corporations  are  an 
exception   to   the   general   rule  as   to   the   delegation   of 
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Legislative  power;  or  rather,  as  .Indue  Cooley  says,  to 
authorize  municipalities  1<>  deal  with  local  matters  is 
not  regarded  as  a  delegation  of  legislative  power,  but 
rather  as  a  commitment  to  municipalities  <>f  that  which 

docs  not   properly  belong  to  the  State. 

It  is  by  virtue  of  these  authorities,  ami  many  more 
like  them,  that  we  answer  our  adversaries  that  the  ordi- 
nance docs  contain  the  legislation  required  by  the  stat- 
ute with  respect  to  the  manner,  terms  and  conditions  of 
our  occupancy,  and  that  there  was  no  violation  of  the 
constitution  by  the  Legislature  in  requiring  the  Legis- 
lature so  to  state  in  the  ordinance — (hat  it  was  not,  in 
other  words,  a  delegation  of  legislative  power. 

Ordinance  Deals  With  Only  One  Subject. 

Now  1  come,  taking  it  up  in  the  order  in  which  Mr. 
Ballard  presented  it,  to  the  question,  to  which  Your 
Honor  directed  my  attention,  whether  or  not  this  ordi- 
nance deals  with  two  subjects,  in  contravention  of  our 
statute  in  that   respect. 

I  do  not  know  of  any  basis  for  the  claim  that  two 
subjects  are  dealt  with  in  this  ordinance,  contrary  to 
the  statute  in  such  case  made  and  provided,  except  that 
in  this  same  ordinance  provision  is  made  for  the  con- 
struction of  this  viaduct  over  private  property  which 
we  have  acquired  for  the  purposes  of  a  right  of  way 
and  over  streets  which  we  are  required  t<»  cross  to  get 
to  the  Public  Landing,  as  well  as  over  the  Public  Land- 
ing. This,  we  submit,  is  not  dealing  with  two  questions, 
for  it  is  not  the  private  ground  over  which  we  pass  that 
is  to  constitute  one  subject  and  the  public  ground  over 
which  we  are  to  pass  that    constitutes  another  subject. 
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And  here  Mr.  Rogers  interrupts  me  to  suggest  that 
if  it  be  two  subjects  to  provide  in  this  ordinance  for 
passing  over  private  ground  and  also  to  provide  for 
passing  over  public  ground,  it  ought  to  be  held  to  be  a 
third  subject  to  provide  for  crossing  by  this  overhead 
structure  over  the  streets  that  intervene  between  our 
bridge  and  this  public  landing.  I  will  add  to  his  sug- 
gestion that  inasmuch  as  these  streets  are  probably  of 
different  width  and  of  different  grades  and  of  different 
surroundings,  it  should,  if  that  view  is  to  prevail,  be 
held  that  each  street  crossing  is  a  separate  subject  to  be 
dealt  with  by  a  separate  ordinance.  That  would  make 
necessarv  as  many  ordinances  as  there  are  streets,  and 
two  ordinances  in  addition;  one  for  private  ground  and 
one  for  public  ground.  The  mere  suggestion  of  what 
this  objection  leads  to  if  carried  to  its  logical  conse- 
quence is  a  sufficient  answer  to  the  objection  itself. 

We  take  the  view,  if  Your  Honor  please,  that  there 
is  only  one  subject,  and  that  is  the  viaduct  of  the  rail- 
road by  which  it  is  to  reach  from  its  present  line  of 
road  over  whatever  may  intervene  to  the  premises  it 
has  acquired  for  the  maintenance  thereon  of  its  freight 
depots;  that  it  does  not  make  any  difference  whether 
this  goes  over  private  property  or  over  public  streets  or 
over  a  public  landing;  it  is  all  one  subject,  each  part  of 
it  inseparably  linked  with  every  other;  that  it  is  a  sub- 
ject that  could  not  possibly  be  dealt  with  piecemeal. 

It  seems  to  me  this  proposition  is  so  simple  and  the 
argument  in  favor  of  it  so  conclusive,  and  the  absence 
of  any  good  reason  to  the  contrary  so  complete,  that  I 
need  not  dwell  upon  it.  In  fact,  if  Your  Honor  please, 
I  do  not  know  what  I  can  say  that  will  add  to  the 
strength  of  a  mere  simple  statement  of  the  proposition. 
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Mr.  Rogers  now  hands  me  the  statute  which  il  is  con- 
tended is  violated  by  dealing  with  this  structure  in  this 
ordinance  as  an  entirety.  The  language  of  the  section, 
insofar  as  it   is  necessary  to  quote  it.  is: 

"No  by-law  or  ordinance  shall   contain   more 
than   one  subject." 

Can  it  possibly  be  held  that  because  this  structure 
passes  over  more  than  one  street  there  are  two  subjects, 
or  because  it  passes  over  more  than  one  kind  of  ground 
there  are  two  subjects,  or  more  than  one  subject?  If 
so,  it  must  be  held,  as  I  have  already  indicated,  that 
there  are  perhaps  a  dozen  different  subjects,  and  that 
as  many  ordinances  would  be  required  to  meet  the 
statute  if  so  construed.  The  simple  purpose  of  the 
statute  was.  or  is,  to  avoid  misleading  people,  to  avoid 
having  something  in  the  ordinance  that  is  not  indicated 
by  its  title.  It  was  not  intended,  and  can  not  be  fairly 
construed  to  require,  that  a  structure  such  as  this  is 
shall  be  legislated  about  piecemeal.  //  is  flic  structure 
the  ordinance  was  dealing  with,  and  that  is  <in  entirety — 
that  is  one  subject.  It  seems  to  me  I  have  said  enough 
on  that  point,  and  I,  therefore,  pass  to  the  next  objec- 
tion  urged  by  Mr.   Ballard. 

I  notice  that  counsel  on  the  other  side  seem  disposed 
to  smile  and  treat  this  matter  jestingly.  It  is  hard  to 
answer  that  kind  of  an  argument,  but  I  will  say  that  I 
have  seen  people  trying  to  Laugh  things  away  before,  and 
I  have  seen  them  make  a  failure  of  their  effort  to  do 
so.  It  is  the  privilege  of  counsel,  of  course,  to  present 
their  case  in  any  way  they  may  see  tit.  and  in  any  kind 
of  humor  or  spirit  they  may  see  fit  to  manifest. 
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Viaduct  Does  Not  Harm  Anyone. 

That  I  might  have  a  more  intelligent  understanding 
of  the  character  of  this  structure  and  of  the  ground 
and  streets  over  which  it  passes  before  reaching  the 
Public  Landing,  I  went  on  the  premises  this  morning.  I 
noticed  as  I  stood  on  the  bridge,  where  the  structure 
leaves  it,  that  the  first  building  it  crosses  has  on  it  a 
big  sign  indicating  that  it  is  the  property  of  The  Bauni 
Safe  Company.  I  noticed  Iioav  the  building  of  that 
companj^  stands  directly  under  the  viaduct.  When  I 
reported  my  observations  to  my  colleague  I  was  told 
that  the  railroad  company,  before  I  came  into  this  case, 
at  the  inception  of  all  this  trouble,  had  a  very  protracted 
controversy  and  litigation  with  this  Bauni  Safe  Com- 
pany, and  that  Mr.  Bettinger  was  the  attorney  for  it; 
that  the  whole  controversy  was,  however,  adjusted  in 
a  way  that  seems  now  to  be  satisfactory. 

Mr.  Bettinger:    The  Supreme  Court  adjusted  it. 

Mr.  Foraker :  I  say  it  was  adjusted.  I  did  not  know 
that  you  had  to  go  to  the  Supreme  Court  about  it.  I 
did  not  represent  the  railroad  at  that  time.  Do  you 
always  go  to  the   Supreme   Court? 

Mr.   Bettinger:    No,  you  went  to  the  Supreme  Court. 

Mr.  Foraker :  You  made  it  necessary,  I  presume.  How- 
ever that  may  be,  I  was  down  there  looking  at  the  prop- 
erty in  the  interests  of  my  client,  so  that  I  might  better 
understand  and  present  its  claims;  and  in  reporting  my 
observations  I  was  given  the  information  about  you  rep- 
resenting the  Baum  Safe  Company.  I  have  no  doubt 
yon  did  the  best  you  could,  and  I  am  glad  to  know  that 
you  sometimes  gain  your  point,  though  I  hope  you  will 
not  do  so  in  this  instance. 


55 

But   what    I   wanted  to  comment  upon   was  something 
else— the  fact  thai  this  viaduct,  although  it  crosses  imme- 
diately over  this  property  docs  not  do  it  any  harm  ap- 
parently.    The   Baum   Safe   Company  seems  to   have  as 
large   a    building   as   its   necessities    require   and    plenty 
of  room    for  it   under  the   viaduct.     So  far  as   i   could 
observe,   it   lias   sustained   no  injury   or   harm    whatever. 
The    railroad    did    not    want   to   injure   the    Baum    Safe 
Company,    and    does    not    waul    to    injure   anybody,    and 
will  not  he  allowed  to  injure  anybody.     We  are  required 
to  compensate  every  one  over  whose  property  we  go,  and 
that  compensation   shall    he  either  agreed   upon    by   the 
parties  or  fixed   in  the  court  of  condemnation.     And  so, 
too,  with  the  city.     Being  unable  to  agree  a  jury   must 
tix   what    we  must    pay  or  what  we  must  do  in   order  to 
enjoy    the    easement    for    which    we    ask.      We    take    title 
from    each    one   over   whose   property   we   go  according  to 
such    terms   as   can    he   agreed    upon,   and    all    these   titles 
make    up    one    continuous    right    of    way,    whether    they 
come   from    the   city  as  to   the   Public    Landing,   or    from 
the  city  as  to   its  public  streets,  or   from  private  citizens 
us  to  their  private  property,  and  it  is  over  this  right  of 
way    so   acquired,   one   continuous   property    in    the   rail- 
road that   we  are  to  construct   a   viaduct   and  occupy  and 
use  it   in  th<-  way  provided. 

Broadway. 

Now  I  come  to  another  question  that  has  been  raised. 
and  that  is  the  question  with  respect  to  Broadway.  We 
are  told  that  Broadway  extended  is  not  a  pari  of  this 
public    Landing,   bul    thai    it    is   a    public   street,   all    the 

way  to  the  river,  and  that  notwithstanding  it   is  a  street 
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we  have  treated  it  in  this  ordinance  and  in  this  con- 
demnation proceeding  as  though  a  part  of  the  public 
common. 

We  have  treated  it  as  a  part  of  the  public  common, 
but  our  contention  is  that  it  does  not  make  any  differ- 
ence, for  the  purpose  of  this  contention,  whether  we 
treat  it  as  a  part  of  the  Public  Landing  or  treat  it  as  a 
street  of  the  city,  except  only  that  if  it  be  a  street  and 
not  a  part  of  the  Public  Landing  then  the  city  is  not 
entitled  to  any  compensation  and  no  reversioner  of  the 
dedicators  of  the  Public  Landing  is  entitled  to  any 
compensation.  The  procedure  to  cross  it,  the  prelim- 
inary steps,  the  provisions  of  the  ordinance,  the  require- 
ments of  that  ordinance,  the  authority  of  the  statute 
are  precisely  the  same  in  all  essential  particulars,  and 
we  have  done  everything,  Your  Honor  will  find,  to  entitle 
us  to  cross  this  particular  piece  of  ground,  whether  you 
call  it  Broadway  or  call  it  a  part  of  the  Public  Landing. 
The  only  difference  is,  as  I  have  already  stated,  that  if 
Your  Honor  hold  that  we  are  crossing  Broadway  then 
that  much  of  what  we  have  treated  as  the  Public  Land- 
ing must  be  eliminated  when  the  question  of  fixing  a 
value,  is  reached  in  the  condemnation  proceeding.  We 
are  quite  willing  to  have  Your  Honor  hold  that  this  par- 
ticular piece  of  ground  is  a  street  and  not  a  part  of  the 
Public  Landing. 

Inability  to  Agree. 

1  come  now  to  the  claim  that  we  have  not  shown 
that  we  were  unable  to  agree  with  the  city.  On  that 
point  Judge  Warner  held  that  we  were  not  bound  to 
show  anything;  that  it  was  the  duty  of  the  court  to  take 
judicial  notice  of  the  fact,  as  held  in  76  O.  S.  481,  speak- 
ing of  this  identical  property,  that  the  city  has  no  power 
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to  granl  to  anybody  any  easement  or  other  right  in  this 

property  inconsistent  with  the  use  to  which  it  has  been 
dedicated,  and  that  the  Legislature  has  no  power  to  give 
to  the  city  authority  to  make  such  a  grant.  That  being 
the  case,  the  city  is  in  a  class  with  those  mentioned  in 
Section  (illo  and  Section  6415a  of  the  Revised  Statutes 
who  are  unable  to  agree,  and  where  there  is  inability  to 
agree  there  can  not  he  agreement,  but  must  he  con 
demnation.  At  most,  nothing  more  could  be  required  of 
the  railroad  company  than  to  point  out  to  the  court 
below  this  decision  of  the  Supreme  <1<»urt.  The  statute 
now  under  consideration,  Section  3283a,  does  not  give 
the  citv  authority  to  make  such  a  grant,  and  if  the  city 
have  no  authority  to  make  such  a  grant  it  has  no  au- 
thority to  make  a  conveyance  for  such  a  grant,  and 
having  no  authority  to  grant  or  to  convey  a  right,  it 
has  no  power  or  authority  to  make  an  agreement.  The 
only  way  possible  under  the  decision  of  the  Supreme 
Court  of  Ohio  for  this  company  to  get  an  easement  to 
cross  that  property  as  desired  is  by  the  exercise  of  the 
power  of  eminent  domain,  in  condemnation  proceedings, 
and  that  it  is  proposing  to  do;  a  mere  citation  of  that 
case  is  enough  to  show,  within  the  meaning  of  the  con- 
demnation statute,  inability  to  agree  with  the  owner  as 
to  the  value  of  the  property. 

Of  course,  the  railroad  must  proceed  and  act  in  all 
respects  in  good  faith,  hut  that  it  has  done.  On  that 
point,  also.  Judge  Warner  expressly  held  with  the  rail- 
road company.  The  same  contentions  were  made  there 
to  show  bad   faith  that    have  beeu   made  here. 

Mr.    Peyton's   Book   Again. 

They  read  to  Judge  Warner  from  Mr.  Peyton's  hook 
just  as  they  read  from  Mr.  Peyton's  hook  here.     All  these 
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great  offenses  on  the  part  of  Mr.  Smith  that  have  been 
charged  here  were  charged  there,  but  the  court  held  after 
considering  it  all  that  the  railroad  company  had  acted 
in  good  faith,  and  how  otherwise  could  the  court  have 
held  on  that  point  so  far  as  this  book  is  concerned,  in 
view  of  the  fact  already  called  to  the  attention  of  the 
court,  that  the  book  was  not  written  until  1009,  long 
after  the  first  ordinance  was  passed,  long  after  the  via- 
duct was  constructed,  long  after  the  large  amount  of 
money  I  have  named  had  been  expended,  and  long  after 
there  had  been  abundant  opportunity  to  think  of  the 
liver  and  the  interference  with  the  use  of  the  Public 
Landing,  and  no  thought  or  mention  of  anything  of  the 
kind  had  entered  into  the  mind  of  anybody  or  been  made 
by  anybody;  for  Your  Honor  will  remember  that  after 
the  first  ordinance  Avas  passed,  and  after  the  viaduct  was 
constructed  to  the  extent  it  has  been  constructed,  after 
rights  of  way  had  been  secured,  after  property  had  been- 
secured  for  the  depots  west  of  the  public  landing,  and 
after  the  litigation  which  resulted  in  a  decision  by  the 
Supreme  Court  that  the  city  had  no  power  to  make  the 
grant  as  made  by  the  first  ordinance  under  which  the 
load  had  been  acting  in  good  faith— after  all  this  our 
friends  on  the  other  side,  who  are  now  so  zealously 
championing  river  transportation  and  river  improvement, 
came  forward  when  the  legislation  under  which  we  are 
now  acting  was  applied  for,  and  sought  to  help  us  to 
get  that  legislation;  that  they  spoke  of  what  we  were 
proposing  to  do  as  of  great  importance  to  the  shipping 
interests  of  Cincinnati  and  seemed  anxious  to  have  it 
expedited;  but  Your  Honor  will  also  remember  that  their 
effort  to  help  was  subject  to  a  condition  they  attached 
to  their  offer  of  help,  that  the  railroad  company  should 


59 

lirst  agree  "in  writing,  to  be  duly  signed,"  thai   it  would 
absorb  all  switching  charges. 

(Mr.  Bettinger  and  other  counsel  sought  to  Interrupt.) 

The  Court:  Please  do  uol  interrupt.  I  want  to  hear 
the  argument. 

Appeal   to   Federal   Government. 

Mr.  Foraker:  When  thai  \v;is  dune,  when  this  demand 
was  made,  then  the  firsl  real  opposition  commenced.  It 
was  after  the  company  refused  to  granl  this  demand  "to 
agree  in  writing  and  duly  sign  it" — to  absorb  switching 
charges,  thai  our  friends  on  the  other  side,  who  had  been 
friends  until  that  time,  became  hostile  in  fact.  Tt  was 
then  that  for  the  first  time  they  commenced  talking  about 
the  river,  and  interference  with  water  transportation, 
and  about  the  sacredness  of  the  Public  Landing,  and 
about  the  welfare  of  the  public.  They  suddenly  became 
very  active  and  sought  to  make  opposition  otherwise  than 
by  opposing  the  railroad  with  respect  to  the  legislation 
ii  was  seeking  at  Columbus  and  here  in  Cincinnati  from 
the  eit  v  council. 

• 

Apparently  having  a  somewhal  confused  notion  of  the 
relations  of  the  federal  governmenl  to  the  navigable 
rivers  they  applied  to  the  authorities  at  Washington  i<> 
stop  the  railroad  from  crossing  the  Public  Landing  on 
the  theory  that  the  railroad  would  interfere  with  navi- 
gation.  The  then  secretary  of  war  informed  them,  how- 
ever, that  the  power  of  the  federal  governmenl  with 
respeel  to  navigable  rivers  was  limited  t<»  the  waters 
thereof;  that  while  the  federal  governmenl  could  regu- 
late the  heighl  of  bridges  over  navigable  rivers  so  thai 
they  might  not  interfere  with  their  navigation  and  could 
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regulate  the  placing  of  piers  for  bridges  and  other  struc- 
tures in  the  rivers  so  as  not  to  interfere  with  the  chan- 
nels, yet  that  was  practically  the  cud  of  the  powers  of 
the  federal  government;  that  the  Public  Landings  were 
not  under  the  control  of  the  federal  government,  but 
under  the  control  of  the  local  authorities,  and  therefore 
what  the  railroad  company  was  proposing  to  do  was  a 
matter  with  which  the  federal  government  could  not 
(leal,  but  with  which  only  the  State  could  deal. 

Nevertheless,  they  have  not  abandoned  hope  of  aid 
from  the  federal  government.  We  have  seen  that,  in 
what  they  induced  Mr.  Herbert  Knox  Smith  to  write,  in 
his  official  report.  They  have  made  some  other  applica- 
tion, just  what  it  is  I  do  not  know,  to  the  present  secre- 
tary of  war,  but  nothing  yet  lias  been  done  for  them  by 
the  federal  government  that  has  been  of  any  avail,  and 
nothing  can  be  done  by  that  government  because  of  the 
limitations  of  power  to  which    I   have  already   referred. 

More  About  Mr.   Peyton's  Book. 

I  am  informed,  however,  that  Mr.  Peyton's  book  has 
been  used  witli  these  public  officials;  their  attention 
called  to  it  as  an  evidence  that  they  must  interpose  to 
save  this  great  national  highway,  the  Ohio  River,  from 
Mr.  Smith's  purposes  to  destroy  it  for  purposes  of  navi- 
gation in  so  far  as  he  can  do  so  by  cutting  off  an  ap- 
proach to  it  over  this  Public  Landing  by  his  viaduct. 

Your  Honor  will  find  when  you  come  to  look  at  this 
book,  if  you  should  find  it  necessary  to  look  at  it  at  all, 
that  there  is  nothing  very  bad  in  it.  Counsel  takes  excep- 
tion to  what  is  said  in  it  about  water  transportation  gen- 
erally, as  well  as  on  the  Ohio  River  in  particular. 

I  had  never  seen  tin1  book  until  it  was  brought  to 
Your    Honor's    attention    here   yesterday,    but   after    the 
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adjournment  of  court  last  evening  I  took  occasion  to 
look  at  it  more  carefully.  If  Your  Honor  please,  I  can 
safely  say  that  1  did  not  find  in  it  anything  half  as  bad 
as  I  have  heard  said  against  the  improvement  of  the 
Ohio  River  time  and  again  on  the  floor  of  Congress;  not 
anything  half  as  bad  as  I  have  read  in  opposition  to  the 
proposed  improvement  of  the  Ohio  River  in  newspapers, 
and  have  heard  spoken  outside  of  Congress  in  the  general 
debates  and  discussions  of  the  day. 

It  is  no  wonder,  if  Your  Honor  please,  that  men 
should  be  found  who  have  prejudices  against  the  im- 
provement of  our  rivers.  From  the  beginning  of  our 
Government  we  have  been  appropriating  money  on  that 
account,  and  during  all  this  period  until  within  the  last 
three  or  four  years  newspapers  have  been  almost  uni- 
versally ridiculing  and  condemning  such  appropriations. 
It  has  been  usual  to  read  about  such  appropriations 
criticisms  of  the  severest  character — criticisms  that  in- 
dicated that  all  money  so  appropriated  was  wasted. 
There  was  a  time  when  I  shared  this  feeling  to  some 
extent,  but  that  was  before  I  had  occasion  to  investigate 
and  deal  with  the  subject  under  official  responsibility. 
Then  I  found,  at  least  such  is  my  belief,  that  the  moneys 
expended  for  water  improvements  have  been  largely,  not 
entirely,  of  course,  for  money  has  been  wasted  in  con- 
nection with  such  improvements  as  in  connection  with 
every  other  subject  for  which  the  federal  government 
has  made  appropriations,  but  largely  this  money  has  been 
most  beneficially  expended.  I  do  not  believe  better  re- 
sults have  been  obtained  for  the  whole  people  of  this 
country  from  any  money  that  has  been  expended  for  any 
peaceful  purposes  than  are  the  benefits  that  have  fol- 
lowed from  the  improvement  by  this  means  of  our  rivers, 
harbors  and   lakes.     I  have  seen  it  stated  that  before  the 
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channels  of  our  lakes  were  deepened  as  they  have  been, 
forty  years  ago  perhaps,  it  cost  as  much  as  26  cents  a 
bushel  to  transport  wheat  from  Chicago  to  Buffalo,  and 
that  now,  in  consequence  of  these  improvements  and 
the  hotter  facilities  that  have  followed,  wheat  can  be 
carried  from  Chicago  to  Buffalo  by  way  of  the  lakes 
for  a  cost  not  exceeding  one  cent  a  bushel;  perhaps  less. 
This  experience  with  respect  to  the  transportation  of 
wheat  on  the  lakes  is  not  exceptional.  It  is  general, 
and  this  cheap  transportation  by  water  has  been  one  of 
the  most  efficient  means  of  controlling  freight  rates  for 
transportation  by  rail.  It  is  because,  of  such  striking- 
benefits  and  their  universality  that  finally  water  trans- 
portation  lias  come  to  be  appreciated  and  now.  instead 
of  reading  criticisms  of  river  and  harbor  improvements, 
almost  every  newspaper  speaks  of  them  in  language  that 
shows  appreciation  for  the  wise  purposes  they  are  in- 
tended to  subserve. 

But  now,  coming  back  again  to  this  book.  What  is  it? 
It  is  really  only  an  advertisement.  There  is  not  much 
reference  in  it  comparatively  to  the  Ohio  River  improve- 
ment, and  as  to  what  little  there  is,  there  is  no  testimony 
in  this  record  to  show  that  Mr.  Smith  ever  saw  it,  no 
testimony  to  show  that  he  ever  read  it,  no  testimony  to 
show  that  he  knew,  prior  to  its  publication  at  least,  any- 
thing about  its  contents  except  in  a  general  way.  or  that 
he  had  any  responsibility  for  anything  that  is  in  it, 
except  only  perhaps  to  give  a  general  outline  of  what 
the  nature  of  the  discussion  in  the  book  should  be.  But 
assuming  that  he  knew  all  about  it,  just  as  much  as 
though  he  had  personally  written  it.  Your  Honor  will 
find  nothing  in  it  that  has  not  been  said  thousands  of 
times  in  Congress  and  out  of  Congress,  and  in  almost 
every  newspaper  in  the  land. 
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Motives. 

One  word  more  while  we  are  on  this  subject.  I  said 
something  yesterday  in  answer  to  counsel  on  the  other 
side  about  motives.  I  think  I  said  that  if  motives  are 
to  be  taken  into  consideration,  as  counsel  insisted  they 
should  he,  we  should  he  permitted  without  criticism,  al- 
though it  may  be  unpleasant  to  do  so,  to  speak  of  the 
motives  of  the  gentlemen  on  the  other  side  of  the  table 
and  of  the  motives  of  those  whom  they  represent. 

For  this  reason  I  ask  is  the  claim  made  in  good  faith, 
that  the  Public  Landing  will  be  interfered  with  seriously 
by  the  erection  of  this  viaduct?  Yesterday  Mr.  Bettinger, 
foreseeing  that  we  would  he  able  to  show,  merely  by  the 
production  of  the  photograph  Your  Honor  has  had  before 
von,  that  all  kinds  of  vehicular  travel  of  an  ordinary 
character  would  he  easily  accommodated  by  the  vertical 
and  horizontal  clearances  provided  for  in  our  plans,  told 
us,  in  energetic  language,  of  the  great  improvements  that 
are  coming  into  use  and  that  will  come  into  use  in  the 
near  future,  for  the  loading  and  unloading  of  freight  on 
public  landings,  such  as  this.  Among  other  things,  he 
exhibited  a  photograph  showing  one  of  these  modern 
devices,  about  which  he  was  telling,  and  Your  IT n nor 
might  infer,  from  what  he  said,  that  it  would  he  impos- 
sible to  have  such  a  device  on  this  Public  Landing,  if 
this  viaduct  should  be  constructed  according  to  the  plans 
that  have  been  approved.  I  have  here  that  photograph 
and  ask  Your  Honor  to  look  at  it.  It  says,  in  the  printed 
matter  accompanying  it,  that  the  photograph  is  a  picture 
of  the  wharf  at  Montgomery,  Alabama,  ami  it  shows  one 
of  these  new  and  modern  facilities  for  the  handling  of 
freight.  And,  now,  what  is  it  that  the  picture  discloses? 
Your  Honor  will  see.  at  a  glance,  that  there  is  nothing 
new  about  it.  for  it  is  only  an  inclined  plane,  such  as  we 
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have  had  in  Cincinnati  for  many  years,  over  which  by 
steam,  or  other  motive  power  cars  can  be  run  up  and 
down,  l»a<k  and  forth,  to  and  from  the  boats  with  freight, 
to  be  either  loaded  or  unloaded.  And  you  will  see,  by  a 
glance  at  this  picture,  that  it  can  be  easily  accommodated, 
and  more  than  accommodated,  by  the  clearances  shown 
in  the  plans  of  our  viaduct.  These  vertical  clearances 
are  fifteen  feet  in  height.  Longitudinally,  two  of  them 
are  fifty  feet,  approximately;  each  may  lack  a  few 
inches — three  or  four — and  the  other  clearances  are  23 
feet  and  9  inches  each.  I  was  on  the  wharf  this  morning. 
The  river  is  now  at  a  pretty  high  stage — I  do  not  know 
just  what — perhaps  thirty  feet.  With  even  that  stage 
of  water,  the  space  between  the  water  and  where  this 
viaduct  will  stand  is  without  any  steep  grade.  It 
couldn't,  by  any  possibility,  be  any  trouble  to  drive 
wagons  over  it,  in  any  direction,  to  reach  any  of  these 
clearances,  and  no  trouble  for  wagons  to  drive  through 
any  of  them,  with  the  highest  loads  that  are  hauled. 

And  now,  if  we  should  have  introduced  here  this 
modern  improvement — this  new  device,  that  would  bring 
us  abreast  with  Montgomery,  Alabama,  it,  too,  could  be 
accommodated  with  equal  facility.  Surely  there  is  not 
enough  in  this  suggestion  about  modern  devices  to  exempt 
counsel,  and  those  whom  they  represent,  from  criticism 
for  criticizing  motives,  in  view  of  the  fact  that  they  were 
years  in  finding  out  that  the  river,  or  its  approaches, 
were  to  be  in  any  manner  interfered  with. 

But,  speaking  further  of  motives,  let  me  now  direct 
attention  to  another  matter.  Judge  TTosea,  will  you 
kindly  tell  me  where  the  property  is  located  that  you 
represent? 

Judge  Hosea :  Southwest  corner  of  Front  and  Main, 
extending  in  an  L  to  Water  street;  southwest  corner  of 
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Front  and  Main,  extending  on  the  west  side  of  the  Public 
Landing-. 

.Mr.  Foraker:     The  southwest  corner? 

Judge  Hosea :    Yes. 

Mr.   Foraker;  I  find  the  property  on  the  map.     It  is 

marked  "Robert  Rosea."  That,  I  believe,  was  your 
father's  name. 

Judge   Ilosea  :  Yes. 

Mr.  Foraker:  Judge  Ilosea  thinks  that  it  would  be 
better   for   the   city,    if   instead    of   crossing   the   Public 

Landing,  we  would  adopt  some  one  of  these  oilier  routes — 
some  one  of  the  three  which  the  other  side  have  kindly 
mapped  out  for  us;  all  of  which  routes,  according  to  these 
plats,  go  through  his  property. 

Judge  Hosea :  I  knew  nothing  about  it  until  this  case 
came  up. 

Mr.  Foraker:  That  may  be,  but  Judge  Ilosea  knows 
if  we  go  through  his  property  we  will  have  to  pay  for  it. 

Judge  Ilosea:  You  don't  know  statements  of  fad. 
That  is  not  a  fact  in  this  ease. 

Mr.  Foraker:  Of  course,  Judge  Ilosea  has  a  right  to 
be  interested  in  his  own  property,  or  in  any  property 
he  is  employed  to  represent;  and  there  is  no  member  of 
our  bar  for  whom  1  have  a  higher  esteem  than  I  have  for 
Judge  Ilosea,  but  no  feeling  of  esteem  or  regard  will  be 
allowed  to  deter  me  from  discharging  my  plain  duty,  as 
I  may  understand  it,  to  my  client. 

I  have  detailed,  at  great  Length,  the  lads  out  of  which 
this  litigation  has  grown.  I  have  called  attention  to  the 
fact  that  it  was  not  until  after  The  Louisville  &  Nashville 
Railroad  refused  to  agree  to  absorb  switching  charges,  as 
a  condition  precedent,  for  the  help  of  these  gentlemen, 
that  they  found  out  that  there  was  any  danger  of  injury 
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hv  this  proposed   viaduct  to  the  Public   Landing,  or  the 
Ohio  River,  either  improved  or  unimproved. 

They  found  thai  out  only  after  we  had  reached  a  point 
in    the    construction    of    this    viaduct    and    in    litigation, 
where,  failing  to  go  on,  all   we  had   done  would   be  lost, 
and    where,    therefore,    it    was    reasonabe   to   suppose    we 
might  be  coerced,  to  make  an  agreement,  by  such  circum- 
stances,  that  we   would   not   make   under   other   circum- 
stances.    II   was  then  these  gentlemen  became  the  special 
champions    of    the    Ohio    River    improvement    and    com- 
menced,   fur    the    first    time,    to    show    hostility    to    this 
-.ill  cad  and  its  proposition  to  give  better  freight  depot 
facilities   on    this   side   of   the   river.      It    was   then,   as  a 
result   of  this   hostile  attitude,   that    these   gentlemen    for 
the  first  time,  assumed  to  know  more  than  the  officers  of 
this  railroad  knew,  as  to  what  kind  of  a  route  should  he 
laid  out  and  adopted  to  reach  these  freight  depot  grounds 
west    of    the    Public    Landing.      It    was   then    that    they 
generously  provided   us  with  three  separate  and  distinct 
routes,  which  have  been  carefully  platted  and  indicated 
on   these  blue  prints  that   have  been   exhibited  to   Your 
Honor.     It  was  then  that  they,  for  the  first  time,  under- 
took to  defeat  our  right  To  take  what  we  deemed   neces- 
sary,   within    the    meaning   of   the   statute,   by   giving  us 
something  else   that   we  didn't  want;   and   all   this  they 
tidl   us   they  have  done  and   are  doing  in  the  name  and 
on   behalf  of  the   river,   and   for  the  preservation   of  the 
Public   Landing.      Von    would   imagine,   from   what   they 
tell  us  that  they  had   no  personal   interest  to  subserve; 
that  they  had  no  special  interest  in  view;  that  all  they 
are    doing    is    for   the    public    welfare,    which    they    have 
kindly  taken  iuto  custody.     Now,  let  us  see  about  that. 
I  direct  Your  Honor's  attention  to  these  plats. 
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The  Other  Routes. 

They  have  one  for  each  of  the  three  routes  they  have 
marked  out  for  us.  Your  Honor  will  observe  that  all 
three  of  them  deflect  from  our  viaduct,  as  constructed — 
two  of  them  at  this  first  curve,  after  coming  over  the 
bridge,  and  the  other  out  only  a  short  distance  beyond 
that  point,  and  thai  all  carry  us  over  Front  Street,  on 
which  the  Pennsylvania  Railrc&ad  already  has  a  track, 
thence  by  curves  and  devious  ways,  through  private  and 
improved  property,  over  the  intervening  streets,  until 
finally  we  are  brought  back  across  Front  Street  and  the 
Pennsylvania  track  to  our  property,  where  our  freight 
depots  are  to  be  located,  passing  as  we  come  back  toward 
the  river,  beyond  the  western  end  of  the  Public  Landing. 

I  call  Your  Honor's  attention  to  what  the  engineer  of 
the  railroad  company,  Mr.  Courtenay,  has  said  in  his 
testimony  about  grades,  and  about  the  curves,  and  about 
the  superiority  of  the  line  adopted  by  the  railroad,  for 
the  construction  of  the  viaduct,  as  compared  with  these 
other  routes.  It  is  enough  to  say  he  regards  it  as  far 
more  desirable  than  either  of  these  other  grades. 

Cost  of  Adopting  Another   Route. 

But  if  Your  Honor  please,  there  are  some  other  con- 
siderations to  be  taken  into  account. 

To  adopt  either  one  of  these  other  routes  the  railroad 
company  would  have  to  sacrifice  nearly  all  of  the  viaduct 
that  is  already  constructed,  and  with  the  viaduct  SO 
sacrificed  it  would  have  to  surrender  the  rights  of  way 
it  has  acquired  at  great  expense,  over  which  the  viaduct, 
so  sacrificed,  now  extends.     That  involves  the  sacrifice  of 
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property  that  has  cost  the  railroad  company  several 
hundreds  of  thousands  of  dollars;  but  that,  of  course,  is 
a  small  matter  to  gentlemen  who  have  the  public  welfare 
in  charge.  It  might  mean  something  if  they  had  to  pay 
it,  but  it  does  not  mean  anything  to  a  bureau  of  railroad 
supervisors,  who  have  taken  in  charge  not  only  this 
railroad,  but  practically  all  the  other  railroads  in  the 
whole  country,  particuarly  those  that  least  need  super- 
vision. 

But  that  is  not  all.  The  railroad  would  not  only  have 
to  sacrifice,  as  indicated,  but  it  would  have  to  spend,  as 
I  am  told  it  has  been  estimated,  at  least  a  million  dollars 
more  than  it  would  cost  to  finish  the  route  it  selected. 
This  would  be  the  estimated  increased  cost  to  acquire  the 
rights  of  way  and  construct  its  viaduct  over  either  one  of 
the  routes  these  gentlemen  have  kindly  selected.  While 
that  may  not  stand  in  the  way  of  gentlemen  who  are 
looking  after  the  public  welfare,  it  is  quite  an  objection 
to  even  so  strong  a  railroad  as  The  Louisville  &  Nash- 
ville. A  million  dollars  is  a  good  deal  of  money,  even  for 
a  railroad ;  especially  in  these  times,  when  over-manage- 
ment, at  the  instance  of  gentlemen  serving  the  public 
welfare,  has  brought  the  railroads  into  such  financial 
state  that  they  have  no  such  amounts  of  money  to  throw 
away,  or  needlessly  expend.  But,  Your  Honor  will  see, 
that  we  are  not  only  carried  by  all  these  three  routes 
northwardly,  over  the  Pennsylvania  tracks,  but  we  are 
required  to  come  back  after  we  pass  beyond  the  end  of 
the  Public  Landing,  over  these  same  tracks,  so  that  we 
are  to  have  two  railroad  crossings — I  mean  crossings  of 
one  railroad  by  another,  within  our  city,  which  certainly 
is  not  desirable,  either  to  the  railroad  or  to  this  com- 
munity. 
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Now  I  call  Your  Honor's  attention  to  these  routes  in 
detail.     On  this  print  is  one  of  them. 

The  Court:    That  is  "A." 

Mr.  Foraker:  I  believe  it  is;  at  any  rate,  it  is  one  of 
fheni.  Now,  if  Your  Honor  please,  just  cast  your  eye 
over  that.  I  call  your  attention,  also,  to  the  others,  It  and 
C,  I  suppose  they  are.  I  take  them  in  the  order  in  which 
these  prints  are  exhibited  here.  Your  Honor  will  see 
that  one  of  them  occupies  a  street  longitudinally  for  a 
distance  of  700  or  800  feet.  Mr.  Rogers  tells  me  it  is 
nearer  1,300  feet.  Well,  that  is  worse  than  I  supposed. 
At  any  rate,  by  this  longitudinal  occupation  of  this  street, 
and  by  the  numerous  street  crossings,  they  manage  by 
these  routes  to  occupy  as  much  of  the  public  property 
as  we  propose  to  occupy  by  directly  crossing  the  Public 
Landing.  I  shall  not  stop  to  comment  further  on  the 
character  of  these  routes,  but  refer  Your  Honor  to  the 
testimony  of  the  engineers,  as  to  the  grades  and  their 
curves,  and  to  these  plats,  to  show  how  they  all  run 
through  private  property,  all  of  which  is  improved,  and 
all  of  which   woud  have  to  be  condemned. 

All  Suggested   Routes   Cross   Entrance  to 
Broadway  Bridge. 

There  is  one  other  thing  to  which  I  call  Your 
Honor's  attention,  and  that  is  the  fact  that  all  these 
routes,  as  Y'our  Honor  will  find,  pass  in  front  of  the 
mouth  of  the  Broadway  bridge,  out  of  which,  and  into 
which,  thousands  of  people  pass  daily.  And  then  I  must 
be  excused  for  calling  Your  Honor's  attention,  also,  to 
the  fact  that  all  these  routes  lead  through  Mr.  Uosea's 
property.     However  much  they  may  differ  and  how  far 
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apart  they  may  be  at  other  points,  they  all  unite  in 
passing  diagonally  through  the  property  Mr.  Hosea  repre- 
sents, so  that  if  we  are  to  be  driven  away  from  the  route 
we  have  selected,  and  are  compelled  to  adopt  either  one 
of  these  routes,  our  friends  will  have  something  more 
to  do  in  the  condemnation  court  than  to  question  the 
authority  under  which  we  are  trying  to  proceed.  In 
that  event,  I  imagine,  there  would  not  be  much  ques- 
tion about  our  authority  to  proceed,  but  only  a  question 
as  to  how  much  we  would  have  to  pay  in  order  to  proceed. 
I  call  attention  to  all  this,  if  Your  Honor  please,  as 
reflecting  on  the  motives  of  men,  about  which  we  heard 
so  much  said  yesterday,  in  the  references  our  friends 
made  to  Mr.  Smith.  I  have  said  enough  in  answer  to 
this  attack  on  Mr.  Smith,  but  I  haven't  said  all  I  should 
about  what  Mr.  Smith  has  said  in  this  case.  This  address 
of  his,  as  .Mr.  Bettinger  calls  it,  is  not  in  evidence, 
although  exhibited  by  both  sides  and  used  by  both  sides 
in  this  argument  before  Your  Honor.  I  want  Your  Honor 
to  read  the  whole  of  it.  You  will  find  a  number  of  very 
interesting  facts  in  it. 
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Record  of  High  Water. 

Among  the  other  things  he  mentions  is  the  effect  of 
the  different  stages  of  the  high  water  in  the  river.  You 
will  find  in  this  address  that  only  about  thirty-three 
times,  in  the  thirty  years  prior  to  this  address,  had  the 
liver  been  so  high  as  fifty-five  feet  above  low  water  mark; 
and  that  it  must  be  that  high  in  order  to  come  up  to  the 
point  where  this  viaduct  is  to  stand.  Now  we  learn 
another  tiling,  and  that  is  that  when  the  river  reaches 
the  stage  of  fifty-four  feet  above  low  water  mark,  no 
boats  can  pass  up  or  down  the  river,  on  account  of  the 


bridges.  Therefore,  when  high  water  reaches  the  point 
where  this  viaduct  would  otherwise  be  an  interference 
with  the  access  to  the  river,  there  is  no  navigation  because 
i  In-  bridges  prohibit  it. 

Occupation  of  Landing  By  Other  Roads. 

Now,  <»ne  »»r  two  other  things  and  I  shall  conclude. 
One  of  them  is  what  Judge  Hosea  told  us,  to  the  effect 
that  the  occupation  of  this  landing  by  this  railroad,  in 
the  way  proposed,  will  doubtless  be  followed  by  similar 
occupations  on  the  part  of  other  railroads  that  are  hostile 
lo  river  navigation.  I  do  not  think  it  necessary  to  argue 
here,  after  all  I  have  said,  about  an  anticipatory  trouble 
of  that  nature.  If  Your  Honor  please,  I  do  not  know 
of  any  other  railroad  that  would  have  any  occasion  to 
build  a  track  anywhere  in  that  section.  What  road  could 
have  such  need?  The  Pennsylvania  is  already  supplied 
with  its  terminal  facilities  in  that  respect.  There  is  no 
other  road  to  make  application  for  any  such  right,  and 
if  there  should  be,  as  Mr.  Rogers  suggests,  it  could  not 
be  granted  except  with  the  approval  of  the  city  council, 
so  far  as  this  statute,  under  which  we  are  proceeding, 
is  concerned;  and  I  have  no  doubt  the  council  or  the 
courts  would  be  able  to  detect  bad  faith  or  improper 
purpose,  if  there  should  be  any  basis  for  such  a  charge, 
and  that  would  be  fatal  to  such  a  purpose. 

Now,  finally,  1  think  1  have  answered,  as  well  as  I  am 
able  to,  all  the  objections  counsel  have  urged.  No  one  is 
more  conscious  than  I  am  that  I  have  not  answered  them 
so  completely  as  they  should  he  answered.  Not  so  com- 
pletely as  the  facts  and  the  law  warrant  me  in  answer- 
ing, but  I  trust  I  have  answered  them  sufficiently  and 
plainly    enough    to    enable    Your    Honor    to    understand 
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what  has  been  passing  through  my  own  mind.  If  so, 
there  can  not  be  any  doubt  as  to  what  Your  Honor's 
holding  will  be. 
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Magruder  Case. 

If  I  stop  to  add  another  word,  it  is  to  direct  Your 
Honor's  attention  again  and  particularly  to  the  case  of 
Bridge  Company  v.  May  ruder,  and  others,  reported  in  the 
63  Ohio  State,  at  page  455.  I  direct  attention  particu- 
larly to  this  ease,  because  the  statute  there  under  con- 
sideration  was  precisely  like  our  statute,  Section  3283a. 
That  statute  authorized  the  Board  of  Directors  of  a 
bridge  company  to  determine  that  it  was  necessary  to 
use  particular  ground  for  a  bridge  site;  and  that  was 
held  by  our  Supreme  Court  to  be  conclusive  upon  the 
courts  and  everybody  else;  the  bridge  company,  of  course, 
acting  in  good  faith,  on  the  question  of  necessity.  And 
here  the  statute,  under  which  we  are  proceeding,  says, 
"If  necessary,  in  the  opinion  of  the  board  of  directors  of 
the  railroad  company." 

In  other  words,  here,  as  there,  the  question  of  neces- 
sity is  entrusted  by  the  law  to  the  board  of  directors  of 
the  railroad  company. 

Whether  it  be  wise  or  not  to  entrust  so  important  a 
question  to  the  board  of  directors  of  a  railroad  corpo- 
ration, can  not  be  inquired  into  by  the  court.  The  Legis- 
lature considered  that,  and  did  that;  and  that  is  the 
end  of  it.  But  Your  Honor,  the  boards  of  directors  of 
these  great  railroads,  such  as  the  Louisville  &  Nashville, 
are  supposed  to  be  composed  of  men  of  the  highest  char- 
acter, who  will  exercise  their  highest  and  best  judgment 
conscientiously,   with   respect   to   such   a   matter;   and  if 
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they  do  not,  they  can  be  defeated  in  any  wrong  purpose 
they  may  have  by  the  courts,  in  which  their  actions  can 
l><>  supervised,  so  far  as  the  question  of  good  faith  is 
concerned. 

I  thank  Your  Honor  for  the  patience  with  which  yon 
have  listened,  and  so  far  as  the  plaintiff  in  error  is  con- 
cerned, submit  the  ease. 
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ADDRESS 

OF 


Hon.  J.  B.  Foraker 

TO 

The  Business  Men's  Club 
Of  Cincinnati,  Ohio,  February  28,  1912 


WHAT  IS  THE  MATTER  WITH 
BUSINESS  % 

Gentlemen  : 

I  experience  some  embarrassment  in  undertaking 
to  answer  this  question. 

This  embarrassment  is  due  to  the  fact  that  I  fear 
a  part  of  that  which  I  shall  say  may  be  construed 
to  be  mere  criticism  of  those  who  are,  or  have  been, 
in  charge  of  our  public  affairs. 

To  guard  against  that  as  much  as  I  can,  let  me  say 
at  the  outset  that  I  have  no  desire  to  criticise  anv- 
one;  certainly  not  unjustly  or  merely  for  the  sake 
of  criticism;  especially  no  desire  to  unjustly  criticise 
any  public  official,  for  I  have  no  doubt  they  are  doing 
in  all  the  matters  I  shall  touch  upon  what  they,  act- 
ing in  their  official  capacities,  deem  it  their  duty  to 
do.  If,  therefore,  anything  I  may  say  shall  have  that 
appearance,  it  will  be  only  because  I  have  tried  to 
express  the  truth  as  I  understand  it. 
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I  have  had  enough  experience  in  public  life  to 
know  that  it  is  easy  for  those  who  have  no  respon- 
sibility to  criticise  almost  any  official  action  that 
may  be  taken.  Many  times  it  will  seem  impossible 
to  please  everybody,  and  sometimes  apparently  im- 
possible to  please  anybody. 

I  speak,  therefore, 

"With  malice  toward  none,  with  charity 
for  all." 

Speaking  in  this  spirit,  the  question  you  ask  me 
to  answer  assumes  that,  generally  speaking,  busi- 
ness conditions  are  unsatisfactory.  The  mere  fact 
that  you  ask  the  question  shows  that  something  is 
wrong. 

If  we  had  suffered  a  drouth,  or  a  pestilence,  or 
were  engaged  in  war,  or  were  threatened  with  war, 
the  trouble  might  be  ascribed  to  some  natural  cause 
all  could  understand  and  appreciate;  but  nothing 
of  that  kind  has  happened.  On  the  contrary  Provi- 
dence has  been  kind  to  us. 

We  are  not  only  in  a  time  of  profound  peace,  but 
our  acres  were  never  more  broad  or  more  fertile; 
our  mines  were  never  more  productive;  our  crops 
were  never  more  abundant;  our  mills  and  factories 
were  never  better  equipped;  our  labor  was  never 
more  efficient  or  more  anxious  for  employment; 
capital  was  never  more  plentiful  and  our  money 
was  never  more  sound;  our  foreign  trade  was  never 
so  large  and  the  balances  of  trade  in  our  favor 
continue  to  be  the  amazement  of  the  world ! 

Our  merchants  and  manufacturers  were  never 
more  anxious  to  do  business;  and  business  men 
were  never  on  better  terms  with  each  other. 
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Moral  standards  with  respect  to  business  were 
never  so  high  and  never  did  our  people,  one  and 
all,  strive  harder  than  they  are  striving  now  to 
comply  with  their  requirements. 

Business  men  never  before  more  keenly  appre- 
ciated that  they  are  naturally,  and  more  than  any- 
body else,  interested  in  the  observance  of  law  and 
preservation  of  order. 

They  never  more  fully  recognized  that  all  they 
have  and  hope  to  have  is  dependent  on  that  pro- 
tection that  it  is  the  office  and  purpose  of  law  and 
government  to  afford. 

Under  such  conditions  we  should  have  the  most 
unqualified  and  all-pervading  prosperity— and 
some  lines  of  business  are  prosperous;  but  not- 
withstanding all  these  favorable  conditions  and 
this  partial  prosperity,  we  have  unrest,  disquiet, 
and  distrust  of  the  future,  general  lack  of  con- 
fidence, and  a  real  apprehension  of  danger,  that 
destroys  initiative  and  cripples  and  disables,  where 
all  should  be  confidence,  activity  and  development. 
And  this  feeling  is  shared  by  those  who  are  pros- 
perous, as  well  as  those  who  are  not. 

These  existing  conditions  show  clearlv  that  these 
results  are  not  due  to  natural,  but  to  artificial 
causes. 

What  are  they  .;  I  shall  try  to  name  some  of 
them. 

Nineteen  hundred  and  five  was  the  high-water- 
mark year  of  all  our  history  for  American  pros- 
perity. 

All  our  industries  were  flourishing.  All  labor 
everywhere  was  employed.  No  man  able  to  work 
was  compelled  to  be  idle  for  the  lack  of  it;   and 
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yet,  there  were  some  people  not  satisfied.  The  situ- 
ation was  good,  but  they  would  make  it  better. 

In  the  very  midst  of  an  unprecedented  and  all- 
abounding  prosperity  a  crusade  was  inaugurated, 
first  against  the  railroads,  but  it  rapidly  broadened, 
until  it  included  practically  all  kinds  of  so-called 
"big  business." 

Cotemporaneously  it  attacked  the  tariff.  That 
was  too  high  and  must  be  revised  downward. 
Along  these  lines  hostilities  have  continued  until 
the  present  time,  when  we  find  ourselves  called 
upon  not  only  to  defend  our  prosperity,  but  also 
to  defend  the  very  form  itself  of  our  Government. 

Recalling  how  fierce  and  uncompromising  and 
long-continued  these  assaults  have  been  it  is  no 
wonder  that  business  conditions  are  unsatisfactory; 
the  wonder  is  rather  that  the  situation  is  not  worse 
than  it  is. 


THE  RAILROADS. 

1  shall  not  stop  to  review  in  any  detailed  way 
the  attacks  on  the  railroads. 

It  is  enough  to  repeat  the  statement  made  by 
President  Taft,  in  one  of  his  recent  speeches,  that 
at  last  <;the  railroads  have  been  subdued." 

Just  what  the  President  had  in  mind  when  he 
made  this  statement,  I  do  not  know,  but  to  any 
thoughtful  man,  familiar  with  what  has  occurred, 
the  remark  recalls  that  when  this  crusade  com- 
menced wre  had  in  this  country  the  best  railroad 
service  for  the  least  cost  that  could  be  found  any- 
where in  the  world.  Our  railroads  had  the  highest 
predit  properties  of  that  kind  ever  enjoyed.     Rail- 
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road  development  and  railroad  improvements  were 
everywhere  in  progress  and  we  were  in  a  fair  way 
to  have  a  svstem  of  carriers  that  would  satisfv  the 
most  sanguine  expectations. 

Prompted  by  a  fierce  competition  they  had  prac- 
ticed, many  abuses,  most  of  them  with  the  help  and 
in  co-operation  with  the  shippers,  who  got  the 
benefit  of  them,  but  legislation,  both  State  and 
National,  had  been  and  was  being  enacted  to  cure 
these  evils,  and  thev  were  alreadv  in  a  fair  wav  to 
be  overcome. 

There  was  still  cause  for  additional  regulations 
and  restrictions,  but  there  was  no  occasion  for  deal- 
ing with  them  as  though  enemies  of  Society.  Yet, 
in  a  large  measure,  that  was  exactly  what  was  done. 
In  addition  to  numerous  proper  regulations  it  was 
deemed  wise  to  deprive  them  of  the  rate-making 
power,  and  in  that  way  of  the  control  of  their 
revenues. 

I  did  not  think  this  wise  then  and  I  do  not 
think  it  wise  now,  but  it  was  done,  and  while  much 
good  may  have  been  worked  out  in  consequence, 
yet  the  result  has  been  in  other  respects  what 
would  happen  to  any  great  business  house  similarly 
dealt  with. 

Their  financial  credit  was  crippled  and  impaired; 
their  growth  was  materially  retarded — in  large 
measure  entirely  suspended.  New  construction  fell 
off  on  an  average  of  something  like  3000  miles  per 
annum;  so  that  it  is  conservative  to  say  that  we 
have  10,000  miles  less  trackage  in  operation  to-day 
than  we  would  have  had  except  only  for  this  control 
the  Government  thus  assumed  of  their  revenues 
and  their  operation.     Many  of  the  most  important 
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improvements  then  under  contemplation  have  been 
abandoned.  Maintenance  has  suffered,  and  acci- 
dents, directly  traceable  to  the  result,  have  multi- 
plied. To  make  a  long  story  short,  we  have,  indeed 
come  to  the  place  where  it  may  be  truthfully  said 
that  the  railroads  have  been  "subdued." 

On  the  other  hand  the  roads  have  had  some  val- 
uable compensations.  They  are  absolutely  pro- 
tected from  having  to  give  passes,  rebates  and 
favors  of  every  kind.  This  is  worth  millions 
annually. 

Except  as  to  purely  interstate  business  they  are 
subject  only  to  the  Federal  authority  and  all  their 
rates  have  the  sanction  of  law ;  in  fact,  they  are  law, 
and  law  not  to  be  trifled  with. 

The  shipper  is  not  allowed  to  even  ask  them 
to  reduce  a  rate.  This  is  of  indefinite  but  almost 
incalculable  value.     But  that  is  not  all. 

In  consequence  we  have  the  singular  fact  that 
while  the  Government  is  making  strenuous  efforts 
to  force  private  business  into  competition,  that 
same  Government  steps  in  and  generously  protects 
this  quasi-public  business  of  the  carriers  from  all 
competition. 

This  is  not  the  only  singular  result  of  this  legis- 
lation. While  punishing  the  railroads  in  the  ways 
mentioned,  it  also  punishes  the  business  of  the 
country   in   some   serious   respects. 

Under  this  law  when  a  rate  has  been  fixed  it 
must  be  made  public  to  all  the  country,  and  all 
the  world,  and  that  rate  so  fixed  and  published  can 
not  be  changed,  either  to  raise  it  or  to  lower  it. 
except  with  the  approval  of  the  Interstate  Com- 
merce Commission  after  thirty  days'  notice. 
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This  provision  not  only  takes  away  from  the  car- 
riers all  power  to  get  business  from  each  other  by 
lowering  rates  under  the  stress  of  competition,  but 
it  also  puts  it  beyond  the  power  of  the  carriers  to 
get  business  in  that  way  from  foreign  countries, 
either  for  themselves  or  for  the  business  men  of 
America. 

A  buyer  in  Japan  or  China  or  Mexico  or  South 
America  desiring  to  give  an  important  order  for 
machinery  or  any  other  bulky  commodity  finds 
Berlin  and  other  foreign  cities  underbidding  Cin- 
cinnati and  other  American  cities,  because  among 
other  reasons,  they  know  our  freight  rates,  and  that 
we  can  not  change  them,  and  that  to  underbid  us 
and  take  from  us  the  business  in  hand,  thev  have 
only  to  secure  a  modification  of  their  rates,  which 
as  a  general  rule  is  never  refused,  but  always 
granted  upon  the  click  of  the  telegraph. 

The  truth  of  what  I  say  is  within  the  experience 
of  more  than  one  business  concern  in  Cincinnati. 
It  is  within  the  experience  of  hundreds  of  im- 
portant business  concerns  throughout  the  country. 

It  is  no  exaggeration  to  say  that  in  this  way 
foreign  business  to  the  value  of  many  millions  of 
dollars  has  been  diverted  from  the  United  States. 

We  might  contemplate  results  with  more  com- 
placency if  there  were  any  adequate  compensation 
— but  there  is  not— surelv  not  in  lower  rates,  for 
with  few  exceptions  they  are  higher  to-day  than 
they  were  then,  wThile  rebates  and  discriminations, 
the  real  evils,  of  which  there  was  just  complaint, 
have  been  broken  up  and  prevented,  in  so  far  as  it 
has  been  possible  to  correct  that  kind  of  abuse 
under  statutes  and  by  the  exercise  of  authority 
entirely  independent  of  the  rate-making  power. 
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The  Interstate  Commerce  Commissioners  are  a 
body  of  able,  faithful,  hard-working  men,  and 
always  have  been.  They  have  done  the  country  a 
great  service  by  the  patient  and  efficient  manner 
in  which  they  have  discharged  their  numerous 
delicate  and  difficult  duties.  They  would  make  a 
success  of  rate-making  if  any  such  body  so  consti- 
tuted could,  but  they  have  found  this  particular 
duty  so  complex  and  difficult  that  more  and  more 
they  seem  to  be  driven  toward  a  mileage  basis  in 
determining  charges  for  transportation.  No  one  can 
foretell— perhaps  not  the  Commission  itself — where 
this  tendency  will  stop  but  all  thoughtful  students 
of  current  events  are  considering  what  would  be 
the  effect  upon  business  of  such  a  revolution  in  rate- 
making  as  the  adoption  of  a  mileage  basis  would 
cause. 

Under  such  a  system  each  city  would  have  its 
own  zone  in  which  to  sell,  but  freight  charges  would 
make  it  impossible  to  sell  beyond  that  zone.  This 
would  be  such  a  radical  change  from  the  system 
heretofore,  and  now  prevailing  that  the  mere  possi- 
bility, not  to  say  probability  of  its  adoption  has 
contributed  in  no  small  degree  to  the  general  ap- 
prehension. 

I  suppose  we  shall  in  time  recover  from  all  these 
disadvantages  by  changing  the  law  where  necessary, 
and  possible:  and  where  that  can  not  be  done  by 
adapting  ourselves  to  the  new  order  of  things; 
but  it  will  be  a  long  time  before  we  fully  regain 
what  has  been  alreadv  lost. 
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ANTI-TRUST   PROSECUTIONS. 

But  what  was  clone  to  the  railroads  was  only  the 
beginning.  Next  on  the  program  was  "big  busi- 
ness;" that,  too,  must  be  " subdued,"  especially 
unusually  large  combinations  of  capital  made  by 
combining  competing  corporations.  There  was  muck 
to  complain  of,  and  many  cases  of  such  an  aggra- 
vated character  that  they  could  be  properly  dealt 
with  only  by  the  most  drastic  measures,  but  taken 
all  together  there  was  not  one  in  a  hundred  that 
was  consciously  violating  the  law  or  that  would  not 
have  gladly  conformed  to  any  requirement  if  prop- 
erly advised  and  given  an  opportunity  to  do  so. 

There  was  an  excuse  for  laymen  not  knowing 
what  the  law  was,  for  lawyers,  and  the  courts,  and 
even  the  members  of  the  Supreme  Court  of  the 
United  States,  differed  as  to  its  proper  construc- 
tion; but  this  was  of  no  avail  to  stav  the  hand  of 
the  public  prosecutor. 

It  has  always  been  thought  that  a  corporation  that 
risked  its  capital  and  employed  labor  to  develop  an 
industry  and  carry  on  an  important  business  was 
entitled  to  credit — that  it  was  doing  something 
honorable  and  commendable  and  that  all  miffht  re- 
joice  if  it  should  be  rewarded  with  success.  This 
should  have  been  sufficient  to  secure  at  least  the 
benefits  of  a  presumption  of  innocence — but  on 
the  contrary  there  seemed  to  be  no  such  presump- 
tion— unless  the  business  had  been  a  failure. 

If  a  success— particularly  a  great  success— those 
making  it  such  were  "malefactors  of  wealth,"  who 
must  be  haled  into  court  and  put  on  trial  for  newly- 
made  offenses  they  did  not  know  they  had   com- 
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mitted.     To    all   protests   the    ever-ready   and    all- 
sufficient  answer  was: 

" There  is  the  law;  all  are  presumed  to 
know  what  it  is;  and  the  law  must  be  en- 
forced, no  matter  what  the  consequences." 

It  availed  nothing  to  suggest  that  while  it  is  a 
maxim  of  the  law  that  all  are  bound  to  know  its 
provisions,  yet  circumstances  should  be  allowed  to 
alter  cases  under  the  law,  as  in  other  matters,  and 
that  business  men  should  not  be  bound  to  know  the 
law  in  the  strict  sense  in  which  that  maxim  applies, 
when  the  Courts  themselves  did  not  know  what  it 
was;  and  that  while  no  one  would  ask  or  expect  the 
officials  of  the  law  to  refuse  or  neglect  to  enforce  it, 
vet  in  view  of  all  the  facts  a  "rule  of  reason" 
might  be  applied  that  would  require  the  officers  of 
the  law  to  point  out  in  any  given  case  what  par- 
ticular thing  was  complained  of  and  forbear  to 
institute  legal  proceedings  until  the  offender  was 
given  an  opportunity  to  desist  from  further  offend- 
ing. 

This  was  particularly  true  as  to  suits  for  disso- 
lution, since  the  Anti-trust  Law  does  not  by  its 
terms  require  such  a  decree;  the  text  of  the  law 
being  fully  complied  with  when  offending  practices 
are  restrained  and  prohibited ;  the  power  to  dissolve 
and  destroy  being  found  only  in  the  general  equity 
power  of  the  Court.  Yet  in  almost  every  suit 
brought  this  power  was  invoked,  and  in  most  cases 
that  have  been  tried,  it  has  been  exercised. 

The  work  still  goes  on.  Both  branches  of  the 
Courts— Civil  and  Criminal— are  doing  full  time. 

Only  a  few  days  ago  our  newspapers  were  filled 
with  sensational  accounts  of  more  than  thirty  in- 
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dictinents  of  leading  citizens  and  prominent  cor- 
porations; all  were  startled  and  surprised,  but 
doubtless  all  felt  a  sense  of  relief  when,  in  reading 
the  details,  they  learned  the  nature  of  some  of 
these  prosecutions;  relieved,  and  encouraged,  too, 
because  of  the  character  of  the  offenses  and  the 
extreme  watchfulness  and  guardianship  the  Gov- 
ernment is  now  exercising  over  our  private  inter- 
ests to  protect  us  from  the  greed  and  rapacity  of 
our  public  utilities. 

I  refer  particularly  to  the  indictments  against 
the  Adams  Express  Company.  It  is  charged  with 
the  offense— in  a  number  of  instances— of  having 
charged  five  cents  in  excess  of  the  lawful  rate— in 
one  case  ten  cents  is  the  amount  of  the  excessive 
charge.  The  indictment  is  not  against  the  Pres- 
ident; or  the  Vice-President;  or  the  Board  of  Di- 
rectors; or  Stockholders,  or  any  official;  but  against 
the  Corporation  itself,  and  all  this  in  the  face  of 
the  fact  that  "guilt  is  personal." 

Why  was  it  that  the  Corporation  should  be  in- 
dicted, and  not  its  officials  ?  Probablv  for  the  reason 
that  none  of  the  officials  or  stockholders  had  ac- 
knowledge whatever  of  the  offense.  It  was  likely 
committed  by  a  salaried  employee  who  derived  no 
profit  for  himself,  but  courted  the  penalty  of  the  law 
for  the  sole  benefit  of  the  Corporation  he  served — 
for  as  I  gather  from  the  newspapers,  every  cent  of 
his  excessive  charges  had  been  faithfully  turned 
over  to  the  Company's  Treasury. 

I  am  not  criticising  these  prosecutions  brought 
by  the  Government.  There  is  the  law,  and  it  must 
be  enforced,  and  all  offenders,  great  and  small, 
must  be  punished;  and  no  offense  is  too  small. 

"Are  not  two  sparrows  sold  for  a  farth- 
ing?" 
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The  natural  and  general  effect  of  all  this  has 
been  to  frighten  business,  and  restrain  enterprise, 
and  repress  prosperity. 

It  should  be  said,  however,  that  in  view  of  recent 
developments  there  has  probably  been  unnecessary 
alarm.  At  any  rate  a  part  of  the  work  of  destruc- 
tion does  not  appear,  in  the  light  of  subsequent 
events,  to  have  been  so  harsh  and  ruinous  as  was 
supposed.  At  least  oil  and  gasoline,  and  the  stocks 
representing  them,  are  higher  than  w-hen  the  Stand- 
ard Oil  Company  was  "torn  limb  from  limb;"  and 
the  stocks  of  the  dissolved  Tobacco  Company  have 
rapidly  advanced  from  the  day  it  was  given  its 
dissolution  bath.  If  this  tendency  continues  we 
may  soon  recover  our  composure— and  this  we 
should  do,  for  no  matter  what  may  happen  business 
will  never  altogether  halt. 

With  a  nation  of  ninety  millions  of  people  our 
necessities  compel  us  to  carry  on  an  enormous 
domestic  commerce  even  when  restricted  by  the 
most  unfavorable  conditions.  On  this  account  times 
have  been  easier  with  us  than  they  would  otherwise 
have  been. 

We  have  been  helped,  too,  more  than  we  ordi- 
narily appreciate  by  what  the  great  corporations 
have  been  doing. 

The  statement  issued  by  the  Secretary  of  the 
Treasury,  a  few'  days  ago  shows  that  during  the 
last  calendar  year,  we  exported  more  than  eleven 
hundred  millions  in  value  of  manufactured  prod- 
ucts. Two  hundred  and  fifty  millions  of  this 
amount  represented  manufactured  iron  and  steel 
products  alone.  Seventy-five  per  cent.,  at  least  of 
the  total  was  labor,  which  we  sent  abroad  and  sold 
in  the  markets  of  the  world,  markets  that  could  not 
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have  been  thus  successfully  invaded  and  captured 
except  only  by  the  tremendous  aggregations  of 
capital  these  large  combinations  represent. 

The  balance  of  trade  in  our  favor  is  shown  by 
this  report  to  have  amounted  to  more  than  five 
hundred  millions  of  dollars. 

If  it  had  not  been  for  the  manufactured  products 
thus  exported,  or  if  it  had  not  been  for  the  tre- 
mendous increase  made  during  the  last  ten  years 
of  the  manufactured  products  thus  exported,  in- 
stead of  a  balance  of  trade  in  our  favor,  there 
would  have  been  a  balance  of  trade  against  us. 
Formerly  the  balance  of  trade  in  our  favor  was 
largely  due  to  our  surplus  of  agricultural  products, 
but  of  late  these  products  have  been  substantially 
consumed  in  our  home  markets,  and  our  manufac- 
tured products  have  taken  their  place  in  foreign 
trade.  We  have  been  having  prosperity  to  the  ex- 
tent we  have  enjoyed  it,  both  at  home  and  abroad, 
notwithstanding  the  assaults  on  the  railroads  and 
•on  business,  because  we  have  had  this  tremendous 
balance  continuously  in  our  favor,  thus  insuring  a 
steady  flow  into  our  country  of  gold,  or  its  equiva- 
lent, of  such  magnitude  as  to  make  panic  and  bank- 
ruptcy impossible.  If  we  could  have  been  free 
from  the  handicaps  to  which  we  have  been  sub- 
jected during  recent  years,  we  would  have  witnessed 
a  development  and  a  prosperity  almost  beyond  the 
power  of  language  to  describe. 

We  have  not  only  suffered  by  what  has  been  done 
but  also  by  what  is  threatened.  Congress  is  author- 
ized to  regulate  interstate  and  foreign  commerce. 
In  the  exercise  of  this  power  it  has  rightfully 
assumed  supervision.  It  has  enacted  legislation  in 
this  behalf.     This  legislation  was  well-intentioned, 
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but  it  has  been  the  cause  of  many  of  the  ills  we 
have  suffered.  To  remedy  them  we  are  now  threat- 
ened with  more  legislation.  Some  of  it  ill-con- 
sidered, paternalistic  and  annoying  in  character. 
The  limitations  of  this  occasion  make  it  impossible 
to  mention  all  the  wild  vagaries  that  have  been 
mentioned.    Let  one  suffice  as  an  example. 

It  has  been  seriously  suggested  that  Congress 
should  create  a  commission  to  supervise  all  inter- 
state transactions  and  fix  maximum  prices  at  which 
commodities  can  be  sold. 

It  would  be  hard  to  think  of  anything  more  im- 
practicable or  more  obnoxious  to  the  spirit  of  our 
institutions  than  this  would  be,  or  better  calculated 
to  defeat  the  purpose  for  which  it  would  be  created. 

We  have  too  many  commissions  already.  Wash- 
ington is  full  of  them.  We  should  diminish  rather 
than  increase  the  number;  but  assume  that  we  had 
such  a  commission,  what  would  it  do?  It  would 
have  to  fix  a  price  at  which  the  smallest  and  weak- 
est concern  could  realize  a  profit  and  that  would  be 
a  price  at  which  the  strong  combinations  could 
make  fabulous  fortunes.  The  reverse  of  the  pur- 
pose aimed  at  would  be  the  result;  nothing  could 
more  surely  intrench  the  trusts ;  but  aside  from  that 
fact  it  would  be  a  new  way  for  the  Government 
to  intervene  in  the  business  transactions  of  the 
country,  and  a  new  way,  therefore,  to  take  away 
from  the  people  themselves  that  initiative  and  con- 
trol of  their  own  affairs  so  essential  to  successful 
business  enterprise.  We  are  already  suffering  on 
this  account. 

Mr.  McCall,  a  Member  of  Congress  from  Massa- 
chusetts, and  one  of  the  ablest  and  most  conser- 
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vative  men  in  public  life  said  a  few  days  ago,  in  a 
speech  in  the  House  of  Representatives: 

"The  army  of  Federal  employees  has 
grown  from  a  few  hundred  to  nearly  half 
a  million.  Through  the  extension  of  our 
territory  and  the  development  of  commerce 
and  industry  the  activities  of  the  national 
Government  have  expanded  in  a  bewilder- 
ing fashion.  More1  than  the  total  amount 
of  our  annual  expenditure  under  Washing- 
ton is  now  spent  for  supervising  what  we 
write,  what  sort  of  contracts  we  make  and 
how  we  conduct  our  business,  that  the 
central  authority  may  know  what  every 
man  does.  This  knowledge,  or  ability  to 
know  business  secrets  and  an  unlimited 
power  of  prosecution  for  loosely  defined 
statutory  crimes,  enormously  increases  the 
weapons  which  an  ambitious  and  unscrupu- 
lous President  might  employ  to  continue 
indefinitelv  in  office." 
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And,  he  might  have  added,  "enormously  increase 
the  power  to  harry  and  annoy  the  business  of  the 
country. 

Yesterday's  papers  informed  us  that  Senator 
Cummins  has  introduced  a  bill  to  create  a  Trade 
Commission  and  to  strengthen  the  Anti-Trust  law 
of  which  we  are  given  the  following  account : 

"Washington,  February  26.  — The  trust 
platform  of  Senator  Cummins,  of  Iowa,  a 
candidate  for  the  Republican  nomination 
for  President,  is  embodied  in  a  bill,  which 
Mr.  Cummins  introduced  to-day,  designed 
to  strengthen  greatly  the  Government's 
anti-trust  powers.  The  measure  would  pro- 
vide what  it  is  claimed  would  be  the  first 
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authority  to  limit  the  size  of  corporations 
and  to  guard  against  unfair  or  ruinous 
trades  commission,  into  which  the  present 
Corporations  Bureau  would  be  merged  with 
all  its  present  powers. 

"The  purpose  in  limiting  corporations,  it 
is  set  forth,  is  not  to  prevent  operation  of 
business  in  a  big  way  with  economy  of  pro- 
duction, but  to  limit  them  in  the  very  begin- 
ning in  such  a  way  as  to  leave  room  at 
least  for  others  of  substantially  the  same 
magnitude,  between  which  healthful  compe- 
tition may  be  preserved.  The  law  would 
apply  only  to  corporations  capitalized  at 
$5,000,000  or  more,  and  not  interstate  com- 
merce carriers.  That  the  present  Anti- 
Trust  law  would  not  be  changed,  impaired 
or  weakened  is  made  clear  by  a  declaration 
that  whatever  is  unlawful  under  that  law 
shall  continue  unlawful,  and  that  the  intent 
of  the  law  is  to  create  and  maintain  com- 
petitive conditions  in  trade  'to  accomplish 
which  it  shall  be  liberallv  construed.' 


SCOPE  OF  COMMISSION 

"The  'Trade  Commission '  would  be  com- 
posed of  three  members  to  serve  nine  years 
each  at  $10,000  a  year,  and  empowered  to 
employ  secretaries,  examiners,  experts  and 
the  like.  The  Commission  would  inquire 
into  the  organization  of  all  corporations  and 
into  the  conduct  of  the  business  of  all  cor- 
porations or  persons  engaged  in  interstate 
commerce  and  to  place  before  the  Depart- 
ment of  Justice  for  prosecution  any  viola- 
tion of  either  this  measure  or  the  Anti- 
Trust  law. 
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"If  the  Commission  finds  that  any  cor- 
poration employs,  or  proposes  to  employ,  an 
extent  of  capital  which  would  destroy  or 
prevent  substantially  competitive  condi- 
tions, the  bill  provides  either  the  Commis- 
sion or  the  Department  of  Justice  'may 
bring'  the  necessary  suit  to  enjoin.  The 
flexibility  of  this  provision  is  in  the  Com- 
mission's right  to  prescribe  a  period  within 
which  the  violation  must  cease. 

"The  measure  would  prohibit  common 
directors  and  officers  among  corporations 
carrying  on  a  business  of  the  same  general 
character,  and  would  exclude  dummy  or 
noininal  directoi-s  by  construing  the  persons 
really  represented  as  the  actual  directors 
and  officers.  It  would  exclude  from  com- 
merce all  corporations  which  directly  or  in- 
directly control  capital  stock  or  exercise 
any  other  means  of  control  in  any  other 
corporation,  and  also  corporations  capital- 
ized at  $10,000,000  or  more  whose  directors 
or  officers  are  on  the  Board  of  Directors  or 
among  the  officers  of  banking  institutions. 


BARS  HOLDING  COMPANY. 

"Careful  provision  is  made  against  the 
holding  company  that  is  not  itself  engaged 
in  commerce.  Common  carriers  and  manu- 
facturing or  producing  enterprises  would 
be  completely  disassociated  so  that  no  cor- 
poration could  at  the  same  time  own  and 
operate  a  transportation  line  and  engage 
in  manufacturing  or  producing.  The  law 
would  bar  from  interstate  commerce  any 
person  or  corporation  receiving  any  part 
of  a  rate  or  charge  for  freight  transporta- 
tion. 
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"Any  long-continued  practice  of  selling 
commodities  below  actual  cost,  so  as  to 
destroy  a  competitor,  would  be  guarded 
against,  and  a  uniform  price  required, 
modified  only  by  variations  in  transporta- 
tion costs,  when  the  selling  price  includes 
transportation  and  by  permitting  a  differ- 
ence between  the  price  of  car-load  lots  and 
less  car-load  lots. 

"If  sections  to  control  watered  stock  and 
excessive  payment  for  financing  and  pro- 
moting become  law,  corporations  could  not 
issue  securities  in  excess  of  the  money  or 
property  value  received  therefor.  A  lati- 
tude of  10  per  cent  would  be  permitted  in 
the  issuance  of  stocks  and  bonds  and  close 
limitations  placed  on  the  compensation  for 
promoting  or  financing. 

"Other  parts  of  the  bill  concern  civil 
remedies  and  criminal  penalties  practically 
as  prescribed  in  the  Anti-Trust  law." 

You  have  not  asked  me  to  tell  you  how  we  can 
remedy  these  ills,  but  it  seems  to  me  that  with  such 
a  measure  as  this  we  would  have  "confusion  worse 
confounded;"  it  would  aggravate  the  situation  by 
making  a  bad  matter  worse. 

I  venture  to  suggest  that  the  situation  might 
be  vastly  improved  if  the  Attorney-General,  who 
is  I  think  a  very  able  lawyer  and  a  very  con- 
scientious official,  would  more  fully  realize  than 
he  seems  to,  that  he  is  not  a  mere  attorney, 
whose  services  are  to  be  judged  by  the  number  of 
successful  suits  he  can  prosecute,  but  the  head  of  a 
great  department  of  the  Government  whose  highest 
duty  it  is  to  promote  the  general  welfare,  and  that 
to  do  this  he  should  recognize  in  a  broad-minded  way 
the  difficulties  business  men  have  to  contend  with  in 
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undertaking  to  comply  with  a  law  that  even  the 
Courts  have  not  understood;  and  that  he  should 
withhold  prosecution  and  litigation  unless  made 
necessary  by  malicious  wrong-doing  or  by  a  refusal 
to  comply  with  his  interpretation  of  what  the  law 
demands. 

In  this  way  he  could  faithfullv  enforce  the  law 
and  at  the  same  time  have  the  best  wishes  and  the 
hearty  support  of  the  whole  people,  except  only  the 
very  few  who  are  wilful  offenders. 

The  starting  point  in  such  a  program  would  be 
to  realize  that,  with  few  exceptions,  the  business 
men  of  this  country  do  not  lack  integrity;  that 
they  are  not  a  lot  of  crooks  and  pirates;  that  they 
are,  on  the  contrary,  high-minded  and  honorable 
citizens,  as  much  interested  in  our  public  welfare 
as  any  public  official. 

In  the  next  place  it  would  be  well  if  all  could 
understand  and  appreciate  that  "big  business"  has 
come  to  stay;  that  the  day  of  small  things  is  in  the 
past;  that  we  need  the  advantages  of  large  com- 
binations of  capital  both  at  home  and  in  our  foreign 
trade;  that  we  need  the  economies  in  production, 
the  stability  in  prices  and  the  steady  employment 
of  labor  they  secure,  and  that  instead  of  seeking  to 
destrov  them  and  to  drive  us  back  to  the  wasteful 
and  ruinous  competition  of  former  times,  the  duty 
of  the  hour  is  to  so  regulate  and  guide  this  new 
development  as  to  make  it  answer  our  necessities 
and  at  the  same  time  protect  us  from  all  harm. 
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THE  TARIFF. 

Along  with  the  war  on  the  railroads  and  the 
trusts  an  attack  was  also  inaugurated  on  our  pro- 
tective tariff.  It  commenced  in  the  form  of  a 
demand  for  a  revision  downward. 

If  it  had  been  an  open  attack  on  the  policy, 
calling  for  its  overthrow,  it  would  not  have  been 
difficult  to  successfully  resist  it,  for  our  experience 
has,  time  and  again,  abundantly  vindicated  the 
wisdom  of  adequately  protecting  our  industries  and 
our  labor  from  unfair  competition;  or  if  the  de- 
mand had  come  onlv  from  Democrats,  with  whom 
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opposition  to  the  policy  of  protection  is  a  political 
principle,  aided  by  that  small  percentage  of  so- 
called  free-trade  Republicans,  consisting  chiefly  of 
importers,  college  professors,  and  theorists,  resist- 
ance would  have  been  easy. 

In  the  one  case  the  merit  of  the  svstem  would 
have  been  involved  and  the  whole  battle  of  protec- 
tion against  free-trade  would  have  been  fought  out 
with  the  usual  result. 

In  the  other  cases  there  would  not  have  been 
anything  unusual  in  the  demand,  and,  again,  as 
time  after  time,  previously,  the  appeal  would  have 
fallen  on  deaf  ears. 

But  not  only  our  Democratic  friends  and  our 
free-trade  Republican  friends  of  the  rank  and  file 
made  this  latest  demand  for  a  revision  downward, 
but  they  had  the  approval  and  the  support,  in  an 
active  way,  of  some  leading  Republicans  who  were 
in  high  official  position  under  the  Government; 
something  that  never  happened  before. 

This  support  gave  to  the  demand  a  political 
respectability    it    had    never    before    had,    and    a 
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strength  and  infiuence  that  was  so  far  reaching  in 
character  that  the  ultimate  result  was  a  party 
pledge  to  undo  the  law  under  which  there  was  such 
universal  prosperity  and  substitute  therefor  an- 
other of  lower  duties. 

The  campaign  leading  up  to  this  stage  had  been 
of  such  character,  made  so  by  Republicans  who 
professed  friendship  for  the  general  policy,  as  to 
induce  Republicans,  as  well  as  Democrats,  to  believe 
there  must  be  something  wrong  with  the  tariff  in 
force,  and  that  it  was  responsible  for  all  the  ills, 
actual  and  imaginary,  that  were  laid  at  its  door. 

The  Payne-Aldrich  Bill  was  the  final  outcome  of 
the  first  effort  at  revision,  but  that  was  so  un- 
satisfactory that  all  recognized  that  the  battle  had 
only  commenced. 

Reciprocity,  an  extra  session,  a  tariff  board, 
attempted  tariff  legislation,  all  followed  in  quick 
succession. 

Reciprocity  failed,  and  the  legislation  that  passed 
Congress  was  vetoed,  so  that,  in  actual  results, 
nothing  came  of  it  all;  but  during  all  the  long 
months  while  these  proceedings  were  pending', 
business  was  suffering  as  it  always  will  suffer  from 
tariff  agitation,  because  of  the  uncertainty  as  to 
what  will  be  the  ultimate  result. 

This  is  not  the  time  or  the  place  to  enter  into  a 
discussion  of  the  tariff,  or  to  do  more  than  point 
out  that  discussing  it  and  legislating  about  it  have 
contributed  in  no  small  degree  to  the  conditions 
that  are  prevailing;  but  I  trust  I  may  be  pardoned 
if  I  say  a  word  in  answer  to  a  statement  made  bv 
Mr.  Redfield  when  he  addressed  you  a  month  ago. 

He  was  reported  in  the  newspapers  as  saying: 
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"Almost  without  knowing  it,  Ave  have 
become  one  of  the  three  greatest  factors  in 
the  world's  commerce  in  manufactures  and 
the  door  of  a  golden  opportunity  has 
swung  wide  open.     *     *     * 

"A  good  cartoonist  could  make  a  rather 
clever  picture  of  some  American  manu- 
facturers. He  could  picture  them  sitting 
behind  their  tariff  wall— a  sort  of  indus- 
trial Shut-in  Society— looking  up  at  the 
ghosts  at  the  top  of  the  wall,  wanting  to 
get  over  the  wall,  but  afraid  of  the  ghosts, 
while  behind  them  in  their  own  shops 
rage,  unnoticed  and  unhindered,  rampant 
devils  of  waste,  neglect  and  inefficiency.  So 
our  getting  over  the  wall  and  finding  it 
possible  to  stay  on  the  other  side  profit- 
ably along  with  our  friends,  the  English 
and  the  Germans,  comes  back  after  all  to 
our  own  shops,  and  to  the  problems  in 
them  with  which  we  have  to  deal.  The 
trouble  with  us  is  that  we  have  already 
seen  the  ghosts  on  the  wall,  but  the  devils 
have  been  invisible." 

If  this  language  means  anything,  it  means  that 
the  tariff  is  a  wall  that  hems  us  in  and  prevents  our 
commercial  intercourse  with  the  rest  of  the  world, 
and  that  if  we  would  have  international  trade  we 
must  throw  down  this  barrier. 

One  would  suppose  that  a  man  could  not  make 
such  a  declaration  without  having,  as  a  basis  for  it, 
some  kind  of  experience  consistent  with  his  asser- 
tions. 

Looking  to  the  record  of  our  foreign  trade  to 
see  on  what  such  assertions  are  based,  one  would 
expect  to  find  that  under  a  high  tariff  our  foreign 
trade  has  been  restricted;  that  we  have  been  as  the 
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speaker  expressed  it,  a  Shut-in  Society,  dealing 
with  ourselves,  and  not  venturing  beyond  our  own 
jurisdiction.  But  the  record  is  just  the  opposite. 
It  shows  that  when  we  have  had  a  protective  tariff 
our  foreign  commerce  has  flourished  most 

You  would  expect  to  find  that,  at  this  particular 
time,  our  foreign  trade  is  languishing,  but  again 
just  the  opposite  is  true;  and  it  is  true  because  of 
the  protective  tariff  policy  that  has  been  in  force. 
Our  foreign  trade  is  greater  today  than  ever  before. 
We  sold  abroad  last  year  more  than  two  billions 
of  products— the  first  time  in  all  our  history  that 
we  have  passed  the  two  billion  dollar  mark. 

I  have  already  mentioned  the  fact  that  of  this 
amount  more  than  eleven  hundred  millions  of  dol- 
lars were  of  manufactured  products,  and  that  we 
had  a  balance  of  trade  in  our  favor  amounting  to 
more  than  $500,000,000.  These  figures  are  not  only 
without  precedent  in  our  own  history,  but  there  is 
no  precedent  for  them  or  anything  approaching 
them  in  the  history  of  any  other  people. 

There  do  not  seem  to  have  been  any  ghosts  on 
the  wall  or  any  devils  beyond  or  behind  to  frighten 
or  hinder  us  from  trading  with  the  rest  of  the 
world.  It  may  be  safely  asserted  that  the  ghosts, 
the  devils  and  the  wall  exist  only  in  the  excited 
imagination  of  the  orator. 

And  so  it  has  always  been,  when  we  have  had 
enough  "protection  to  protect";  when  it  has  been 
safe  to  invest  capital,  and  employ  labor  and  develop 
our  own  resources  and  multiply  our  industries. 
Then,  and  only  then,  have  we  had  the  largest 
volume  of  trade  and  the  largest  balances  in  our 
favor. 
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Much  is  said  about  taking  the  tariff  out  of 
politics.  It  may  be  possible  to  do  that  some  time, 
but  the  dav  is  not  near  at  hand.  There  is  a  funda- 
mental  difficulty  about  it. 

From  the  beginning  of  our  government  we  have 
had  two  schools  of  thought  on  this  subject.  One 
for  free  trade  and  the  other  for  protection.  Both 
believe  they  are  right. 

As  long  as  this  difference  of  opinion  continues  it 
will  be  impossible  to  have  anything  like  a  common 
opinion  that  either  the  one  or  the  other  should  be 
the  permanent  and  established  policy  of  the 
government. 

A  Tariff  Board  may  be  useful  in  getting  data 
but  it  can  never  make  the  tariff  a  non-political  and 
purely  business  question.  Moreover  along  the  lines 
upon  which  it  is  expected  to  operate  I  fear  it  will 
prove  a  disappointment.  Briefly  stated  its  purpose 
is  to  ascertain  and  report  the  cost  of  articles  pro- 
duced in  this  country  and  in  foreign  countries  and  bv 
showing  the  difference  in  such  cost  here  and  abroad 
give  a  measure  of  the  duty  necessary  to  protect 
capital  and  labor  in  the  United  States.  Anyone 
who  stops  to  think  for  a  moment  need  not  be  told 
that  it  would  be  with  great  difficulty  that  such  a 
board  could  find  with  accuracy  the  cost  of  an  article 
produced  in  this  country,  and  that  it  would  be 
entirely  impossible  for  it  to  find  with  anything  like 
even  approximate  accuracy  the  cost  of  an  article 
produced  in  any  foreign  country,  and  if  it  would 
be  possible  to  find  the  cost  of  the  production  of 
any  article  in  any  given  place  in  this  country,  that 
would  not  be,  as  we  all  know,  conclusive  evidence 
that  the  cost  would  be  the  same  in  any  other 
section. 
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And  if  such  board  could  lind  accurately  the  cost 
of  producing  a  given  article  in  some  foreign  country 
that  would  not  be  evidence  of  the  cost  of  producing 
that  same  article  in  another  country,  where  different 
wage  schedules  would  obtain  and  where  other  condi- 
tions were  different.  What  an  article  might  cost 
in  England  would  not  be  a  measure  of  its  cost  in 
German v,  or  France,  or  Italy,  or  any  other  country. 
And  so  it  will  be  found,  after  all  expedients 
have  been  exhausted,  that  it  will  remain  for  Congress 
to  exercise  its  judgment  as  to  what  the  duties  on 
imports  shall  be,  and  that  in  determining  this  duty 
it  will  be  found  that  the  only  fact  by  which  Congress 
can  be  safely  guided  will  be,  what  comes  through 
the  Custom  House.  When  floods  of  foreign  «roods 
are  pouring  in  upon  us  and  competing  with  us  in 
our  home  markets,  we  know  the  tariff  is  too  low. 
When  nothing  comes  in  we  know  it  is  too  high. 
The  safe  medium  must  be  determined  bv  the  exer- 
cise  of  a  sound  judgment  and  that  safe  medium  will 
be  a  rate  that  will  be  high  enough  to  make  it  safe 
for  Americans  to  invest  capital,  employ  labor  and 
compete  with  one  another.  It  has  always  been  so 
and  it  always  will  be  the  same. 

Practical  business  men  understand  this  and  there- 
fore have  no  faith  in  sentimental  theories  that  con- 
template dealing  with  this  vitally  important  subject 
in  new  ways  that  are  alleged  to  bo  harmless  to  busi- 
ness. It  only  adds  to  the  alarm  to  hear  of  plans 
that  contemplate  a  perpetual  investigation  with 
recommendations  for  changes  at  every  session  of 
Congress  to  be  followed  by  unending  piece-meal 
legislation.  What  the  country  needs  as  to  the  tariff 
is  to  do  over  again,  what  we  have  had  to  do  peri- 
odically in  the  past,  and  will  have  to  do  periodically 
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in  the  future,  so  long  as  human  nature  remains 
what  it  is;  and  that  is  to  meet  the  question  again, 
disagreeable  as  that  may  be,  and  settle  it  once  more 
at  the  ballot  box  that  our  national  policy  shall  be  pro- 
tection to  American  industries  and  American  labor — 
not  a  low  tariff;  nor  a  high  tariff;  not  a  moderate 
protection;  nor  an  extravagant  protection;  but 
enough  protection  to  protect— and  then,  having 
thus  determined,  legislate  accordingly — not  by  sec- 
tions— not  by  keeping  the  subject  continually  open, 
but  by  a  comprehensive  statute  that  will  cover  both 
the  beginning  and  the  end  of  the  whole  matter;  and 
then  let  Congress  adjourn  and  go  home,  while  the 
country  turns  away  from  visionary  reforms  and 
reformers,  rejecting  all  appeals  to  allow  ourselves 
to  be  led  backward  in  the  name  of  progress ;  holding 
on  to  our  constitutions  and  institutions  as  our 
fathers  gave  them  to  us,  changing  nothing  except  in 
the  orderly  way  provided  therefor;  and  especially 
holding  on  to  an  independent  and  fearless  judiciary. 
Pursuing  such  a  program,  business  will  speedily 
recover  its  wonted  activity  and  the  country  will 
move  forward  to  the  most  splendid  prosperity  we 
have  ever  enjoyed. 
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ADDRESS 


OF 


Hon.  J.  B.  Foraker 

TO 

The  Constitutional  Convention  of  Ohio 
Columbus,  March  14,  1912 


Mr.  President  and  Gentlemen  of  the  Convention  : 

I  thank  you  for  the  invitation  that  has  brought 
me  here,  although  I  fear  I  may  not  be  able  to  greatly 
interest  or  help  you. 

I  did  not  feel  at  liberty  to  decline  to  address  you 
on  that  or  any  other  account,  because  the  work  in 
which  you  are  engaged  is  one  of  such  high  dignity 
and  such  far-reaching  importance  and  consequence 
that  all  your  requests  should  be  regarded  as  com- 
mands. 

In  view  of  the  long  time  you  have  been  studying 
the  subjects  you  have  under  consideration  and  after 
the  many  addresses  to  which  you  have  listened,  I 
do  not  hope  to  say  anything  new,  but  only  to  further 
elucidate,  if  that  be  possible,  views  with  which  you 
are  alreadv  familiar. 

Before  I  touch  upon  any  controverted  question,  let 
me  speak  of  your  work  as  a  whole. 
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WORK  AS  A  WHOLE. 

It  is  commonly  and  properly  accounted  of  much 
higher  dignity  and  importance  than  that  which  usu- 
ally falls  to  the  Legislature. 

This  is  because  it  deals  with  fundamental  prin- 
ciples that  do  not  change,  while  the  other  deals  with 
circumstances  and  conditions  that  are  constantly 
changing.  In  framing  an  organic  law  you  are  gov- 
erned by  human  nature  and  standards  of  morality 
that  continue  the  same  through  all  generations ;  that 
are  the  same  to-day  that  they  were  when  our  govern- 
ment was  organized,  when  the  common  law  was 
established,  in  the  days  of  the  ancient  governments 
of  Rome  and  Greece  and  Egypt,  and  that  will  be 
the  same  so  long  as  the  world  stands. 

Of  course,  as  we  go  along,  living  under  a  written 
Constitution,  it  may  develop  that  some  power  has 
been  omitted  or  inadequately  provided  for,  or  that 
some  plan  for  executing  some  purpose  can  be  im- 
proved, and  in  consequence  an  amendment  may  be 
necessary,  but  if  the  form  of  government  and  the 
general  distribution  of  powers  be  satisfactory,  there 
will  be  little  necessity  to  make  changes  or  additions. 

In  the  century  and  a  quarter  we  have  lived  under 
the  Federal  Constitution  we  have  found  it  necessary 
to  make  only  fifteen  amendments,  and  ten  of  these 
were  submitted  to  the  States  for  ratification  almost 
cotemporaneously  with  the  submission  of  the  Con- 
stitution itself.  In  other  words,  in  more  than  a 
hundred  years  we  have  made  only  five  amendments 
to  the  Constitution  of  the  United  States,  and  three 
of  these  were  made  necessary  by  the  Civil  War. 

When  our  fathers  framed  that  instrument  they 
had  never  heard  of  steamboats,  or  railroads,  or  elec- 
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trie  motive  power,  or  of  any  one  of  a  thousand  other 
things  of  which  we  have  knowledge  and  are  con- 
stantly making  use,  and  yet  the  work  they  did  has 
been  found  capable  of  being  adapted  to  and  to 
provide  for  all  the  numerous  changing  conditions 
and  relations  of  society  that  have  resulted  in  con- 
sequence. It  has  not  been  necessary  to  strike  out 
from  or  add  to  the  instrument  they  framed  a  single 
word  on  any  such  account. 

But  while  it  has  been  necessary  to  make  only  this 
limited  number  of  changes  in  our  Constitution,  it 
has  been  necessary  for  the  legislative  department 
of  the  Government  to  enact  thousands  of  pages  of 
statutory  provisions,  most  of  them  made  necessary 
by  the  ever-changing  conditions  that  have  marked 
the  progress  of  the  world. 

This  is  practical  proof  of  the  weightiest  character, 
that  in  making  an  organic  law  we  should  confine 
ourselves  as  nearly  as  possible  to  that  which  is  ele- 
mentary, fundamental  and  unchanging,  while  the 
Legislature  should  be  authorized  to  deal  with  that 
which  is  inconstant.  The  one  should  deal  with 
that  which  can  always  with  a  reasonable  degree  of 
certainty  be  foreseen,  while  the  other  must  deal 
with  that  which  it  is  impossible  to  foresee,  and 
which  can  be  dealt  with  intelligentlv  onlv  when  it 
comes  to  pass.  The  one  is  intended  to  stand  in- 
definitely ;  the  other  as  occasion  may  require.  Stat- 
ing the  same  thing  in  another  way,  a  Constitution 
should  deal  only  with  great  principles  and  it  should 
deal  with  them  only  in  a  broad  way,  while  the 
Legislature,  on  the  other  hand,  must  attend  always 
to  details. 
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Such  being  the  character  and  offices  respectively 
of  these  two  kinds  of  law,  it  follows  that  specific 
details  are  out  of  place  in  a  Constitution,  but  im- 
peratively necessary  in  a  Statute.  The  one  confers 
power  and  regulates  its  use;  the  other  prescribes 
duties  and  regulates  human  conduct. 

Specifications  as  to  how  much  power  shall  be 
conferred  and  in  what  particular  manner  and  under 
what  particular  circumstances  it  shall  be  employed, 
weakens,  hinders  and  often  defeats  altogether  the 
purposes  to  be  subserved. 

But  the  greater  and  more  specific  the  details  in 
fixing  a  rule  of  conduct  the  more  certain  will  be  its 
observance. 


BREVITY. 

The  men  who  framed  the  Constitution  of  the 
United  States  understood  this  distinction  thoroughly 
and  observed  it  carefully. 

They  aptly  defined  the  purposes  of  their  work, 
provided  for  the  federation  of  the  States,  the  char- 
acter and  powers  of  the  national  government,  its 
three  departments,  their  respective  authority  and 
organization,  including  a  system  of  elections  for 
President  and  Vice-President,  Senators  and  Repre- 
sentatives in  Congress,  the  appointment  of  Judges, 
their  jurisdiction,  tenure  and  impeachment;  they 
provided  for  our  foreign  relations,  for  an  Army  and 
a  Navy,  and  established  a  Treasury,  with  a  revenue 
system  to  support  it.  They  authorized  all  the  legis- 
lation of  different  kinds  that  it  has  been  found 
necessary  to  enact  to  govern  the  Indian  tribes  and 
regulate   our   domestic   and   foreign   commerce,   to- 
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gether  with  all  the  steamboats,  railroads,  telegraph 
lines,  exjoress  companies  and  every  other  kind  of 
carrier  or  facility  that  ever  has  been  or  ever  will 
be  employed  in  connection  therewith,  and  DID  IT 
ALL  IN  A  COMPASS  OF  SEVEN  ARTICLES, 
CONSISTING  OF  AN  AGGREGATE  OF  ONLY 
TWENTY-FOUR  SHORT  SECTIONS,  EM- 
BRACING ALL  TOLD  LESS  THAN  FORTY- 
FOUR  HUNDRED  WORDS.  Some  of  our  latest 
State  Constitutions  with  more  than  40,000  words  are 
in  painful  contrast. 

You  may  not  be  able  to  excel,  but  you  can  at 
least  emulate  their  example. 


LET  US  REASON  TOGETHER. 

You  have  many  great  questions  to  deal  with,  but  I 
shall  discuss  only  the  Initiative,  Referendum  and 
Recall. 

These  are  new  questions  that  have  broken  upon 
us  like  a  storm.  They  are  of  such  commanding 
importance  that  I  pass  everything  else  by  that  I 
may  speak  of  them  the  more  fully;  but  first  let  me 
indicate  if  I  can  with  what  spirit  I  speak. 

I  have  great  confidence  in  all  my  fellow-citizens. 
I  believe  most  men  want  to  do  what  is  right— what 
will  most  promote  the  public  welfare— and  that,  with 
only  the  rarest  exceptions,  all  are  patriotic  enough 
to  sacrifice  bias,  prejudice,  ambitions,  personal  ad- 
vantages and  all  unworthiness  for  the  public  good 
as  freely  as  they  would  peril  life  itself  for  the 
national  flag.  All  they  need  to  know  is  what  is 
right — what  is  best— what  will  give  us  the  best  re- 
sults  for  all— the   greatest   good   for   the   greatest 
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number— make  us  the  strongest  and  most  respected 
— and  knowing  this,  instantly  that  will  be  done. 

This  is  true  of  the  men  of  all  parties,  creeds  and 
classes. 

The  most  impressive  legislative  scene  I  ever  wit- 
nessed was  presented  when  the  United  States  Senate, 
having  become  satisfied  that  war  with  Spain  was 
inevitable,  put  a  measure  on  its  passage,  appropri- 
ating fifty  millions  of  dollars,  to  be  immediately 
available  for  the  national  defense,  and,  without  a 
word  of  discussion,  debate  or  comment  of  any  kind, 
ordered  the  call  of  the  roll  and  voted  unanimously 
in  its  support. 

All  party  differences,  all  personal  and  political 
antagonisms  of  every  kind  were  effaced  and  for- 
gotten in  the  presence  of  the  country's  danger,  and 
Eepublicans,  Democrats,  and  Populists,  all  alike 
remembered  only  that  they  were  Americans. 

And  so  it  must  be  here  in  this  Body.  The  law 
governing  your  selection  to  be  delegates  to  this  Con- 
vention was  purposely  so  framed  as  to  make  you 
free,  in  the  discharge  of  your  duties,  from  all  kinds 
of  extraneous  obligations,  and  give  you  an  eye  single 
to  the  highest  and  best  interests  of  our  beloved 
C  ommonwealth. 

It  should  not  be  doubted  that  you  are  imbued  with 
the  spirit  it  was  intended  }rou  should  have  and  that 
you  are,  therefore,  open  to  argument,  to  reason,  to 
persuasion.  I  shall  strive  in  all  I  may  say  to  show 
myself  in  full  sympathy  with  you  in  that  respect. 
In  this  spirit  let  us  reason  together. 

Harsh  words,  bitter  personalities,  acrimonious  im- 
putations, do  not  bring  men  together,  but  force  them 
farther  and  still  farther  apart. 
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Unless  sincerity  and  mutual  respect  for  honest 
differences  hold  sway  this  hour  will  be  wasted. 

Great  waves  of  sentiment  for  reform  or  radical 
changes  in  established  laws  and  conditions  never 
start  without  some  moving  cause. 

That  cause  may  be  all  right,  in  which  event  the 
results  will  be  for  good;  or  it  may  be  all  wrong— 
or  out  of  all  proportion  to  the  commotion  it  excites— 
or  the  wave  may  gather  a  volume  and  intensity  that 
will  make  it  more  dangerous  than  the  evil  of  which 
it  is  born. 

In  any  of  these  events  the  results  will  not  be 
helpful.  They  may  not  be  ruinous,  but  they  will  not 
be  beneficial. 

It  behooves  us  when  such  waves  come  to  study 
them  carefully,  to  ascertain  the  cause  and  then  guide 
them  aright  if  calculated  for  good,  and  to  check, 
control  and  stop  them  if  they  threaten  evil. 

AVe  have  had  many  such  experiences.  Within  the 
memory  of  all  of  us  we  have  had  the  greenback 
wave,  the  free-silver  wave,  the  sound-money  wave, 
the  anti-railroad  wave,  the  temperance  wave,  the 
anti-trust  wave,  and  many  others,  of  more  or  less 
importance,  that  you  will  readily  recall,— some,  in 
the  light  of  subsequent  events,  appear  extremely 
unwise — others  just  the  opposite,  but  some  good 
came  out  of  each  of  them. 

Men  differed  about  them — honestly  differed— but 
finally,  after  conflict  and  contests  and  argument  and 
discussion,  reached  acceptable  results;  then  the 
storms  passed  by— the  waves  subsided,  and  our 
ship  of  state  sailed  on  over  smoother  seas,  only 
stronger  for  the  buffetings  to  which  it  had  been 
subjected. 
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So  it  is  and  will  be  with  the  wave  that  is  upon  us 
now.  Men  differ  about  it — honestlv  differ.  Men 
who  are  conscientiously  struggling  for  the  same 
ultimate  good,  see  with  different  lights. 

If  rightly  conducted  all  such  contests  not  only 
clarify  the  situation  but  they  are  educational — they 
make  men  nobler  and  stronger  and  thus  we  are  all 
benefited.  Differences  are  not,  therefore,  to  be 
deplored.  If  rightly  considered  and  adjusted  they 
usually  prove  blessings  in  disguise. 

It  is  all  according  to  Glod's  Providence  that  we 
should  be  so  tried  and  tested. 


INITIATIVE  AND  REFERENDUM. 

First  now  of  the  Initiative  and  Referendum.  As 
abstract  propositions  they  are  old,  but  not  familiar. 

Not  to  go  beyond  our  own  history  when  the  Con- 
stitution of  the  United  States  was  framed  it  was 
submitted  by  the  Convention  that  framed  it  to  the 
people  of  the  several  States  for  ratification  before  it 
was  put  into  operation.    That  was  Referendum. 

When  the  first  Constitution  of  Ohio  was  adopted 
the  Convention  that  framed  it  did  not  submit  it  to 
the  people  for  ratification,  but  promulgated  it  and 
put  it  into  operation  without  giving  the  people  any 
opportunity  to  approve  or  disapprove. 

That  was  not  Referendum.  Time  developed 
imperfections  and  insufficiencies  in  that  instrument, 
but  this  failure  to  submit  it  to  the  people  for  their 
approval  was  one  of  the  causes  in  addition  to  others 
on  account  of  which  it  was  superseded  by  the  Consti- 
tution of  1851. 
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The  practice  of  submitting  Constitutions  and  their 
amendments  to" the  people  for  ratification  and  adop- 
tion has  been  generally  observed  in  all  the  States 
of  the  Union. 

In  some  of  the  States,  even  though  their  Constitu- 
tions did  not  provide  for  it,  legislative  measures  of 
a  local  character  have  also  been  occasionally  sub- 
mitted to  the  people  for  approval  before  putting 
them  into  operation. 

In  the  same  way  a  form  of  the  Initiative  has  been 
sometimes  recognized  in  connection  with  local  legis- 
lation without  any  special  authority  for  it. 

There  are  some  judicial  decisions  on  the  subject. 

With  but  little  conflict  the  courts  have  held  that 
where  the  Constitution  of  a  State  has  vested  all 
legislative  power  in  the  Legislature  and  is  silent  on 
the  subject,  both  the  Initiative  and  the  Referendum 
may  be  exercised  as  to  the  legislation  of  municipal- 
ities and  local  subdivisions,  but  not  as  to  general 
legislation  affecting  the  whole  State. 

The  foundation  for  the  distinction  is  stated  by 
Judge  Cooley  in  the  discussion  of  another  subject, 
in  his  work  on  Constitutional  Limitations,  as  fol- 
lows : 

"  *  *  *  The  legislature  can  not  dele- 
gate its  power  to  make  laws,  but  fund- 
amental as  this  maxim  is,  it  is  so  qualified 
by  the  customs  of  race  and  by  other  maxims 
which  regard  local  government,  that  the 
right  of  the  legislature,  in  the  entire  absence 
of  authorization  or  prohibition  to  create 
town  and  other  inferior  municipal  organ- 
izations, and  to  confer  upon  them  the  pow- 
ers of  local  government,  and  especially  of 
local   taxation   and   the   police   regulation, 
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usual  with  such  corporations,  would  always 
pass  unchallenged.  The  legislature  in  these 
cases  is  not  regarded  as  delegating  its 
authority,  because  the  regulation  of  such 
local  affairs  as  are  commonly  left  to  local 
boards  and  officers  is  not  understood  to  be- 
long properly  to  the  State." 

It  is  not  necessary,  therefore,  to  change  our  Con- 
stitution to  authorize  both  the  Initiative  and  the 
Referendum  as  to  local  legislation;  but  it  is  neces- 
sary to  change  it  to  authorize  the  exercise  of  these 
rights  by  the  electors  of  the  whole  State. 

It  is  because  of  this  holding  of  the  Courts  that 
it  was  competent  for  our  last  Legislature  to  authorize 
the  Initiative  and  the  Referendum  in  municipalities ; 
and  competent  for  a  preceding  Legislature  to  enact 
the  Rose  County  Local  Option  Law,  because  under 
it  action  is  taken  by  Counties  upon  the  petition  of 
a  prescribed  number  of  voters. 

The  same  is  true  as  to  all  the  laws  we  have  had 
subject  to  local  votes,  authorizing  Municipal  and 
Township  Local  Option,  the  location  of  County  seats, 
the  building  of  bridges,  the  making  of  local  improve- 
ments, and  doing  many  other  things  that  might  serve 
as  illustrations  to  show  that  in  various  ways  we 
have  always  had  a  species  of  Initiative  and  Refer- 
endum, although  we  have  not  heretofore  commonly 
employed  these  names  to  designate  such  proceedings. 
Our  experience  in  this  respect  should  be  of  value 
to  us  now. 

According  to  this  experience  where  the  electorate 
is  not  too  large  and  where  the  question  submitted  is 
simple,  and  one  affecting  either  the  pocketbooks  or 
the  personal  habits  of  the  people,  a  good  vote  and 
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an  intelligent  vote  is  usually  secured;  but  when  the 
number  of  voters  is  large,  and  the  questions  are 
complicated,  or  have  reference  to  the  Community 
as  a  whole,  and  nobody  in  particular,  the  vote  is 
generally  very  light  as  compared  with  that  cast  for 
the  candidates  for  office,  voted  for  at  the  same 
time,  and  consequently  the  public  expression  so  se- 
cured is  correspondingly  less  satisfactory. 

We  have  had  the  same  experience  with  respect 
to  Constitutional  amendments  that  have  been  sub- 
mitted to  be  voted  upon  by  all  the  electors  of  the 
State. 

We  should  bear  in  mind,  therefore,  that  if  it  be 
the  purpose  of  the  Initiative  and  the  Referendum 
to  secure  an  expression  of  the  voters  with  respect 
to  local  legislation,  we  have  all  the  power  and  au- 
thority now  necessary  for  that  purpose  without 
changing  our  Constitution;  and  that,  in  the  second 
place,  we  are  likely  to  get  the  most  satisfactory 
expressions,  only  when  the  numbers  to  vote  are 
smallest  and  the  questions  submitted  are  simplest; 
particularly  is  all  this  true  when  the  questions  sub- 
mitted do  not  involve  sumptuary  legislation  or  affect 
individual  property  rights.  When  these  features  are 
involved  there  is  always,  as  a  rule,  a  large  vote. 

But  what  we  are  now  called  upon  to  consider  is 
not  the  Initiative  and  Referendum  as  applied  to 
local  subdivisions  and  to  simple  and  distinct  propo- 
sitions of  legislation ;  such  as  whether  a  Community 
shall  be  wet  or  dry,  — the  Courthouse  shall  be  lo- 
cated at  one  place  or  another— a  particular  bridge 
shall  be  built  or  not  built;  but,  whether  or  not  we 
shall  have  general  legislation  affecting  the  whole 
State,   to   be   submitted  to   all  the   electors   of   the 
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whole  State ;  and  not  only  general  legislation,  but  the 
most  complicated  as  well  as  the  simplest  kind  of 
general  legislation;  and  be  compelled  to  accept  or 
reject  without  privilege  or  power  to  debate  or 
amend. 

For  the  proposal,  as  you  have  formulated  it,  is 
that  on  the  petition  of  a  small  percentage  of  the 
voters,  any  law  enacted  by  the  Legislature  having 
general  operation  throughout  the  whole  State,  shall 
be  submitted  to  the  voters  of  the  whole  State  for 
their  approval  before  it  shall  be  allowed  to  go  into 
operation;  and  that  on  a  like  petition  any  bill  that 
anybody  may  draft  shall  be  submitted  to  the  whole 
body  of  the  voters  of  the  State  for  approval  and 
that  securing  a  majorit}7  vote  in  its  favor  it  shall 
become  a  law,  even  beyond  the  power  of  the  Gov- 
ernor to  veto  it. 

All  concede  that  this  involves  a  radical  change  in 
legislative  methods,  but  the  advocates  of  these 
propositions  tell  us  that  they  do  not  involve  an  aban- 
donment of  representative  government  or  any  exper- 
iment—that the}^  have  been  put  into  operation  in 
Oregon,  California,  and  a  number  of  other  States, 
and  that  they  have  been  found  effective  for  good 
results;  that  the  movement  was  conceived  and  inau- 
gurated to  cure  conditions  of  political  bossism  and 
corruption ;  that  the  people  had  lost  control  of  their 
own  Government,  and  in  this  way  that  control  has 
been  restored  to  them,  and  that  no  one  should  op- 
pose these  propositions  unless  he  is  afraid  to  trust 
the  people,  and  that  as  wholesome  results  have  been 
secured  elsewhere,  so,  too,  can  they  be  secured  here 
in  Ohio. 
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WOULD  ADD  TO  BURDENS  OF 
LEGISLATION. 

There  are  a  number  of  objections  that  should  be 
considered. 

In  the  first  place,  it  would  increase  the  burden  of 
elections;  if  not  by  increasing  the  number,  at  least, 
by  increasing  our  duties  and  responsibilities. 

With  only  a  duty  of  choosing  between  candidates 
and  platforms  we  have  found  elections  such  a  dis- 
agreeable responsibility  that  we  have  wisely  sought 
to  minimize  their  number  and  simplify  their  char- 
acter. 

In  this  behalf  only  a  few  years  ago  we  abolished 
our  October  elections  and  later  consolidated  elec- 
tions of  Congressmen  and  State  officials  so  as  to 
have  all  occur  in  even-numbered  }Tears  and  munic- 
ipal and  other  local  elections  so  as  to  have  them 
occur  in  odd-numbered  vears. 

If  now  in  addition  to  candidates  and  platforms  we 
are  to  be  compelled  to  consider  and  vote  on  all 
kinds  of  local  and  State  legislation  everv  time  we 
go  to  the  ballot  box,  we  shall  find  election  day  the 
busiest  and  most  burdensome  of  all  the  year,  since 
although  the  mere  voting  may  be  a  small  matter,  yet 
the  duty  that  will  be  placed  upon  us  by  this  change 
will  be  onerous  indeed. 

The  reading,  study  and  labor  attendant  upon  the 
general  investigation  and  inquiry  we  must  make  to 
familiarize  ourselves  with  the  many  measures  we 
are  likely  to  be  required  to  pass  judgment  upon  will 
be  exacting  beyond  any  experience  we  have  ever  had 
with  elections.  It  has  been  said  there  will  be  a  com- 
pensation in  the  education  the  people  will  get  and 
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the  gratification  that  will  come  to  them  from  a 
realizing  sense  of  duty  performed. 

As  to  many  people  this  may  be  in  some  measure 
true,  but  there  will  be  a  large  percentage  of  the 
voters  who  will  not  appreciate  the  benefit  thus  re- 
ceived. It  is  too  intangible  to  be  an  inducement  to  a 
large  percentage  who  will  always  be  so  practical  as 
to  be  more  concerned  about  their  own  affairs  than 
they  are  about  those  of  the  State. 

It  has  also  been  suggested  that  there  may  be  but 
little  resort  to  these  methods  in  actual  experience; 
that  the  great  value  to  the  public  is  in  the  moral 
effect  of  the  knowledge  that  such  weapons  are  at 
hand. 

There  are  two  answers. 

In  the  first  place,  if  they  are  to  be  little  used  it 
is  not  important  that  we  have  them.  "The  game 
will  not  be  worth  the  candle."  In  the  second  place, 
practical  experience  where  these  measures  have  been 
adopted  shows  the  contrary.  In  Oregon,  where  the 
Initiative  and  Referendum  have  been  in  operation 
some  years,  there  has  been  a  growing  increase  in 
the  number  of  measures  voters  have  been  called 
upon  to  approve  or  disapprove  at  each  State  elec- 
tion. 

There  were  only  two  such  measures  in  1904,  the 
first  year;  eleven  such  measures  in  1906;  nineteen 
in  1908;  while  in  1910,  thirty-two  legislative  meas- 
ures were  submitted  under  the  Initiative  and 
Referendum.  In  Oregon,  the  State  prints  and 
distributes  these  bills  with  explanations  and  argu- 
ments, limited  to  two-hundred  words,  for  and  against 
each  measure. 


[14] 


f  6  & 


According  to  the  proposal  you  have  adopted  these 
arguments  are  to  be  limited  to  three-hundred  words 
each. 

In  Oregon,  in  1910,  these  bills  and  the  explana- 
tions and  arguments  made  a  book  of  two  hundred 
and  eight  pages.  Each  voter  was  expected  to  study 
carefully  each  bill  and  the  argument  for  it,  and  the 
argument  against  it,  in  order  to  qualify  himself  to 
pass  judgment  upon  it;  and  manifestly  if  he  failed 
to  do  this  he  was  not  qualified  to  vote  intelligently. 

If  we  should  put  similar  measures  into  operation 
here  and  should  make  a  proportionate  use  of  them, 
our  voting  population  being  ten  times  greater  than 
it  is  in  Oregon,  it  would  mean  that  we  would  at  each 
State  election  be  called  upon  to  vote  upon  more  than 
three-hundred  legislative  measures,  and  in  order  to 
qualify  ourselves  to  vote  upon  them  intelligently,  we 
would  have  to  read  more  than  three-thousand  pages 
of  bills  and  arguments,  since  our  arguments  are  each 
to  be  one-hundred  words  longer  than  they  are  in 
Oregon;  and  that  is  more  of  that  kind  of  literature 
than  fifty  per  cent,  of  the  people  of  the  United 
States  read  in  a  lifetime.  Most  people  might  read 
that  amount  of  fiction  or  history  for  pleasure,  but 
they  would  not  wade  through  such  a  mass  of  that 
kind  of  printed  matter  merely  to  learn  how  to  vote. 
They  would  ordinarily  rather  vote  in  the  dark  or 
forego  the  privilege  entirely. 

But  those  who  would  not  read  at  all  would,  per- 
haps, have  less  trouble  than  those  who  did.  To 
those  who  would  not  read  it  could  not  make  any 
difference  that  the  power  of  amendment  is  denied, — 
that  the  bills  must  be  voted  upon  precisely  as  sub- 
mitted,—"not  a   t  crossed  nor  an  i  dotted." 
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Every  man  knows  who  has  ever  had  experience  as 
a  member  of  a  Parliamentary  Body  that  it  is  only 
through  the  power  of  amendment  and  the  debate  and 
discussion  precipitated  by  objections  that  the  weak- 
nesses of  bills  as  introduced  are  developed  and 
corrected,  and  that  without  an  opportunity  for  con- 
sideration in  Committee  and  discussion  and  amend- 
ment there,  and  on  the  floor  of  the  body,  it  is  usually 
impossible  to  reach  conclusions  acceptable  to  a  ma- 
jority of  the  membership  with  respect  to  a  contro- 
verted proposition. 

You  do  not  need  to  go  beyond  your  own  experi- 
ence for  a  conclusive  illustration  of  the  truth  of  this 
statement.  Recall  your  experience  with  respect  to 
the  proposal  for  which  a  majority  have  voted  with 
respect  to  the  liquor  question,  and  you  will  be 
reminded  that  it  has  been  only  through  the  employ- 
ment of  all  the  facilities  of  regular  parliamentary 
procedure  that  you  were  able,  finally,  to  reach  a  con- 
clusion upon  which  a  majority  could  unite;  but  you 
need  not  go  beyond  the  very  proposition  I  am  dis- 
cussing. 

When  the  campaign  was  on,  and  for  weeks  after 
the  Convention  assembled,  the  members  who  favored 
the  Initiative  and  Referendum  probably  did  not 
realize  that  they  would  have  trouble  to  agree  upon 
a  proposal  acceptable  to  a  majority  of  the  member- 
ship ;  but,  according  to  the  press  advices,  it  has  been 
only  through  long,  wearisome,  patient,  struggling 
endeavor  and  resort  to  every  available  parliamentary 
facility  and  procedure,  including  the  much-abused 
caucus,  that  you  have  finally  agreed  in  Com- 
mittee upon  the  proposal  that  has  been  reported. 
What  you  will  do  when  the  Convention  acts  re- 
mains to  be  seen. 
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EVASION  OF  RESPONSIBILITY. 

Another  objection,  applicable  to  the  Referendum, 
is  that  it  has  a  tendency  to  induce  legislators  to 
evade  their  responsibility  as  to  troublesome  ques- 
tions of  legislation,  a  vote  on  which,  either  for  or 
against,  they  desire,  for  any  reason,  to  avoid. 

Again  it  is  unnecessary  to  go  beyond  the  experi- 
ence of  this  Body  for  support  for  this  objection. 

A  few  days  ago  in  the  report  of  your  proceedings 
the  newspapers  carried  the  following : 

"Many  delegates  here  to-day  predicted 
the  adoption  of  the  Woman's  Suffrage 
proposal.  Several  delegates  stated  that 
they  would  not  oppose  the  question  on  the 
floor,  for  the  reason  that  they  believed  the 
electors  would  defeat  it  when  submitted." 

It  is  fundamental  that  every  public  official  should 
act  with  respect  to  every  measure  he  is  called  upon 
to  consider,  according  to  his  conscientious  conviction 
of  duty.  All  so  agree,  and  yet  it  is  common  knowl- 
edge that  we  do  not  always  get  this  highest  and 
best  service  when  it  is  known  that  no  matter  what 
action  may  be  taken,  it  is  not  final,  but  subject  to 
review. 

TWO  LEGISLATURES. 

A  more  serious  objection  is  the  fact  that  these 
proposed  changes  would  provide  for  practically  two 
Legislatures. 

One  composed  of  Representatives  duly  chosen  who 
meet  in  an  organized  body  and  under  the  obliga- 
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tions  of  an  oath  of  office  discharge  their  duties  ac- 
cording to  parliamentary  procedure. 

The  other  an  unorganized  body  of  electors  limited 
only  by  the  total  number  in  the  State,  who  do  not 
act  under  the  responsibilities  of  an  oath  of  office; 
who  have  no  parliamentary  procedure;  who  cannot 
have  the  benefits  of  consideration  by  a  committee, 
with  a  report  therefrom ;  who  cannot  amend  or  sug- 
gest amendments;  who  cannot  by  objection  and 
discussion  and  debate  develop  a  necessity  for  amend- 
ments; who  are  largely  dependent  for  information 
upon  what  is  furnished  them  by  the  State,  which 
would  probably  be  greater  in  volume  in  a  State  like 
Ohio  than  the  average  voter  would  be  able  to  read, 
let  alone  study  and  master,  no  matter  how  willing- 
he  might  be  to  try  to  do  so  under  fair  circumstances. 

It  is  not  a  question  of  trusting  either  the  integrity 
or  the  intelligence  of  the  people,  but  rather  of  trust- 
ing their  patience  and  willingness  to  make  the  in- 
vestigation and  study  necessary  to  enable  them  to 
act  with  wisdom. 

We  have  had  some  experience  as  to  what  voters 
will  do  as  to  general  proposals  under  ordinary  cir- 
cumstances. They  have  had  a  good  deal  of  experi- 
ence in  Oregon. 

This  experience  shows  that  on  legislative  proposi- 
tions of  a  general  character,  not  affecting  personal 
habits  or  individual  pocketbooks,  the  total  vote  cast 
ranges  from  about  sixty  to  eighty  per  cent,  of  the 
total  vote  cast  at  the  same  election  for  candidates 
for  office,  indicating  that  in  addition  to  those  who 
may  vote  against  measures  because  they  do  not  know 
enough  about  them  to  be  satisfied  to  vote  for  them, 
there  must  be  a  very  large  percentage  of  voters, 
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who,  for  the  same  lack  of  information,  do  not  vote 
at  all. 

According  to  newspaper  reports  you  have  been 
advised  to  favor  a  Short  ballot.  There  is  much  to 
be  said  in  favor  of  that  suggestion.  The  chief 
reason  for  favoring  a  Short  ballot  is,  however,  that 
the  voters,  according  to  the  gentlemen  who  advocate 
that  reform,  should  not  be  required  to  study  the 
.qualifications  and  fitness  of  an  undue  number  of 
candidates  to  be  voted  for  at  the  same  time;  but  it 
would  seem  inconsistent  to  argue  that  it  is  too  much 
to  require  of  the  voter  that  he  shall  pass  judgment 
on  perhaps  a  dozen  candidates  at  the  same  time,  and 
yet,  at  the  same  time  vote  to  approve  or  disapprove 
thirty  or  more,  perhaps  three  hundred  or  more,  leg- 
islative measures,  all  important,  and  all  affecting 
the  whole  State,  and  most  of  them  probably  suffi- 
ciently complicated  to  cause  lawyers  to  differ  and 
Courts  to  disagree  as  to  how  they  should  be  con- 
strued. 

Experience  has  shown  that  the  voter  is  much  more 
likely  to  study  candidates  than  he  is  to  study  legis- 
lative propositions;  especially  when  the  legislative 
propositions  do  not  concern  his  personal  habits  or 
his  pocketbook;  for  the  record  shows  that  every- 
where in  this  country  where  experience  has  been 
had,  and  everywhere  in  Switzerland,  from  which 
country  we  are  borrowing  these  ideas,  with  the  ex- 
ceptions noted,  the  vote  will  always  be  from  twenty 
to  fifty  per  cent,  greater  upon  individual  candidates 
than  on  legislative  propositions.  Many  voters  lose 
interest  in  a  ballot  as  soon  as  they  get  through  with 
the  human  being,  flesh  and  blood  part  of  it. 
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In  Switzerland  the  neglect  of  the  elector  to  vote 
on  legislative  propositions,  although  presented  on 
the  same  ticket  with  candidates,  for  whom  he  voted, 
became  so  great  that,  finally,  laws  were  passed, 
making  it  compulsory  for  him  to  also  vote  upon  the 
legislative  proposals.  But  the  aggregate  vote  for 
and  against  measures  has  been  no  larger  since  than 
it  was  before.  The  non-voters  now  vote  as  the  law 
requires,  but  they  vote  blanks,  thereby  demon- 
strating that  while  you  may  compel  the  voter  to  go  to 
the  polls  and  cast  a  ballot,  you  camiot  compel  him 
to  vote  for  or  against  if  he  prefers  not  to  do  so ;  and 
that  rather  than  vote  for  or  against  measures  he 
does  not  understand,  or  take  the  trouble  to  learn 
about,  he  will  "shoot  in  the  air." 

MINORITY   RULE. 

The  result  is  that  where  a  majority  of  all  the 
votes  cast  at  the  election  is  not  required  to  carry  a 
measure,  but  only  a  majority  of  the  votes  cast  for 
and  against  the  proposition,  it  frequently  occurs 
that  a  measure  is  adopted  by  a  minority  vote.  This 
has  happened  so  often  that  it  is  a  just  criticism  to 
charge  that  the  plan  is  well  calculated,  if  not  in- 
tended, to  enable  a  compact,  well-organized  minority, 
to  carry  a  proposition  against  an  unorganized  ma- 
jority. 

It  has  been  stated  that,  as  a  rule,  all  men  who 
believe  in  a  single  tax  as  advocated  by  Henry 
George,  favor  the  Initiative  and  Referendum  be- 
cause of  the  possibility  thus  afforded  of  enacting  a 
law  of  that  character. 

The  statement  has  been  repeatedly  made  in  the 
public  press,  that  prominent  leaders  of  the  single  tax 
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movement  have  said  that  their  purpose  in  favoring 
the  Initiative  and  the  Referendum  is  to  make  more 
possible,  through  the  compact  organization  of  a  mi- 
nority, the  enactment  of  the  legislation  the)r  desire. 

Without  regard  to  what  the  fact  may  be  as  to 
that  matter,  it  is  not  wise  to  favor  measures  calcu- 
lated to  give  a  minority  control.  That  the  majority 
shall  rule  is  a  basic  principle  of  our  Institutions. 

Many  other  objections  might  be  made,  but  I  shall 
mention  only  one  more,  probably  the  most  serious 
of  all. 

We  could  survive  all  the  evils  that  would  likely 
result  on  account  of  the  objections  already  men- 
tioned, if  thev  should  be  overruled  and  there  were 
no  others;  for  none  of  them  would  be  vital  in  char- 
acter, and  in  time  we  might  and  wrould  find  some 
way  to  correct  evils  that  might  arise;  both  those 
which  are  foreseen  and  those  which  are  unforeseen; 
but  this  proposed  change  would  be  attended,  I  fear, 
with  far  more  serious  consequences  than  any  yet 
pointed  out. 

REPRESENTATIVE  GOVERNMENT. 

We  have  a  representative  form  of  government; 
our  fathers  were  of  the  opinion  that  in  a  Country 
of  such  vast  areas  as  we  have,  with  a  population 
of  millions,  soon  to  be  multiplied  to  hundreds  of 
millions,  direct  Government  by  the  people  was  im- 
practicable and  impossible.  They,  therefore,  pro- 
vided for  a  popular  Government  to  be  conducted, 
not  by  the  people  directly  acting  in  its  conduct,  but 
by  representatives  of  the  people  so  acting— repre- 
sentatives chosen  by  the  people,  because  of  their 
supposed  character  and  qualifications  for  such  serv- 
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ice— all  sworn  to  sustain  the  Constitution  of  the 
State,  and  the  Nation  and  all  the  laws  of  the 
Country. 

When  this  form  of  government  was  adopted  it 
was  thought  to  be  a  long  step  forward  in  the  science 
and  progress  of  enlightened  Government.  It  was 
thought  to  solve  the  difficult  problem  of  how  the 
people  could  conduct  a  Government  of  their  own. 

For  more  than  a  hundred  years  we  apparently 
unanimously  flattered  ourselves  that  we  had  suc- 
cessfully solved  that  problem;  that  we  had  popular 
Government;  that  the  people  did  control  the  Gov- 
ernment. We  believed  with  Lincoln  that  our  Gov- 
ernment was  of  the  people,  by  the  people  and  for 
the  people. 

The  American  people  not  only  have  believed 
through  all  this — more  than  a  century  of  national 
life  and  experience — that  they  have  had  such  a  Gov- 
ernment, but  they  have  become  attached  to  it,  af- 
fectionately attached  to  it,  because  of  the  wonderful 
success  they  have  achieved  under  it.  This  should, 
at  least,  admonish  us  to  not  make  radical  changes 
lightly  or  inconsiderately,  but  only  after  careful  ex- 
amination and  with  an  intelligent  conception,  if  we 
can  get  it  of  the  consequences. 

Surely  we  should  know  whether  we  are  to  take  a 
step  backward  or  forward;  whether  it  is  progress 
or  retrogression  that  is  offered.  What  then  is  it 
that  we  are  asked  to  do? 

We  are  told  that  it  is  not  an  abandonment  of 
Representative  Government,  but  only  a  restoration. 
This  statement  concedes  that  abandonment  would 
be  a  fatal  objection.  It  is,  therefore,  important  to 
ascertain  whether  the  statement  be  true. 
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To  say  that  the  people  shall  do  directly  what  they 
have  been  doing  by  Representatives  is  to  simply  say 
that  as  to  the  particular  matters  involved,  the}-  will 
have  no  Representatives;  and  to  say  they  will  have 
no  Representatives  in  a  given  case,  is  to  say  that 
we  have  at  least  to  that  extent  reached  the  end  of 
Rej^resentative  Government.  And  that  is  at  least 
partial  abandonment,  and  that  is  all  that  has  been 
claimed.    It  is  the  entering  wedge. 

If  Representative  Government  had  been  a  failure, 
there  might  be  a  good  excuse  for  what  is  proposed, 
for  in  such  a  contingency  it  would  behoove  us  to 
make  some  kind  of  change;  but  Representative  Gov- 
ernment has  not  been  a  failure.  On  the  contrary, 
it  has  been  a  triumphant  success. 

Under  it  there  have  been  many  abuses.  Many 
men  selected  to  office  have  disappointed  their  con- 
stituents. There  have  been  many  scandals  to  jar 
our  confidence,  but,  all  things  considered,  we  can 
say  without  successful  contradiction  that  our  Gov- 
ernment and  our  people  have  been  freer  from  trou- 
bles of  this  character  than  any  other  in  the  world. 

This  is  particularly  true  as  to  our  own  State  of 
Ohio.  From  the  clay,  when  in  1788  Civil  Government 
for  the  Northwest  Territory  was  inaugurated  at 
Marietta,  down  until  this  time  the  historv  of  our 
State  and  its  Government  has  been  one  to  excite  our 
unqualified  pride. 

We  have  had  only  enough  disappointment  to  em- 
phasize the  exceptionally  high  character  and  extraor- 
dinary efficiency  of  those  who  have  represented  us  in 
public  life. 

They  may  have  had  insufferable  troubles  in 
Oregon  and  California  and  they  probably  did  have. 
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'  It  may  be  they  could  not  find  any  other  equally 
efficient  way  in  which  to  remedy  those  troubles.  I 
would  not  criticise  the  men  who  in  those  States  were 
compelled  to  grapple  with  conditions  we  may  not 
understand,  and  who  doubtless  with  a  patriotic  and 
laudable  purpose  to  restore  and  insure  good  Govern- 
ment resorted  to  these  methods ;  but,  however,  it  may 
have  been  in  those  States,  there  has  been  no  suffi- 
cient provocation  for  any  such  experiment  in  Ohio. 
Moreover  with  their  smaller  populations  and  their 
peculiar  conditions,  methods  and  systems  may  be 
practicable  there  that  would  not  be  with  us.  We 
have  a  vastly  larger  population,  more  varied  inter- 
ests, more  business  activities,  and  a  restless,  busy, 
intelligent  people,  who  need  all  their  time  for  their 
own  affairs  and,  therefore,  prefer  that  legislative 
measures  shall  be  framed  and  dealt  with  by  Repre- 
sentatives, assembled  in  parliamentary  bodies,  and 
acting  under  official  responsibility. 

So  much  of  our  time  is  so  necessarily  taken  up 
with  elections,  and  legislative  matters  that  we  prefer 
to  curtail  these  duties  rather  than  enlarge  them. 
Only  a  few  years  ago  public  sentiment  became  so 
strong  against  annual  sessions  of  our  General  As- 
sembly that  it  forced  the  adoption  of  biennial  ses- 
sions. Let  us  not  now  thoughtlessly  or  for  some 
trivial  cause  or  under  some  specious  pretext  fly  to 
the  other  extreme  and  create  another  Legislature, 
of  the  character  proposed,  especially  not  until  we 
have  some  better  reason  than  that  "it  has  worked 
well  in  Oregon." 

Along  with  the  Initiative  and  Referendum,  the 
Recall  has  been  put  into  operation  in  these  other 
States,  and  has  been  proposed  to  this  Convention. 
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I  understand  there  is  not  much  likelihood  of  such  a 
proposal  being  adopted,  and  that  is  fortunate.  For- 
tunate, because  most  of  our  civil  officers  are  elected 
only  for  the  short  term  of  two  years.  As  to  all  such 
they  are  scarcely  familiar  with  their  duties  until 
they  must  either  retire  or  stand  for  re-election. 

There  is  nothing  in  our  experience  to  show  that 
this,  with  the  provisions  we  have  for  removal  is 
not  a  sufficient  safeguard. 

It  would  be  a  burdensome  and  unnecessary  mul- 
tiplication of  our  duties  to  compel  us,  from  time  to 
time,  to  hold  intermediate  elections  at  public  expense 
to  determine  whether  an  official  duly  chosen  shall 
be  allowed  to  serve  out  the  short  term  for  which  he 
has  been  elected,  particularly  so  when  we  may  other- 
wise provide  as  will  presently  be  suggested. 

JUDICIAL   RECALL. 

While  their  terms  are  longer  there  is  a  more  se- 
rious objection  to  the  Recall  when  applied  to  the 
Judiciary. 

Our  Judges  are  not  more  sacred  than  other  offi- 
cials. They  do  not  claim  to  be,  nobody  else  claims 
that  thev  are,  but  their  services  are  far  more  im- 
portant  than  those  of  any  other  class  of  officials; 
and  it  is  important  to  us,  rather  than  to  them,  that 
we  should  have  in  the  manner  in  which  they  dis- 
charge these  duties  the  highest  possible  efficiency. 
Our  experience  has  demonstrated  that  our  fathers 
were  wise  in  making  our  three  Departments  of  Gov- 
ernment separate,  independent,  and  co-ordinate; 
particularly  were  they  wise  in  making  the  Judicial 
Department  separate  and  independent. 
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There  never  had  been  a  judiciary,  in  any  Country 
under  any  Government,  before  their  time,  indepen- 
dent as  they  are,  not  only  to  administer  justice  as  to 
private  controversies,  but  also  to  check  all  encroach- 
ments upon  the  fundamental  law  of  the  land. 

That  Department  was  made  separate  and  inde- 
pendent, not  only  because  of  the  subserviency  of  the 
English  Judges  when  they  held  office  only  by  the 
favor  of  the  King,  but  because  it  was  realized  that 
we  must  not  only  have  impartial  Tribunals,  for  the 
adjudication  of  controversies  between  private  lit- 
igants, but  that,  if  our  written  Constitutions  were 
to  stand,  there  must  be  a  power  lodged  somewhere 
to  compel  the  observance  of  their  limitations, — a 
power  that  could  check  the  encroachments  of  both 
the  Congress  and  the  Executive.  Only  a  separate, 
distinct,  independent  Department  of  unquestioned 
authority  and  power,  beyond  the  control  of  either 
of  the  other  Departments,  could  be  sufficiently  in- 
dependent and  fearless  to  perform  this  high  service. 
The  Federal  Constitution  led  the  way  in  making  this 
reform  and  all  the  older  States  followed,  not  so 
much  from  compulsion  as  from  choice.  What  has 
been  the  result?  In  neither  State  nor  Nation  have 
we  had  any  thing  of  which  to  make  serious  com- 
plaint, but  only  cause  for  sincere  pride  and  con- 
gratulation. 

But  we  are  told  that  the  experience  has  been  dif- 
ferent in  other  States,  and  that  our  experience  may 
not  be  so  satisfactory  in  the  future,  and  that  for 
such  reason  the  Recall  should  be  adopted,  and  be 
made  to  apply  to  Judges  as  well  as  to  other  Civil 
officers. 
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All  are  agreed  that  there  should  be  some  way 
of  removing  officials  from  office,  including  judges, 
on  account  of  such  offenses  as  are  now  made  the 
subject  of  impeachment. 

It  is  accordingly  provided  in  the  Federal  Consti- 
tution that  they  should  be  subject  to  impeachment, 
and  provided  in  a  general  way  what  the  procedure 
should  be. 

With  some  variance  as  to  the  grounds  most  of  the 
States  have  adopted  similar  provisions. 

In  the  Ohio  Constitutions  of  1802  and  1851,  it  was 
provided  that  they  might  be  removed  by  impeach- 
ment for  "misdemeanors  in  office." 

We  have  had  little  occasion  to  consider  the  effi- 
ciency of  this  remedy,  but  it  may  be  justly  criti- 
cised as  too  cumbersome  and  not  easily  available. 

Articles  of  Impeachment  can  be  presented  only 
by  the  House  of  Representatives,  and  they  can  be 
tried  only  by  the  Senate. 

To  set  this  machinery  in  motion  would  ordinarily 
be  a  considerable  undertaking,  even  when  the  Senate 
and  the  House  are  in  session;  but  the  Legislature 
now  holds  only  one  regular  session  biennially,  and 
that  is  rarely  longer  than  three  or  four  months.  The 
result  is  that  five-sixths  of  the  time,  or  possibly 
twenty  months  out  of  twenty-four,  impeachment 
proceedings  are  wholly  impossible;  and,  during  the 
short  time  they  are  available,  the  machinery  is  so 
unwieldy  that  only  an  extraordinary  case  would 
induce  a  resort  to  it;  and  then  in  most  instances  the 
time  of  the  General  Assembly  might  be  better  em- 
ployed. For  having  only  one  session  every  two 
years  the  ordinary  demands  for  legislation  leave  but 
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little  time  to  the  Legislature  while  in  session  for 
anything  else. 

In  consequence  the  remedy  by  impeachment  as 
now  provided  would  be  found  well-nigh  no  remedy 
at  all,  if  we  should  have  occasion  to  invoke  it. 

But  this  does  not  show  a  necessity  for  the  Recall 
as  proposed,  but  rather  that  we  should  make  suit- 
able provision  in  some  other  way  for  a  simpler 
method  of  preferring  charges  and  a  more  available 
tribunal  before  which  to  trv  them,  with  a  less  cum- 
bersome  proceeding  -according  to  which  the  trial 
should  be  conducted. 

It  is  not  within  my  province  or  privilege  to  formu- 
late a  proposal  for  your  consideration,  but  I  suggest 
that  it  might  be  made  the  duty  of  the  Attorney- 
General  to  receive  and  examine  charges  against 
Judges  and  other  public  officials,  now  subject  to 
impeachment,  and  if  he  shall  find  them  sufficient  in 
law,  and  that  there  is  probable  guilt,  to  put  them 
into  proper  legal  form  and  report  them  to  the  Gov- 
ernor with  a  recommendation  that  impeachment  pro- 
ceedings be  had;  in  which  case  it  shall  be  the  duty 
of  the  Governor  to  summon  an  Impeachment  Court, 
consisting  of  such  number  of  members  as  he  shall 
determine,  not  less  than  three  nor  more  than  fifteen, 
to  be  selected  by  him  from  judges  on  the  Bench  and 
other  citizens  of  the  State,  in  such  proportion  as  he 
may  determine;  which  court  shall  be  convened  at  a 
time  and  place  to  be  designated  by  him,  and  then 
and  there  proceed  to  hear  and  determine  upon 
the  law  and  the  evidence,  the  charges  preferred— the 
Attorney-General  representing  the  State,  and  the 
impeached  official  defending  in  person  or  by  attor- 
ney. If  charges  be  preferred  against  the  Governor 
or  the  Attorney-General,  the  Chief  Justice  of  the 
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Supreme  Court  might  be  authorized  to  act  in  his 
stead. 

All  the  details  of  such  a  proceeding  should  be  left 
to  the  Legislature. 

I  am  only  suggesting  that  it  is  an  easy  matter 
to  provide  a  tribunal  that  can  be  invoked  at  any 
time,  with  but  little  cost,  to  hear,  in  an  orderly  way, 
that  will  protect  all  rights  involved,  any  charges  that 
may  be  brought  upon  which  there  should  be  a  trial; 
and  that  through  the  Attorney-General  and  the  Gov- 
ernor there  would  be  an  assurance  that  no  such  pro- 
ceeding would  be  had  on  frivolous  or  trivial  charges, 
or  except  upon  lines  that  would  protect  the  public 
and  secure  equity  and  justice  to  all  concerned,  with 
but  slight  expense  and  without  annoying  the  entire 
electorate,  concerning  a  matter  for  which  ordinarily 
it  has  neither  time  nor  disposition. 

With  a  remedy,  so  easily  provided,  for  whatever 
may  be  lacking  in  our  present  procedure  it  does  not 
seem  wise  to  resort  to  the  practically  untried  experi- 
ment of  the  Recall  with  all  its  expense,  trouble  and 
annoyance. 

Certainly  it  is  not  necessary  to  call  upon  the 
1,200,000  voters  of  Ohio  to  sit  in  judgment  upon  a 
charge  against  some  one  of  our  judges  that  he  has 
committed  some  kind  of  a  "misdemeanor  in  office." 
Certainly  it  can  be  better  done  by  a  competent  tri- 
bunal appointed  for  that  purpose.  Then  why  longer 
consider  the  Recall  ? 

There  is  only  one  answer,  and  that  is  not  a  good 
one — for  that  answer  is:  Because  the  Recall  is  de- 
signedly broad  enough,  where  it  has  been  put  into 
operation,  to  embrace  within  its  scope  other  pur- 
poses than  the  ascertainment  of  truth  and  justice. 
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Under  the  Constitutions  of  all  the  older  States 
the  grounds  for  impeachment  are  specifically  named ; 
they  consist  of  crimes,  misdemeanors  in  office,  op- 
pressions in  office,  conduct  involving  moral  turpi- 
tude, gross  immorality,  and  other  offenses  of  the 
same  general  character.  But  in  Oregon,  where  they 
have  instituted  the  Recall,  no  specific  ground  is 
necessary.  The  language  of  the  statute  being,  re- 
ferring to  the  petitioners  who  ask  for  the  Recall, 
"They  shall  set  forth  in  said  petition  the  reasons 
for  said  demand,"— their  reasons, — not  reasons 
named  in  the  Constitution  or  the  laws,  for  there  are 
nowhere  in  the  laws  of  that  State  any  limitations 
upon  the  number  or  the  nature  of  the  reasons  the 
petitioners  may  assign.  The  test,  therefore,  becomes 
one  of  personal  popularity,  pure  and  simple,  and  it 
is  so  intended. 

In  consequence,  if  a  judge  by  an  unpopular  deci- 
sion sets  this  machinery  in  motion  against  him,  he 
is  liable  to  lose  both  his  office  and  his  good  name  as 
a  penalty,  not  for  any  wrong  he  has  done,  not  for 
any  error  he  has  committed,  not  for  any  violation 
or  disregard  of  law,  but,  on  the  contrary,  it  may 
frequently  happen,  because  he  has  ably  and  con- 
scientiously done  his  duty  under  the  law  and  ac- 
cording to  the  law  he  is  sworn  to  uphold. 

There  can  be  but  one  purpose  of  thus  broadening 
the  method  of  calling  judges  to  account,  and  that 
is  to  take  away  from  the  Judiciary  that  independ- 
ence and  that  fearlessness,  so  essential  to  the  im- 
portant place  they  are  intended  to  fill  in  our  form 
of  Government;  to  substitute  dependence  for  inde- 
pendence; timidity  for  courage,  with  the  inevitable 
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result  of  the  loss  of  that  respect  our  judges  have 
always  enjoyed. 

It  was  to  escape  such  possibilities  that  our  judi- 
cial system  was  adopted,  and  our  judges  were  given 
the  great  powers  they  are  authorized  to  exercise. 

All  the  great  statesmen  of  the  formative  stages 
of  our  Republic,  including  not  only  the  men  who 
framed  the  Constitution,  but  those  like  Jefferson, 
Marshall  and  Webster,  who  put  our  Government 
into  successful  operation  and  developed  its  powers— 
the  very  men  we  revere  most  for  their  wise,  unselfish, 
patriotic  devotion  to  the  great  problem  of  American 
self-government,  have  recognized  in  the  independ- 
ence of  our  judiciary,  the  very  keystone  of  our 
national  arch;  and  all  have  admonished  us  to  jeal- 
ously guard  and  preserve  it. 

To  turn  our  backs  upon  what  these  men  taught 
and  upon  our  own  experience,  by  adopting  a  method 
of  calling  Judges  to  account  according  to  the  unbri- 
dled whim  of  the  requisite  number  of  petitioners, 
would  be  to  destrov  that  feature  of  our  svstem  that 
has  made  it  most  useful  and  inspired  us  with  the 
greatest  confidence  that  in  the  fiercest  storms  that 
may  come  it  will  prove  our  sheet  anchor  of  safety. 
Let  the  Judge  remain  secure,  therefore,  in  his  great 
office  from  assault  and  molestation  from  any  and 
every  cause,  except  his  own  personal  and  official 
misconduct.  And  should  he  commit  error  in  his 
rulings  and  decisions,  it  would  be  only  to  make  a 
bad  matter  worse  to  appeal  therefrom  to  the  people 
themselves,  sitting  as  a  High  Court  of  Review. 

A  court  composed  of  all  the  voters  of  the  State, 
not  acting  under  the  obligations  of  an  oath,  and 
necessarily   in   large   part   without   many   essential 
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qualifications,  would  be  a  strange  and  unfit  kind  of 
tribunal  to  determine  great  constitutional  questions, 
involving  human  rights,  human  liberty,  human  prog- 
ress, and  possibly,  yes,  surely,  in  time,  involving  the 
preservation  itself  of  our  Institutions. 

Instead  of  seeking  new  and  strange  ways  in  which 
to  get  away  from  ancient  landmarks,  let  us  rather 
take  renewed  confidence  in  what  our  fathers  gave 
us,  and  strive  by  improving,  strengthening  and  forti- 
fying, to  go  forward  to  an  assured  destiny,  full  of 
glory,  and  honor  for  the  nation;  and  full  of  peace, 
happiness  and  prosperity  for  the  State. 
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ADDRESS 

OF 


Hon.  J.  B.  Foraker 


AT 


ALLEN  TEMPLE 
A.  M.  E.  Church, 

Sunday  Afternoon,  April  14,  1912. 


The  following  descriptive  account  of  the  meeting  was  pub- 
lished in  The  Cincinnati  Union  of  April  20,   1912: 

An  immense  crowd  was  present  at  Allen  Temple,  Sunday,  the  occa- 
sion being  addresses  by  several  of  our  distinguished  citizens.  Rev. 
Chas.  Williams,  D.  D.,  the  pastor  of  Allen  Temple,  who  so  vigorously 
opposed  "The  World  in  Cincinnati,"  introduced,  most  eloquently, 
the  various  speakers.  Rev.  Chas.  Douglass,  D.  D.,  of  Union  Baptist 
Church,  made  a  brief  but  splendid  speech.  Dr.  Robbins  one  of  the 
grandest  characters  among  the  white  ministers  of  this  country,  made, 
as  usual,  a  great  speech,  free  from  artificialities.  He  is  a  true  Chris- 
tian minister,  and  as  such  finds  no  place  in  his  heart  or  principles  for 
that  infamous  American  product,  "the  color  line." 

Mayor  Hunt  gave  a  very  interesting  discourse  on  his  work,  aims 
and  ambitions  for  the  betterment  of  this  community.  He  showed 
special  preferment  for  street  cleanliness,  and  cordially  invited  all  citi- 
zens to  bring  their  municipal  grievance  to  his  office.  The  vast 
audience  was  signally  pleased  and  voiced  its  approbation  at  his  men- 
tion of  being  in  the  Senate  chamber  in  Washington  when  Senator 
Foraker  locked  horns  with  "Terrible  Teddy"  on  the  Brownsville 
imbroglio. 

Professor  Russell,  on  the  subject  of  "Education,"  was  perfectly  at 
home,  and  was  soon  en  rapport  with  his  audience.  His  speech  was 
greatly  appreciated,  since  his  deeds  as  principal  of  Douglass  School 
prove  him  to  be  also  a  man  of  action.  The  city  is  fortunate  in  having 
such  a  man  in  charge  at  Douglass  School,  for  intellectually,  morally 
and  loyally  he  is  eminently  adapted  to  prepare  the  younger  generation 
for  the  grand  battle  of  life. 
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Senator  Foraker  is  still  a  giant  in  the  realms  of  eloquence  and  logic. 
He  is  the  same  old  master  of  wit  and  humor,  the  same  old  past  master 
in  the  fields  of  sarcasm.  Breathlessly  his  fascinated  auditors  followed 
his  utterances,  punctuating  his  pauses  with  thunderous  applauses. 
Able,  brilliant,  fiery,  stalwart  as  ever  in  his  Republicanism,  he  calmly 
waves  aside  the  bitterness  that  personal  injury  produces  in  so  many 
great  men,  and  looks  forward  hopefully  to  the  day  when  the  grand 
and  glorious  old  party,  again  united,  will  wear,  gracefully  and  triumph- 
antly, as  of  yore,  the  laurels  of  victory. 

Senator  Foraker  was  assigned  for  his  theme — 


AMERICAN  CITIZENSHIP. 

As  Senator  Foraker  arose  to  address  the  audience,  after 
Dr.  Williams,  Pastor  of  Allen  Temple,  had  introduced  him, 
he  was  greeted  with  prolonged  applause,  after  which,  at  the 
suggestion  of  Dr.  Robbins,  pastor  of  Lincoln  Park  Institu- 
tional Church,  the  congregation  saluted  him  with  their 
handkerchiefs. 

The  Senator  then  spoke  as  follows : 

Doctor  Williams,  Ladies  and  Gentlemen: 

I  sincerely  thank  those  who  have  this  occasion  in  charge 
for  kindly  remembering  me  in  connection  with  it.  I  am  glad 
to  meet  with  you  in  this  historic  Allen  Temple.  I  have 
known  about  you  for  more  than  forty  years  that  I  have  lived 
in  Cincinnati,  but  this  is  the  first  time  I  have  had  the  pleasure 
of  meeting  with  you  within  these  walls.  To  me  it  has  been 
an  enjoyable  afternoon,  notwithstanding  I  have  been  in  the 
doctor's  hands  for  three  or  four  days.  What  I  have  witnessed 
and  heard,  however,  has  done  me  more  good  than  all  the  pills 
and  medicine  I  could  take.     (Laughter  and  applause.) 

I  find  you  just  like  all  other  people,  except  only  that  you 
pray  a  little  better  and  you  sing  a  great  deal  better,  ladies  and 
gentlemen  of  the  choir,  and  you  have  a  good  deal  more 
enthusiasm  than  anybody  else  I  have  ever  met  anywhere. 
I  congratulate  you  upon  all  these  things. 
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Now.  I  want  to  do  a  little  more  thanking.  I  want  to 
thank  the  mayor  for  the  very  kind  and  complimentary  way  in 
which  he  referred  to  some  remarks  I  made  when  he  happened 
to  be  present  in  the  Senate  of  the  United  States.  I  did  not 
know  until  he  mentioned  it  here  that  he  had  been  there. 
It  was  very  kind  of  him  to  remember  it  through  all  these 
years  and  to  speak  of  it  in  the  way  he  did.  Be  assured  I 
appreciate  it.  (Turning  to  the  mayor).  I  might  almost 
vote  for  you.  (Applause  and  laughter.)  I  was  a  little 
guarded  in  making  that  remark,  but  I  didn't  need  to  be  so, 
for  I  have  known  the  mayor  for  many  years  and  I  can 
return  his  compliment ;  I  have  known  him  ever  since  he  was 
a  small  bov.  I  knew  his  father.  He  was  one  of  the  leading 
men  of  this  city,  and  the  mayor  is  one  of  the  best  men  of 
his  party.  (Applause.)  I  believe  he  will  do  everything  he  can 
to  promote  the  best  interests  of  this  great  city,  and  that  will 
be  everything  his  party  will  allow  him  to  do.  (Applause  and 
laughter. ) 

I  want  to  thank  all  these  other  speakers  who  have  seen  fit 
to  refer  to  me  in  complimentary  terms.  I  didn't  come  here  to 
talk  about  myself,  but  the  fact  has  been  mentioned  that  I 
am  just  now  out  of  public  life.  Well,  that  is  true,  but  I 
take  a  great  deal  of  pleasure  in  saying  to  you  that  I  am 
profoundly  thankful  that  I  have  been  out  of  public  life  for 
the  last  three  years.  (Applause.)  In  consequence,  I  have  no 
responsibiliy  for  some  things  that  have  been  happening.  I 
would  be  worried  a  great  deal  if  I  had.  I  want  to  say 
to  you,  moreover,  that  I  have  a  profound  feeling  of  thank- 
fulness in  my  heart  toward  our  good  Lord  that  through  his 
goodness  and  mercy  my  days  have  been  lengthened  until 
the  time  when  I  have  been  able  to  note  that  the  two  men 
who  co-operated  to  put  me  out  of  public  life  are  saying 
a  great  deal  worse  things  about  each  other  than  either  of 
them  ever  said  about  me.  (Laughter.)  Time  evens  up 
everything.  I  don't  know  how  the  great  political  contest 
that  is  now  in  progress  is  to  end — whether  the  one  or  the 
other   will   be   nominated,   but    I    do   know   that   I   am    in   a 
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situation  to  accept  with  Christian  resignation  whatever  may  be 
the  result.  (Applause.)  (Turning  to  the  mayor.)  You 
had  better  make  the  most  of  our  trouble  while  you  can,  for 
your  trouble  will  soon  overtake  you.  (Laughter  and  ap- 
plause.) We  always  quit  our  fighting  at  the  convention.  The 
Democrats  generally  commence  theirs  as  they  leave  there. 
The  result  is  they  carry  all  the  elections  in  July  and  we  carry 
them  in  November.      (Laughter  and  applause.) 

But  I  have  some  toast  here  to  speak  on.  I  had  better, 
like  the  other  gentlemen,  get  around  to  the  sentiment  I  was 
called  upon  to  talk  to  you  about,  American  Citizenship. 
Well,  now,  that  is  a  pretty  large  subject;  full  of  thought, 
full  of  ideas  that  should  be  mentioned  and  discussed  when- 
ever that  subject  is  to  be  presented  to  an  audience;  so.  full 
that  the  trouble  is  not  to  find  something  to  say,  but  to  deter- 
mine to  what  very  little  of  the  much  that  is  good  I  should 
give  the  preference.  We  are  all  interested,  not  only  in 
American  citizenship,  but  in  good  American  citizenship,  and 
the  mayor  rightly  called  your  attention  to  the  fact  that  there 
can  be  no  good  American  citizenship  unless  there  be  sound 
morality  among  the  citizens.  George  Washington  told  us 
about  this  in  his  farewell  address,  which  every  American 
ought  to  be  compelled  to  read,  at  least  once  a  year.  On  that 
occasion  he  reminded  us — the  people — that  our  government 
is  a  government  of  the  people  and  that  the  people  select 
their  officials,  and  that  if  we  would  have  good  government 
we  must  have  moral  and  educated  people ;  and  he  said  further 
that  we  should  beware  of  the  idea  that  we  can  have  any 
genuine  morality  independently  of  religion.  Here,  in  this  old 
Allen  Temple,  is  a  good  place  to  remember  these  words  of 
George  Washington.  I  haven't  time  to  discuss  this  as  I 
should.  I'll  leave  that  for  Doctor  Williams  to  do.  He  is 
abundantly  able  to  do  it.      (Applause.) 

The  mayor  told  us  something  else.  He  said  you  should 
be  industrious.  That's  true.  A  lazy  man  can't  be  a  good 
citizen.  This  world  is  full  of  work.  The  field  is  ripe  for 
the  harvest  at  all  times.     There  is  work  to  be  done,  not  only 
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in  the  Master's  vineyard,  but  also  in  the  highways  and 
byways.  Let  every  man  look  about  him  and  find  something 
to  do,  and  then  do  it  with  all  his  might. 

The  mayor  said  something  else  that  struck  me  as  very 
true,  and  that  was  what  he  said  about  cleanliness.  The 
apostle  said  cleanliness  is  next  to  godliness.  You  may  be 
unable  to  have  expensive  clothing  on  your  backs  or  live  in  a 
fine  house,  but  however  that  may  be — even  if  it  be  an  humble 
home  and  a  cheap  suit,  you  can  have  both  neat  and  clean. 
Nobody  can  be  a  good  citizen  who  lives  in  the  dirt.  In 
your  habits  and  in  your  daily  walks  of  life  and  in  all  that 
you  do  in  life,  see  that  it  is  done  well  and  neatly,  too;  and 
if  the  streets  in  your  part  of  the  city  are  not  kept  clean,  go 
and  call  on  the  mayor  and  say  to  him  that  you  heard  him 
speak  in  Allen  Temple,  and  that  you  heard  him  invite  you 
to  come  to  see  him  (applause  and  laughter),  and  tell  him 
you  want  him  to  send  somebody  down  to  clean  them.  See 
to  it  that  your  homes  are  clean,  your  alleys,  your  sidewalks 
and  everything  else,  and,  therefore,  be  not  only  moral  and 
industrious,  but  also  be  cleanly;  and  then  do  not  forget 
to  be   public   spirited. 

Now,  I  was  interested  very  much  in  our  friend's  (Prof. 
Russell)  talk  about  education.  He  spoke  of  the  many  invita- 
tions he  receives  to  talk  on  education.  He  shouldn't  hesitate 
to  talk  about  education.  If  I  didn't  size  him  up  erroneously, 
he  knew  what  he  was  talking  about,  and  can  do  much  good 
talking  on  that  subject.  You  ought  to  know  something  about 
what  is  going  on  about  you.  You  want  to  see  to  it  that 
everything  is  done  in  the  proper  manner,  and  that  you  have 
the  right  kind  of  schools  and  that  your  children  receive  the 
right  kind  of  education.  I  experience  a  feeling  of  pride 
whenever  I  pass  the  Douglas  school — and  I  pass  it  several 
times  a  week.  The  city  authorities  did  not  build  that  school 
without  prompting  from  you.  They  did  it  because  they 
realized  that  you  were  an  important  part  of  this  community, 
and  that  if  you  weren't  treated  right  you  might  disappoint 
them    when    they    needed    you.       (Applause    and    laughter.) 
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You  have  not  hesitated  to  ask  for  what  you  want;  and  if 
you  ask  for  something  and  do  not  get  it,  call  on  the  mayor. 
(Applause  and  laughter.) 

There  is  one  other  thing.  A  thought  came  to  my  mind 
yesterday  as  I  was  thinking  what  I  would  say  to  you 
this  afternoon  about  American  Citizenship.  I  said  to 
William,  a  pretty  bright  young  colored  man,  who  has  a  desk 
in  my  law  office,  "bring  me  the  Constitution  of  Ohio."  I 
wanted  to  see  exactly  what  it  said  on  this  subject  of  citizen- 
ship. I  knew  that  we  have  never  had  in  the  State  of  Ohio 
a  definition  of  Ohio  citizenship,  just  as  we  never  had  a 
definition  of  citizenship  of  the  United  States  until,  on  your 
account,  we  were  driven,  at  the  close  of  the  Civil  War,  to 
adopt  the  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion, but  I  wanted  to  confirm  it. 

During  the  Colonial  period  of  our  country  all  the  people 
living  in  the  United  States  were  subjects  of  Great  Britain. 
When  the  Declaration  of  Independence  was  adopted  the  col- 
onies became  states,  each  one  a  sovereign  state;  and  each  had 
before  it  the  work  of  providing  itself  with  a  state  government, 
and  that  work  rested  on  a  written  constitution.  We  had  no 
government  at  that  time  of  a  national  character,  except  only 
the  Continental  Congress.  It  supervised  the  conduct  of  the 
war.  The  next  form  of  government  was  under  the  Articles 
of  Confederation.  We  had  as  our  first  national  organic  law 
the  Articles  of  Confederation. 

The  only  provision  on  the  subject  of  citizenship  was  that 
the  citizens  of  each  state  should  enjoy  the  same  rights  and 
privileges  and  immunities  as  the  citizens  of  other  states  when 
they  were  in  the  other  states. 

Later  we  had  the  Constitutional  Convention  that  met  in 
1787,  in  Philadelphia,  presided  over  by  George  Washington; 
a  convention  that  had  in  its  membership  not  only  George 
Washington,  but  also  Alexander  Hamilton,  James  Madison, 
Benjamin  Franklin,  Gouverneur  Morris,  and  many  other 
brilliant  men.  They  said  that  a  citizen  of  one  state  should 
have    the    same    rights    as    the    citizens    of    all    the    other 
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states,  if  he  should  see  fit  to  go  to  such  states,  and  nothing 
more.  So  we  had  only  a  kind  of  an  interstate  citizenship 
until  the  war  came  and  was  fought  through  to  the  end. 
Somebody  spoke  here  a  while  ago  of  the  liberation  of  four 
millions  of  slaves  as  a  result  of  the  war,  but  that  did  not 
make  them  citizens  of  the  United  States  or  of  any  state. 
In  such  states  as  Georgia,  Mississippi  and  South  Carolina  a 
slave  was  not  even  allowed  the  ordinance  of  baptism.  They 
were  not  allowed  to  learn  the  a,  b,  c's,  and  it  was  an  offense 
to  be  caught  teaching  one  of  them  his  a,  b,  c's.  Here  in  the 
North  we  did  not  like  that  sort  of  thing,  but  we  patiently  bore 
with  it  until  the  war  came.  We  then  met  them  and  did  not 
turn  back  until  we  were  done  with  it.  (Applause.)  When 
the  war  was  over  I  remember  we  thought  we  were  through 
with  all  troublesome  questions.  I  didn't  know  there  was  any 
other  kind  of  trouble  left.  I  was  soon  undeceived.  We  were 
mustered  out  and  came  back  to  our  homes  to  be  greeted  with 
the  wannest  of  welcomes,  because  everybody  seemed  to 
think  that  we  were  at  an  end  of  all  trouble.  But  I  hadn't 
been  home  long  until  I  heard  strange  things  talked  about; 
one  of  them  was  that  these  people  who  had  been  liberated 
were  not  being  properly  treated  and  that  they  must  be  given 
a  political  status.  We  had  made  them  free  but  we  had  not 
made  them  citizens;  and  without  the  right  of  citizenship 
what  were  they  to  do?  We  studied  it  a  good  while,  and  we 
looked  that  Constitution  over  pretty  thoroughly.  At  last 
this  Fourteenth  Amendment  was  framed  and  adopted.  Until 
that  time  each  state  had  to  define  citizenship  for  itself,  or 
like  Ohio,  do  without  a  definition. 

In  1851  we  made  a  Constitution — the  one  under  which  we 
now  live,  and  in  that  they  did  not  define  citizenship  of  Ohio. 
We  had  the  power  to  amend  the  Constitution  of  the  United 
States,  and  we  did  it  by  putting  into  it  this  Fourteenth 
Amendment — this  declaration — the  first  time  it  ever  appeared 
in  either  the  organic  or  statutory  law  of  this  country.  Now, 
note  the  language  employed.  We  said  all  "persons" — not 
"males,"  not  "all  white  males,"  but  persons — no  discrimina- 
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tlon — au  persons.  That  is  a  word  that  includes  everybody 
who  is  a  human  being.  We  said  "all  persons  born  or  nat- 
uralized in  the  United  States  and  subject  to  the  jurisdiction 
thereof  are  citizens  of  the  United  States  and  of  the  state  in 
which  they  live."  The  submission  of  this  amendment  brought 
on  a  great  discussion  in  which  I  took  an  humble  part.  I  made 
some  speeches,  here  in  Cincinnati,  where  what  I  said  was  not 
very  well  received.  They  called  us  some  ugly  names  which  I 
shall  not  repeat,  but  we  won  and  you  can't  find  a  man 
now  anywhere  in  the  state  who  admits  that  he  opposed 
the  Fourteenth  Amendment.  (Laughter.)  It  was  by  virtue 
of  that  provision  that  you  became  American  citizens.  The 
glorious  career  you  had  in  the  war,  the  heroism  you  had 
displayed  and  the  thousands  of  brave  colored  troops  who 
gave  up  their  lives  prompted  this  act  of  justice  to  make  you 
citizens  of  the  United  States.     (Applause.) 

Well,  I  thought  when  that  was  done  the  whole  thing  was 
over  again ;  that  you  would  be  happy  and  we  would  be 
happy,  but  you  have  been  having  a  pretty  hard  time  of  it. 
From  the  day  you  were  made  citizens  you  have  been  entitled 
to  absolute  political  equality  with  all  citizens  of  the  United 
States  in  the  presence  of  the  Constitution  and  the  laws  of 
this  land  and  of  every  state. 

You  rightly  said — some  speaker — that  when  the  Negro 
was  freed  he  had  nothing  in  the  way  of  property.  That 
was  true  then,  but  not  true  now.  The  census  of  1900  showed 
that  he  had  in  personal  property  alone  more  than  five  hundred 
million  dollars,  and  I  saw  a  statement  only  a  day  or  two  ago 
in  one  of  the  magazines,  to  the  effect  that  in  some  counties 
in  Mississippi,  and  perhaps,  also,  in  South  Carolina  and  some 
other  states,  there  were  more  farms  owned  and  cultivated  by 
Negroes  than  there  were  owned  and  cultivated  by  white 
men. 

You  also  have  good  universities  and  schools.  I  know 
Prof.  Scarborough,  to  whom  one  of  the  speakers  referred. 
It  is  true,  as  he  said,  that  for  years  he  has  taught  Greek  and 
that  he  wrote  a  Greek  grammar.     He  is  now   President  of 
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Wilberforce  University.  I  have  always  had  a  warm  spot 
in   my  heart   for   that   institution. 

While  I  was  Governor  it  was  my  happy  privilege  to  help 
dear  old  Bishop  Arnett  pass  a  bill  giving-  it  state  aid.  He 
was  not  a  bishop  then,  but  a  member  of  the  Legislature, 
the  next  thing  to  it.  (Laughter.)  I  helped  him  all  I 
could.  It  was  a  worthy  school  to  help.  I  like  to  go  there 
at  commencement  time.  When  you  want  to  hear  real  elo- 
quence, when  you  want  to  hear  scientific  discussion,  take  a  run 
up  to  Wilberforce.  (Applause.)  I  don't  say  that  in  any  dis- 
paragement of  the  Cincinnati  University.  I  think  it,  too,  is 
a  great  institution — able  men  at  the  head  of  it — but  if  you 
want  real  scholarship  and  real  eloquence  and  real  statesman- 
ship, go  up  to  Wilberforce.     (Applause.) 

We  have  been  hearing  a  great  deal  of  talk  about  our 
government.  Now,  what  kind  of  government  is  it?  I  ask 
that  question  in  all  seriousness.  Every  day  now  you  hear 
men  talking  like  ours  is  the  worst  in  the  history  of  the 
world,  but  the  fact  is  that  it  is  the  best  government  the 
world  has  ever  seen.  (Applause.)  I  don't  mean  by  that 
that  everybody  who  has  been  put  into  office  has  been  giving 
us  satisfaction.  We  have  had  mayors  who  didn't  give  us  sat- 
isfaction. We  have  one  now,  I  think,  who  will  give  us  satis- 
faction. (Applause.)  I  say  that,  although  he  doesn't  belong 
to  my  party.      (Applause.) 

Now  then,  we  send  men  to  the  Legislature  who  disappoint 
us.  A  great  many  things  happen  that  we  don't  like.  Some 
of  our  judges  disappoint  us.  But  what  of  all  this?  The 
people  choose  them,  and  speaking  of  the  general  average,  we 
may  say  that  in  all  the  history  of  the  world  there  has  been 
no  such  uniform  high  degree  of  sen-ice  as  we  have  had 
in  this  country.  (Applause.)  And  yet  as  we  look  back 
now,  it  seems  that  our  trouble  had  only  commenced  when 
we  adopted  the  Fourteenth  Amendment. 

Another  thing  that  aroused  the  people  shortly  alter  the 
close  of  the  war  was  the  question  as  to  how  we  were  going 
to  pay  off  the  bonds  that  had  been  issued  during  the  war 
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to  raise  gold  to  carry  on  the  war.  There  were  men  who 
said  we  should  pay  them  in  greenbacks,  and  we  had  to  go  up 
and  down  the  streets  of  this  city  meeting  some  ugly  charges. 
They  charged  that  we  represented  the  bondholders  when  we 
were  only  defending  the  honor  of  the  nation.  We  were 
told,  "isn't  the  greenback  good  enough  for  the  bondholder, 
it's  good  enough  for  the  pensioner  and  the  soldiers.  Would 
you  treat  the  bondholder  better  than  you  treat  the  plow- 
holder?"  The  kind  of  men  who  started  that  movement  never 
put  one  brick  on  top  of  another;  they  never  opened  a  mine; 
they  never  opened  a  factory;  they  never  had  a  pay  roll. 
They  simply  abused  the  people  who  did.  They  were  all 
reformers,  however,  and  of  the  same  stripe  as  most  of  the 
leaders  of  the  so-called  reform  movements  of  to-day. 

When  men  asperse  our  government,  remember  who  made  it. 
George  Washington  was  unanimously  elected  by  the  Conti- 
nental Congress  to  be  commander-in-chief  of  the  Army  in 
the  Revolution;  unanimously  elected  to  be  President  of  the 
Constitutional  Convention  and  unanimously  chosen  to  be 
the  President  of  the  United  States,  and  then,  when  his  term 
expired,  unanimously  chosen  to  be  a  second-term  President 
of  the  United  States.  And  with  him  were  associated  such 
great  statesmen  as  Hamilton  and  Madison  and  Franklin  and 
Pinckney.  But  I  must  close.  Let  me  exhort  you  to  study 
the  history  of  our  government.  You  will  find  it  has  been 
the  most  triumphant  success  of  all  the  ages.  To  go  back  now 
to  a  pure  Democracy  is  not  going  forward,  it  is  going 
2,000  years  backward,  to  the  Democracies  of  Greece  and  of 
antiquity.  Let  us  appreciate  our  governments.  Let  us 
study  them  before  we  listen  to  somebody  who  wants  to  tear 
them  down,  or  radically  change  them.  When  I  come  to  the 
end  of  life  I  want  to  see  this  people  still  living  under  this 
form  of  government — the  best  the  world  has  ever  known 
(applause),  and  manifesting  such  appreciation  for  it  as  to  be 
a  guarantee  that  so  long  as  they  have  their  liberty  and 
their  judgment  there  will  be  no  serious  departure  from  it. 
(Loud  applause.) 
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ADDRESS 

OF 

Hon.  J.  B.  Foraker 

Memorial   Day,  May  30,  1912 

IN 

Old  Columbia  Cemetery,  Cincinnati,  Ohio 


Hon.  Joseph  Benson  Foraker,  former  United  States 
Senator,  was  the  orator  of  the  day  at  the  memorial 
services  held  in  Columbia  Cemetery  in  the  East  End. 
The  services  were  by  the  Commodore  Foote  Post 
No.  200,  Grand  Army  of  the  Republic,  assisted  by 
Fulton  Council  No.  383,  Junior  Order  of  United 
American  Mechanics,  the  East  End  Improvement 
Association,  the  Woman's  Relief  Corps  No.  10,  the 
Arthur  St.  Clair  Club  of  the  Boys'  Republic,  and 
the  children  of  the  McKinley  and  Lincoln  public 
schools. 

Senator  Foraker 's  address  was  a  masterpiece,  dwell- 
ing upon  the  political  significance  of  the  Northern 
Army  victory  in  the  Civil  War.  He  reviewed  the 
birth  ;md  growth  of  our  present-day  governmental 
institutions,  urged  the  necessity  of  preserving  these 
institutions  in  their  integrity.  I  lis  tribute  to  the 
living  veterans  and  to  those  who  have  passed  to  the 
great  beyond  was  most  impressive.  The  hundreds  of 
men,  women  and  children  who  were  gathered  in  the 
quaint  old  graveyard  gave  the  most  profound  atten- 
tion to  every  word  of  the  senator,  and  his  remarks 
were  interrupted  frequently  by  sober,  yet  emphatic 
demonstrations  of  approval. —  Commercial  Tribune, 
May  31,  1912. 
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Mr.  Commander,  Fellow  Comrades  of  the  Commodore 
Foote  Post,  Ladies  and  Gentlemen: 

We  are  in  the  place  of  the  dead.  We  are  not  only 
met  on  sacred  ground,  but  on  historic  ground.  This, 
I  am  told,  is  the  first  regular  burial  ground  estab- 
lished in  Hamilton  County.  One  of  the  gravestones 
before  us  records  that  the  occupant  whose  grave 
it  marks  was  buried  there  in  1792.  In  the  neigh- 
borhood of  this  platform,  in  the  midst  of  this 
assemblage,  is  the  last  resting  place  of  Major 
Benjamin  Stites,  the  leader  of  the  first  boatload 
of  pioneers  who  came  here  in  1786.  Near  him,  in 
your  midst,  is  another  grave,  which,  we  are  told 
by  the  inscription  on  the  tombstone  over  it,  contains 
the  mortal  remains  of  the  first  white  female  child 
born  within  the  territorial  limits  of  what  is  now 
the  State  of  Ohio;  and  here,  within  this  burial 
ground,  was  erected,  and  stood  for  many  years,  the 
second  church  built  within  the  boundaries  of  our 
State. 

Sleeping  here,  in  these  grounds,  with  these  pio- 
neers, are  representatives,  not  only  of  the  soldiers 
of  the  Revolution,  but  also  of  the  soldiers  of  the 
War  of  1812 — of  our  War  with  Mexico,  and  of 
our  great  Civil  War. 

The  suggestions  of  such  surroundings  bring  before 
us  our  entire  governmental  life. 

Let  me,  therefore,  commence  with  the  beginning. 

Cotemporaneously,  almost,  three  settlements  were 
made  in  Hamilton  County,  all  by  people  who  came 
here  from  the  State  of  New  Jersey.  At  the  head 
of  one  of  these  settlements  was  John  Cleves  Symmes, 
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who  located  at  North  Bend,  near  the  month  of  the 
Big  Miami.  At  the  head  of  another  was  Mathias 
Denman,  who  located  opposite  the  month  of  the 
Licking  River,  and  here  and  above  here,  near  the 
month  of  the  Little  Miami  River,  Major  Stites  and 
his  followers  located.  From  these  beginnings  sprang 
Cincinnati  and  all  the  great  development  that  has 
followed  in  this  section. 

At  practically  the  same  time  there  were  pioneer 
settlements  of  like  general  character  made  at  a 
number  of  other  places  in  Ohio. 

Proceeding  up  the  Ohio  River,  from  the  mouth 
of  the  Little  Miami  to  the  mouth  of  the  Scioto,  was 
the  front  line  of  what  is  known  in  our  real  estate 
history  as  the  Ohio-Virginia  Military  District. 
Here  came  and  settled  the  Virginians;  extending 
back  into  the  interior  so  that  in  time  they  embraced 
the  important  centers,  afterward  known  as  Chilli- 
cothe,  Hillsboro  and  Circleville. 

Going  farther  up  the  Ohio  River  was  found 
another  settlement,  at  Gallipolis,  made  by  French- 
men; and  proceeding  farther  upward  we  come  to 
Marietta  where  the  Ohio  colony,  under  the  leader- 
ship of  Rufus  Putnam  and  Manasseh  Cutler,  made 
a  settlement  composed  of  Massachusetts  people; 
and  there,  in  1788,  was  inaugurated  the  first  civil 
government  of  the  territory  northwest  of  the  River 
Ohio.  Going  northwardly  up  the  Pennsylvania 
line  we  come  next  to  what  was  known  as  the  Seven 
Ranges,  where  a  settlemenl  was  made  by  sturdy 
German- American  citizens,  who  came  here  from 
Pennsylvania.  Immediately  north  of  this,  at  the 
forty-first  degree  of  north  latitude,  extending  north- 
wardly to  the  lake,  and  extending  from  the    IVnn- 
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sylvania  line,  westwardly,  the  distance  of  one 
hundred  and  twenty  miles,  thus  including  the 
counties  of  Ashtabula,  Trumbull  and  Mahoning, 
and  all  as  far  west  as  to  and  including  Huron  and 
Erie,  was  another  settlement  made  by  citizens  from 
Connecticut,  on  what  was  known  in  that  day,  and 
has  ever  since  been  known,  as  the  Western  Reserve. 

In  the  central  part  of  the  State,  at  Columbus, 
was  set  apart  lands  for  occupation  by  officers  of 
the  Revolutionary  Army. 

Thus  it  was,  without  going  too  much  into  detail, 
that  we  had  for  our  early  settlers  the  representa- 
tives of  the  people  of  Virginia,  New  Jersey  and 
New  England,  together  with  the  German  and  French 
blood,  and  also  representatives  of  the  officers  of 
the  Revolutionary  Army. 

These  settlements  grew  and  multiplied,  and,  as 
they  pressed  backward  into  the  interior,  they  came 
into  contact  with  each  other,  commingled,  intermar- 
ried, and,  as  a  result,  gave  us  an  exceptional  quality 
of  citizenship,  representing  all  the  best  localities 
and  all  the  best  classes  of  people  of  that  early  day 
—all  strong,  vigorous  men  and  women,  who  had 
passed,  most  of  them,  through  the  fierce  trials  of  the 
Revolutionary  period;  who  had  lived  under  the 
Continental  Congress  and  the  Articles  of  Confedera- 
tion, and  who  were  then  coming  to  this  new  country 
to  establish  here  their  homes,  to  build  here  their 
churches,  to  bury  here  their  dead  and  to  set  up  here 
their  civil  and  governmental  institutions,  and  help 
to  work  out  the  development  of  this  then  practically 
unknown  region  and  make  it  a  part  of  the  great 
American  nation.  These  men  knew  they  were 
laying  the  foundations  of  what,  in  and  of  itself, 
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if  it  had  stood  alone,  was  a  great  coming  empire; 
for  the  territory  lying  northwest  of  the  River  Ohio 
was  of  such  vast  extent  that  it  included  within 
its  boundaries  all  that  is  to-day  comprised  within 
the  great  States  of  Ohio,  Indiana,  Illinois,  Michigan, 
Wisconsin  and  a  small  part  of  Minnesota. 

They  knew  the  importance  of  law  and  order  and 
established  institutions  of  government,  and,  there- 
fore, quite  naturally  addressed  themselves  to  the 
work  of  securing  for  this  great  domain  an  organic 
law  under  which  their  rights  and  liberties  would 
be  secure  and  their  future  as  citizens  of  the  United 
States  would  be  assured.  At  the  very  time,  there- 
fore, when  Major  Stites  and  his  associates  were 
making  their  settlement  here  in  Hamilton  County, 
these  other  settlements  were  being  made,  and  best 
of  all  a  suitable  organic  law,  for  their  government 
was  being  enacted  and  put  into  operation. 

This  organic  law— our  first  organic  law,  holds  a 
place,  and  deservedly,  among  the  great  governmental 
instruments  of  history.  It  ranks  with  the  Declara- 
tion of  Independence  and  the  Constitution  of  the 
United  States.  I  mention  it  with  particularity, 
because  not  only  was  it  our  first  organic  law  and 
the  work  of  the  men  who  sleep  their  last  sleep 
in  this  burial  ground  and  their  associates,  but  also 
because  it  had  an  immediate,  direct  and  controlling 
relation  to  the  great  Civil  War,  and  had  a  command- 
ing weight  in  determining  the  results  of  that  great 
struggle;  for  in  that  organic  law  it  was  declared 
not  only  that  religion,  morality  and  knowledge  arc 
essential  to  good  government,  but  also  that  human 
slavery  should  never  ho  permitted  within  this  juris- 
diction,  thus   committing   the   live   great   States   I 
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have  named,  even  before  their  birth,  to  the  sacred 
cause  of  human  freedom  and  human  liberty,  and 
thus  giving  to  the  free  States  of  this  Union  a 
preponderance  in  numbers  and  a  preponderance  in 
the  advantages  subsequently  developed,  that  had  not 
onlv  inestimable,  but  a  vital,  commanding  influence 
in  determining  decisively  the  destruction  of  slavery 
and  the  preservation  of  the  Union  and  the  Consti- 
tution when  the  crucial  time  came  for  our  great 
Union  Army  to  be  marshalled. 

Events  followed  each  other  in  rapid  succession. 
The  ordinance  of  1787  had  scarcely  been  adopted 
when  a  demand  for  a  new  Constitution  resulted  in  a 
convention  of  delegates  from  the  thirteen  original 
States  which  assembled  in  Independence  Hall  in 
Philadelphia.  It  was  a  most  remarkable  body  of 
men.  They  were  well  fitted  for  the  work  they  were 
to  undertake.  As  colonists  they  had  studied  their 
charters,  and  as  revolutionists,  righting  to  establish 
an  independent  government,  they  had  a  responsibility 
to  discharge  that  had  made  them  earnest  students 
of  the  science  of  government.  They  were  familiar 
with  the  democracies  and  the  monarchies  and  the 
oligarchies  of  antiquity,  as  well  as  with  the  history 
of  their  own  governments  of  Great  Britain  and  the 
Colonies.  Many  of  them  had  already  had  experience 
in  the  making  of  governments  for  their  newly 
created  States.  Benjamin  Franklin  had  been  Presi- 
dent of  the  Convention  that  framed  a  Constitution 
for  the  State  of  Pennsylvania  in  1777.  At  the 
head  of  this  body  of  Convention  makers  was  George 
Washington.  Associated  with  him  were  Alexander 
Hamilton  and  James  Madison  and  James  Wilson 
and  Gouveneur  Morris  and  Charles  Pinckney  and 
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other  statesmen,  whose  names  are  illustrious  in 
American  history.  They  realized  the  serious  char- 
acter of  their  work.  They  realized  that  they  were 
to  frame  a  government  that  would  have  jurisdiction 
over  the  many  millions  of  people  who  were  to  occupy 
this  vast  territory.  They  realized  that  the  American 
people  were  on  trial  before  the  world;  that  they 
had  fought  a  successful  war  for  independence,  and 
were  next  to  demonstrate  whether  man  had  capacity 
for  self-government;  and  whether  in  governing 
themselves  by  a  popular  form  of  government  they 
could  unite  the  American  States  in  a  common  Union 
and  create  over  them,  without  destroying  them,  a 
national  government  and  invest  it  with  adequate 
power  to  x^reserve  its  nationality  and  to  maintain 
its  place  among  the  nations  of  the  earth. 

Their  first  act  was  to  make  George  AVashington 
President  of  the  Convention.  They  did  this  by  a 
unanimous  vote,  just  as  by  a  unanimous  vote  of  the 
Continental  Congress  he  had  been  made  Commander- 
in-Chief  of  the  Revolutionary  Army,  and  just  as, 
later,  in  the  first  Electoral  College,  he  was  unani- 
mously chosen  to  be  first  President  of  the  United 
States,  and  again  by  the  second  Electoral  College 
was  unanimously  chosen  to  be  his  successor.  That 
he  should  have  been  chosen  for  all  these  distin- 
guished positions,  one  after  another,  by  the  unani- 
mous vote  of  such  distinguished  men,  is  the  highest 
evidence  that  he  was  really  and  truly  not  only  first 
in  peace  and  first  in  war,  but,  also,  literally,  first 
in  the  hearts  of  his  countrymen. 

It  is  not  necessary  to  dwell  on  the  character  of 
his  associates  in  thai  Convention.  Their  names  and 
their  distinguished  services  in  the  American  people, 
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as  members  of  that  body  and  in  other  capacities, 
are  familiar  to  all.  Suffice  it  to  say  no  more  capable 
body,  no  body  of  men  better  qualified  by  wide  and 
varied  experiences,  no  more  patriotic  body,  no  more 
conscientious,  faithful,  devoted  body  of  men  ever 
assembled  for  the  accomplishment  of  a  great  work 
for  a  great  nation. 

With  the  experiences  of  the  whole  world  before 
them  for  their  instruction  and  their  guidance,  they 
brought  forth  a  government  for  which  there  was 
no  complete  precedent.  They  created  a  federal 
power,  to  be  supreme  over  States  and  people  alike, 
as  to  the  powers  conferred  upon  it,  and  these  powers 
they  expressed  in  a  written  Constitution.  Their 
experiences  had  made  them  distrustful  of  centralized 
power,  and  at  the  same  time  had  taught  them  the 
necessity  therefor.  As  a  result  of  all  their  study 
and  all  their  debate  and  discussion  and  considera- 
tion, they  finally  brought  forth  an  organic  law, 
which,  unlike  the  Articles  of  Confederation,  was  to 
be  the  law  of  the  people,  instead  of  the  law  of  the 
States  of  the  Union.  Always  theretofore  every 
common  effort  was  put  forth  by  States  as  such, 
co-operating  and  supporting  each  other.  The  Arti- 
cles of  Confederation  provided  for  a  confederation 
of  the  States  of  the  Union.  The  very  first  sentence 
of  the  Constitution  declared:  We,  the  people  of  the 
United  States,  in  order  to  form  a  more  perfect 
Union  .  .  .  do  ordain  and  establish  this  Consti- 
tution for  the  United  States  of  America. 

The  Federal  Government  thus  created  by  the 
people  was  then  given  all  the  powers  deemed  neces- 
sary to  enable  it  to  discharge  the  purposes  of  its 
creation;  and  to  avoid  the  dangers  that  might  flow 
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from  a  superior  controlling  federal  authority,  on 
the  one  hand,  and  hasty  and  ill-considered  action 
by  the  people,  on  the  other,  a  system  of  checks  and 
balances  was  provided  by  the  creation  of  three,  in- 
dependent and  co-ordinate  departments  of  govern- 
ment— the  legislative  to  legislate — the  executive  to 
execute— and  the  judicial  to  decide  whether  in  any 
case,  where  it  was  so  charged,  the  limitations  and 
restrictions  of  the  Constitution  were  violated,  and 
if  so,  to  restrain  such  violation. 

It  was  further  provided  that  all  these  powers 
should  be  exercised  by  representatives  of  the  people, 
directly  chosen  by  the  people,  for  the  express  pur- 
pose of  representing  the  people  in  the  discharge  of 
their    official    functions. 

I  haven't  time  to  elaborate  all  this.  It  is  not 
necessary :  at  least,  not  here  to-dav  to  this  audience. 

It  is  sufficient  to  say  in  this  presence  and  for  this 
occasion  that  we  have  now  lived  under  that  govern- 
ment, since  it  was  put  into  operation  in  1789,  nearly 
a  century  and  a  quarter— long  enough  to  become 
familiarly  acquainted  with  its  character.  During 
this  period  we  have  grown  from  a  few  small  sparsely 
settled  States  on  the  Atlantic  seaboard  to  a  uiv.it 
nation,  occupying  an  imperial  domain  of  territory 
that  stretches  across  the  continent  from  ocean  to 
ocean.  Our  population  of  a  few  millions  has  grown 
to  near  a  hundred  millions.  From  thirteen  States 
we  have  grown  to  forty-eight.  We  have  acquired 
possessions  in  the  far  distant  seas  and  have  extended 
our  jurisdiction  over  them.  We  have  passed  through 
wars  with  other  nations  and  through  the  bloodiest 
civil  war  of  all  time.  Through  all  this  period,  in 
war  as  well  as  in  peace,  we  have  steadily  gained  in 
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strength,  in  honor,  in  renown,  in  influence,  both  at 
home  and  abroad.  We  are  to-day  the  greatest 
Republic  on  earth.  We  are  to-day  more  admired 
and  respected  by  the  other  nations  of  the  earth  than 
ever  before.  We  are  to-day  the  happiest,  the  richest 
of  all  the  nations.  By  every  test  you  may  make 
to  determine  whether  we  have  progressed,  you  will 
find  that  we  have  been  successful.  It  can  be  safely 
said,  therefore,  that  according  to  the  highest  and 
most  crucial  test,  representative  government  has  not 
been  a  failure,  but,  on  the  contrary,  the  most  tri- 
umphant success  of  all  the  ages. 

This  is  evidenced  by  not  only  what  we  see  and 
know  of  our  condition  here  at  home,  but  because 
of  the  respect  with  which  we  are  regarded  abroad, 
and  particularly  by  the  manner  in  which  our  insti- 
tutions have  been  adopted  by  other  countries,  in  so 
far  as  it  has  been  possible  for  them  to  do  so.  Nearly 
every  civilized  people  in  the  world  has  adopted  a 
written  constitution  as  the  basis  of  its  government. 
Only  a  few  weeks  ago  the  leaders  of  the  movement 
for  the  overthrow  of  the  Manchu  Dvnastv  in  China 
and  the  substitution  of  a  popular  government, 
requested  our  President  and  Secretary  of  State  to 
recommend  to  them  some  American  competent  to 
advise  them  in  the  making  of  a  Constitution,  mod- 
eled after  the  Constitution  of  the  United  States.  In 
a  word,  all  over  the  world,  where  men  are  strufffflinsr 
for  greater  self-government  and  a  greater  security 
for  life  and  liberty,  there  is  an  aspiration  to  pat- 
tern as  near  as  possible  after  us. 

From  the  work  of  that  little  band  of  constitution 
makers,  with  George  Washington  at  its  head,  has 
come  forth,  therefore,  an  inspiration  under  which 
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not  only  this  country  has  grown  great,  and  pros- 
perous, and  powerful,  and  rich  in  honor  and  good 
name,  but  an  inspiration  that  has  spread  through- 
out the  world,  causing  mankind  everywhere  to 
struggle  to  occupy  higher  planes  and  to  secure  the 
enjoyment  of  greater  rights  and  privileges  and  lib- 
erties ;  and  yet,  while  this  is  true,  while  all  the  world 
is  pay  in--  us  this  tribute,  and  this  honor,  there  are 
men  here  at  home,  who  do  not  seem  to  appreciate 
these  institutions,— men  who  criticise  represent- 
ative government  as  a  failure  and  seek  to  make 
radical  changes.  This  is  not  the  time  or  the  place 
to  engage  in  labored  discussion.  I  refer  to  the  fact 
that  there  are  such  men  only  to  say  this  is  not  the 
first  time  our  government  has  been  assailed.  The 
assaults  of  to-day,  although  in  different  form,  are 
but  in  keeping  and  in  line  with  other  assaults  that 
have  been  made  heretofore. 

The  greatest  assault,  the  most  menacing  of  all  our 
history,  was  made  in  1861.  It  was  made  in  the  name 
of  secession,  a  doctrine  advocated  by  the  statesmen 
of  the  South  in  the  interest  of  human  slavery. 

They  early  foresaw  that  the  free  states  were  rap- 
idly outgrowing  them  in  population  and  industrial 
wealth  and  political  power,  and  that  the  day  would 
come  when  they  would  be  in  the  ascendent  in  the 
councils  and  government  of  the  nation.  Fearing  for 
the  safety  of  their  institution  when  that  time  should 
arrive,  they  brought  forward  this  doctrine,  that 
under  the  Constitution  of  the  United  States  it  was 
constitutional  for  a  State  of  the  Union,  acting  as  a 
State,  to  break  up  and  destroy  thai  Constitution  by 
simply  declaring  the  Union  at  an  end,  so  far  as  it 
was  concerned,  and  seceding  therefrom.     They  did 
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this  in  the  face  of  the  declaration  in  the  Constitution 
that  that  instrument  was  the  organic  law  of  the  peo- 
ple of  the  United  States  and  supreme  as  to  the 
powers  conferred  upon  the  Federal  Government 
over  all  the  States  and  all  the  people  alike. 

Looking  back  to  that  period  and  reviewing  the 
debates  that  preceded  the  war,  it  seems  incredible 
that  intelligent  men  could  have  earnestly  and  hon- 
estly believed  that  such  an  interpretation  of  that 
instrument  was  possible;  and  yet,  when,  in  1860, 
Abraham  Lincoln  was  elected  President,  although 
he  proclaimed  that  he  had  no  purpose  to  interfere 
with  slavery,  the  statesmen  of  the  South,  who  had 
advocated  this  doctrine  determined  that  the  time 
had  come  for  its  practical  application,  and  there- 
fore it  was  that  under  the  leadership  of  South 
Carolina,  State  after  State  went  through  the  form 
of  seceding  from  the  Union  and  combining  with 
sister  secessionist  States  to  make  a  new  confeder- 
ation—called the  Confederate  States  of  America. 
A  new  nation,  to  have  a  new  flag  and  a  new  army 
and  a  new  government  throughout,  and  that  nation 
and  that  flag  and  that  government  hostile  to  the  old 
government  they  were  deserting.  It  was  a  dark, 
gloomy  outlook  for  this  nation  that  was  thus  pre- 
sented to  us  in  1861,  but  there  were  giants  in  those 
days.  Abraham  Lincoln,  as  President,  realized  his 
duty  and  had  the  courage  to  perform  it.  It  was 
then  he  issued  that  call  spoken  of  here  to-day,  to 
which  that  grand  old  Union  Army  made  response; 
an  army,  as  Comrade  Gray  has  stated,  amounting  to 
more  than  two  millions  of  men— an  army  liter- 
ally of  boys  in  blue,  for  it  is  true,  as  he  said,  that 
only  118,000  of  that  whole  great  number  were  more 
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than  twenty-one  years  of  age;  mere  boys,  but  fear- 
less boys,  brave  boys,  boys  who  were  not  afraid  to 
join  the  Army,  who  were  not  afraid  to  die  for  their 
country,  their  flag  and  the  cause  of  liberty  and 
freedom.  Boys,  and  yet  men,  —men  of  the  loftiest 
patriotism,  men  ready  and  willing  to  make  the 
greatest  possible  self-sacrifice,  that  of  life  itself,  that 
the  nation  might  live.  I  have  not  time  to  review  their 
heroic  work.  Only  history  can  do  justice  to  what 
the}r  accomplished.  There  is  one  thing,  however, 
about  that  Army  to  which  I  desire  here  in  this 
presence  to  bear  witness.  Although  that  war  con- 
tinued for  four  long  years,  although  it  cost  millions 
and  billions  of  treasure  and  oceans  of  blood,  there 
was  not  in  the  heart  of  the  typical  Union  soldier, 
from  the  first  to  the  last,  any  spirit  of  hatred,  hos- 
tility or  personal  ill-will  toward  the  enemies  he  was 
fighting.  This  was  instanced  as  often  as  a  truce 
gave  opposing  armies  an  opportunity  to  meet  be- 
tween the  lines,  to  trade  coffee  and  tobacco  and  to 
cultivate  friendly  relations  in  other  respects.  It  was 
instanced  again,  and  finally  when  Lee  surrendered 
to  Grant  at  Appomattox.  You  remember  the  gen- 
erous terms  upon  which  Grant  accepted  Lee's 
surrender.  One  little  sentence  illustrates  fully  what 
I  would  impress.  When  Lee  spoke  of  the  horses  of 
his  officers  and  men  that  were  privately  owned  and 
asked  who  would  take  charge  of  them,  General 
Grant,  without  a  moment's  hesitation,  answered, 
"Have  your  men  keep  their  horses  and  take  them 
home  with  them,  for  they  will  need  them  to  do  the 
spring  plowing  with."  These  were  simple  words, 
but,  under  the  circumstances,  they  were  grand, 
sublime,  majestic!     General  Grant,   the   successful 
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soldier  in  the  greatest  war  of  modern  time,  in  the 
supreme  moment  of  his  supremest  triumph,  receiv- 
ing the  sword  of  his  enemy,  thought  only  of  peace, 
and  with  language  of  classic-like  simplicity  invited 
the  whole  nation  to  turn  from  strife  to  its  vocations. 

The  armies  were  disbanded  and  we  entered  upon 
a  new  era. 

It  has  been  an  era  of  unprecedented  growth, 
development,  prosperity  and  happiness.  The  nation 
has  constantly  grown  stronger  in  population,  richer 
by  the  development  of  its  resources  and  the  multipli- 
cation of  its  industry,  happier  by  the  employment 
of  its  labor  and  the  betterment  of  the  material  condi- 
tions of  all  classes  of  people. 

We  have  had  some  disappointments  as  we  always 
will  have  when  compelled  to  depend  on  human  effort 
and  human  action;  but  the  grand  aggregate  of 
results  shows  that  no  people  in  any  country  during 
this  same  period  or  during  any  like  period  in  the 
history  of  the  world  has  ever  prospered  and  de- 
veloped, materially,  morally,  socially,  intellectually, 
as  have  the  American  people  during  the  last  fifty 
vears. 

It  was  thought  by  most  of  us  when  we  emerged 
from  the  Civil  War  that  all  the  great  troublesome 
questions  pertaining  to  American  politics  had  been 
permanently  settled.  In  the  light  of  the  history 
that  has  since  been  made  that  belief  seems  simple 
and  child-like;  for,  notwithstanding  the  growth  of 
our  population,  the  splendor  of  our  development 
and  the  increase  of  our  power  and  glory  as  a  nation, 
we  have  been  passing  through  one  struggle  after 
another  of  a  political  character  that  has  appeared 
for  the  time  being  to  be  of  vital  consequence. 
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First,  there  came  the  great  contest  about  the 
reconstruction  of  the  States;  about  what  their  statal 
relation  should  be  to  the  Government  they  had 
undertaken  to  destrov;  the  status  of  the  freed  man, 
whether  he  should  he  enfranchised  and  what  should 
be  his  rights  and  privileges;  the  rehabilitation  of 
our  finances;  the  creation  of  a  new  and  better  bank- 
ing system  to  be  substituted  for  what  were  known 
as  the  Wild  Cat  Banks,  that  prevailed  prior  to  the 
war;  then  the  fierce  controversies  that  arose 
about  the  payment  of  the  bonded  indebtedness 
created  by  the  Government  to  preserve  the  life 
of  the  nation;  whether  it  should  be  paid  in  lawful 
money  of  the  world  or  in  greenbacks  to  be  ground 
out  by  the  hundreds  of  millions,  as  occasion  might 
require;  and,  finally,  before  quitting  this  subject  of 
money,  the  last  great  contest  with  respect  to  our 
standard — whether  it  should  be  gold  or  silver;  and 
running  through  it  all,  a  constant  war  and  conten- 
tion and  battle  as  to  whether  the  industries  and  the 
labor  of  this  country  should  be  protected  by  tariff 
duties  from  an  unjust  competition  with  the  indus- 
tries and  the  labor  of  the  older  countries  of  the 
old  world,  where  they  have  grossly  unjust  labor 
conditions. 

One  after  another,  all  these  questions  have  been 
met.  One  after  another  they  have  all  hem  debated. 
The  people  have,  through  these  debates  and  discus- 
sions, become  educated  with  respecl  to  them,  and 
to  the  credit  of  the  American  people,  lie  it  said,  they 
have  all  been  settled  consistently  with,  not  only  the 
honor,  but  also  the  prosperity  and  best  interests, 
in  every  respect,  of  the  American  people. 

[15] 


of 


As  we  passed  through  these  struggles  we  were 
constantly  growing  stronger  as  a  people,  and 
stronger  in  our  faith  in  our  institutions.  It  was 
with  a  pride  it  would  be  difficult  to  exaggerate  that, 
after  a  hundred  years  of  experience,  we  celebrated 
the  establishment  of  our  institutions,  celebrated 
our  form  of  government,  celebrated  the  demonstra- 
tion we  claimed  had  successfully  been  made,  of 
man's  capacity  to  successfully  govern  himself;  pro- 
claiming to  the  world  that  America  was  not  only 
independent  as  a  nation  in  the  family  of  nations, 
but  that  she  had  become  great  and  strong  and  pow- 
erful under  her  form  of  government,  which  she  had 
tested  and  with  which  she  was  thoroughly  satisfied. 

Our  example  is  regarded  with  disfavor  only  by 
monarchies.  We  are  the  hope,  the  light,  the  inspira- 
tion of  the  rank  and  file  of  humanity  everywhere. 
It  is  only  when  we  look  about  us  at  home,  here  in 
our  midst,  that  anybod}^  can  be  found  to  criticise 
our  institutions,  our  form  of  government,  its  opera- 
tion or  the  results  that  have  been  realized  by  us 
through  the  experience  of  a  century  and  a  quarter 
of  governmental  history. 

It  is  only  here  that  anybody  has  been  found  who 
has  the  temerity  to  tell  us  that  representative  gov- 
ernment has,  according  to  our  experience,  proven 
a  failure.  It  is  only  here  in  our  midst  where  the 
rich  blessings  of  our  experience  are  enjoyed  that  we 
hear  loud  clamors  for  radical  changes;  that  we  are 
told  that  the  Constitution  of  the  United  States,  the 
Constitutions  of  the  States  modeled  thereafter,  have 
become  in  large  part  obsolete;  that  they  are  not  the 
living,  expansive  instruments  they  should  be, 
responding  to  the  new  ideas  and  the  new  wants, 
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the  new  ambitions  of  the  critics,   who  style  them- 
selves "the  people." 

We  are  told  that  we  can  improve  our  representa- 
tive system  of  government  by  taking  away  from  the 
judiciary  its  independence  and  by  setting  up,  as  a 
check  on  our  Legislatures,  a  new  Legislature  com- 
posed of  the  whole  body  politic  to  legislate  under 
the  forms  of  the  Initiative  and  Referendum,  without 
debate,  without  amendment,  without  official  respon- 
sibility, and  without  the  sanction  and  responsibility 
imposed  by  an  oath  of  office. 

What  these  brave  men  fought  for,  died  for,  whom 
we  are  here  to-dav  to  honor,  was  the  Constitution  of 
the  United  States,  framed  by  George  Washington 
and  his  associates.  Under  that  Constitution,  per- 
fected by  the  war  amendments,  we  have  made  the 
wonderful  record  I  have  mentioned. 

In  the  name  of  all  our  achievements,  let  us  be 
careful  not  to  make  radical  changes  that  have  not 
been  well  considered;  let  us  not  adopt  provisions 
changing  our  organic  laws  that  would  practical  I y 
inaugurate  a  different  form  of  government  from 
that  under  which  we  have  been  living,  simply  be- 
cause some  constitutional  convention  has  proposed 
them. 

George  Washington  and  his  associates  have  been 
dead,  it  is  true,  for  more  than  a  century,  and  during 
this  long  period  great  changes  have  been  wrought, 
but  the  Constitution  they  made  dealt  simply  with 
general  principles,  and  the  form  of  government  they 
established  had  regard  for  those  conditions  of  life 
that  are  permanent  and  were  so  framed  as  to  wisely 
leave  to  the  legislative  power  they  created  the  duty 
of    dealing   with    the   vicissitudes    of   life    and    the 
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changing  circumstances  and  conditions  of  progress 
and  development. 

The  more  we  study  their  work,  the  more  we  will 
learn  its  wisdom  and  the  more  we  compare  those 
men  and  their  work  with  modern  conventions  and 
the  men  who  compose  them,  and  the  results  of  their 
labors,  the  more  our  confidence  will  be  strengthened 
in  that  which  we  already  have. 

Necessities  will  arise  for  changes  of  provisions  in 
our  organic  laws,  but  there  will  not  come  any  neces- 
sity for  change  as  to  the  fundamental  principles 
upon  which  our  organic  laws  are  based.  No  neces- 
sity will  come  for  a  change  in  the  form  of  our  Gov- 
ernment; on  the  contrary,  as  time  passes,  according 
to  all  indications,  representative  government  will 
become  more  and  more  appropriate  and  applicable, 
not  only  to  this  country,  but  to  other  countries. 

Let  us,  therefore,  make  improvements  where  nec- 
essary, but  be  carefu]  not  to  sap,  or  undermine,  or 
weaken  or  destroy  in  any  way  the  foundations  of 
the  great  superstructure  our  fathers  reared.  Let 
us  rather  rejoice  in  the  successes  we  have  wrought. 
Let  us  rejoice  here  to-day,  particularly,  in  the  fact 
that  we  are  a  reunited  nation,  that  the  men  against 
whom  we  fought  are  to-day  glad  that  we  gained  the 
victory,  that  they  were  not  permitted  to  set  up  a 
new  nation  and  a  new  flag  in  hostility  to  this 
glorious  LTnion  and  the  Stars  and  Stripes;  that 
they  have  part  and  parcel  in  the  glorious  destiny 
that  awaits  us,  if  we  but  go  forward,  shoulder  to 
shoulder,  as  we  have  been  marching  heretofore. 

I  shall  never  forget  how  gratifying  it  was  to  all 
men  of  that  old  Union  Army  to  see  the  veterans 
of  the  Confederate  Army  and  the  vounffer  men  of 
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the  Southern  States  pushing  to  the  defense  of  the 
flag  in  response  to  the  President's  call  for  troops 
when  the  Spanish-American  War  came  upon  us. 

It  was  my  fortune  at  that  time  to  be  living  in  the 
same  hotel  in  Washington  with  General  Joseph 
Wheeler,  the  noted  Confederate  cavalry  leader.  I 
can  never  forget  how  touched  I  was  when,  seeing 
that  war  was  inevitable,  he  told  me  that  nothing 
would  be  so  gratifying  to  him  as  to  have  the  privi- 
lege of  once  more  wearing  the  uniform  of  a  soldier 
of  the  United  States.  He  was  a  graduate  of  West 
Point,  and  an  officer  of  the  United  States  Regular 
Army,  when  the  Civil  War  commenced.  He  resigned 
his  commission  and  cast  in  his  lot  with  the  "lost 
cause."  Here  was  an  opportunity  to  regain  whal 
he  had  thus  thrown  away.  There  were  many  others 
like  him,  who  had  had  the  same  aspirations.  It  was 
a  great  pleasure  to  President  McKinley  to  give 
them  the  recognition  to  which  their  abilities  as 
soldiers  and  commanders  entitled  them,  and  to  give 
them  an  opportunity  to  show  on  the  battlefield  their 
renewed  devotion  to  the  Union  they  could  not 
destroy  and  to  the  flag  they  could  not  pull  down. 
No  soldiers  were  braver,  no  soldiers  were  more 
devoted,  no  soldiers  were  more  willing  to  die  for 
the  cause  of  this  country,  as  represented  in  that 
struggle  than  were  those  who  thus  became  a  part 
of  our  Armv  from  these  Southern  States. 

It  is  in  view  of  such  incontestable  evidence  as  this 
that  I  say,  it  is  our  happy  privilege  to-day  to  realize 
that  our  struggles  were  not  in  vain,  that  our  enemies 
rejoice  with  us  in  the  victory  we  achieved;  that  they 
have  become  in  good  faith  once  more  a  part  of  this 
Union:  that  they  love  it,  are  willing  to  fight  for  it. 
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are  willing  to  die  for  it,  and  all  because  we  have,  as 
Mr.  Lincoln  said  at  Gettysburg,  "government  of  the 
people,  by  the  people,  and  for  the  people. ': 

When  Mr.  Lincoln  spoke  those  immortal  words  he 
was  talking  about  the  kind  of  government  George 
Washington  and  his  associates  established;  the  kind 
of  government  under  which  we  have  been  living.  He 
didn't  seem  to  know  any  radical  changes  in  our 
form  of  government  were  necessarv  or  desirable. 
He  was  satisfied  with  the  form  of  government  that 
old  constitutional  convention  gave  us,  and  with  the 
single  exception  of  the  amendments  necessary  to 
abolish  slavery  and  restore  the  Union  and  make  all 
men  free  and  citizens,  he  was  satisfied  with  the 
Constitution  they  framed.  As  we  revere  the  mem- 
ories of  our  revolutionary  ancestors,  as  we  appre- 
ciate the  statesmanship  of  the  men  who  created  our 
Government,  as  we  revere  and  appreciate  the  mem- 
ory of  the  men  who  saved  us  from  disunion  and 
perfected  the  Constitution  our  fathers  gave  us,  let 
us  strive  to  preserve  and  perpetuate  unimpaired  the 
great  heritage  it  has  been  our  good  fortune  to 
inherit. 
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The  Power  of  the  United  States  to  Discrimi- 
nate in  Favor  of  American  Vessels  in  the 
Collection    of    Tolls    for    Passing 
Through  the  Panama  Canal. 


LETTER 

FROM 

Hon.  J.  B.  Foraker 

To 
MR.  S.  L.  LATSHAW,  of  TOLEDO,  O. 

(  As  published  in  the  Toledo  Times  of  Aug.  13,  1912.) 


Editor  of  the  Times: 

Being  interested  in  the  question  of  allowing  American 
vessels  to  pass  through  the  Panama  Canal  free,  I  wrote  for- 
mer Senator  J.  B.  Foraker  for  his  opinion.  His  reply  has 
just  been  received  and  I  believe  it  is  of  sufficient  interest 
to  Times  readers  to  be  printed. — S.  L.  Latshaw.  28Q1  Mon- 
roe Street. 

The  following  is  a  letter  from   Mr.    Foraker: 

South    Poland,    Mi:.,   August   4,    1912. 
Mr.  S.  L.  Latsiiaw, 

Toledo,  Ohio : 
Dear  Sir — Your  letter  of  July  23.   asking   for  my  opinion 
as  to  the  power  of  the  United  States  to  discriminate  as  to 
tolls  in  favor  of  vessels  belonging  to  our  citizens,  passing 
through  the  Panama  Canal,  has  reached  me  here. 
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That  question  is  now  being  debated  in  the  United  States 
Senate.  The  newspaper  reports  of  the  speeches  that  have 
been  made  are  rather  meager,  and  I  have  no  documents  to 
which  I  can  refer  to  refresh  my  recollection  as  to  many 
important   facts. 

I  hesitate,  in  view  of  these  conditions,  to  take  exception 
to  anything  so  able  a  lawyer  and  senator  as  Mr.  Root  has 
seen  fit  to  say,  but  I  am  quite  sure  he  has  taken  a  widely 
different  view  of  the  effect  of  the  language  employed  in  the 
Hay-Pauncefote  treaty  from  that  which  should  have  been 
given  it.  The  language  referred  to  is  the  provision  that 
the  vessels  of  commerce  and  of  war  of  all  nations  shall 
have  a  right  to  use  the  canal  on  terms  of  equality. 

Of  course,  if  this  language  stood  alone,  it  would  admit  of 
the  construction  Great  Britain  has  put  on  it  in  making  the 
contention  she  is  now  making,  and  Mr.  Root  would  be  right 
in  taking  the  position  I  understand  he  has  taken,  but  this 
language  does  not  stand  alone.  Taking  into  consideration 
the  context  it  seems  perfectly  clear  to  me  now,  as  it  did  when 
I  voted  to  ratify  the  treaty,  that  this  restriction  and  others  of 
a  similar  character  found  in  that  treaty  did  not  apply  to  the 
United  States,  because  the  United  States  was  to  be  the 
owner  of  the  canal  and  was  proposing  to  build  it  with  our 
own  money,  without  any  help  from  anybody,  and  because 
all  obligations  of  a  co-partnership  character  created  by  the 
Clayton-Bulwer  treaty  had  been  abrogated  by  the  abrogation 
of  that  treaty,  and  because  it  would  be  absurd  to  apply  to  the 
United  States  a  number  of  the  restrictions  to  which  I  refer, 
all  of  which  would  be  applicable  to  the  United  States,  if  the 
one  relied  upon  by  Great  Britain  be  applicable. 

For  instance  one  of  the  provisions  is :  That  a  warship 
of  a  belligerent  shall  not  remain  in  the  waters  contiguous 
to  either  terminus  of  the  canal  longer  than  twenty-four  hours. 
I  am  not  quoting  the  language,  but  only  the  effect  of  it. 

It  would  certainly  be  absurd  to  apply  this  provision  to  the 
United  States,  since  the  result  might  be  that  one  of  our 
battleships  passing  from  one  coast  to  the  other  would  have 
to  not  only  hurry  through  the  canal  to  the  waters  contiguous 

2 


/a. 


but  also  emerge  therefrom  within  the  limited  time  mentioned, 
although  there  might  be  a  half  dozen  warships  of  the  enemy 
lying  in  wait  to  capture  or  destroy  her  the  moment  she  made 
her  appearnce.  According-  to  my  recollection  this  very 
question  (of  right  to  discriminate  in  favor  of  our  own  ships) 
was  raised  by  an  amendment  offered  to  the  treaty,  which 
amendment  was  voted  down  overwhelmingly,  because  it  was 
thought  unnecessary  to  specify  thai  a  provision  of  Mich 
a  character  did  not  apply  to  us  who  were  building  the  canal, 
and  were  to  have  with  respect  to  it  the  usual  rights  of 
ownership  and  all  the  rights  of  regulation. 

Without  going  over  everything  in  tedious  detail,  there 
are  other  restrictions  found  in  the  treaty  to  support  this 
view,  along  with  a  general  but  specific  provision,  as  just 
indicated,  that  our  government  shall  have  all  the  rights 
incidental  to  the  construction  and  ownership  of  the  canal. 
as  well  as  the  exclusive  right  of  providing  for  its  regulation 
and   management. 

The  provisions  giving  rise  to  this  contention  were  adopted 
from  the  convention  of  Constantinople,  providing  for  the 
neutralization  of  the  Suez  canal.  The  Suez  canal  was  con- 
structed and  is  owned  by  a  private  corporation,  although 
Great  Britain  controls  it  by  ownership  of  a  majority  of  it- 
stock. 

The  restrictions  under  consideration  now  were  never  re- 
garded as  applicable  to  the  Suez  Canal  Company.  Of  course, 
that  company  does  not  own  any  ships  of  war,  although  it 
may  own  vessels  of  commerce,  but  the  reason  these  restric- 
tions were  never  held  applicable  to  the  Suez  Canal  Company 
were  not  because  it  lacked  ownership  of  ves-cls  of  war  or 
vessels  of  commerce,  but  only  because  it  would  be  inconsistent 
with  the  rights  of  ownership  to  give  that  convention  any  such 
construction.  The  United  States  holds  the  same  relation  to 
the  stipulations  under  consideration  that  the  Suez  Canal 
Company  holds  to  the  same  stipulation  in  the  Constantinople 
convention. 

The  subject  is  one  of  great  importance.  It  was  necessary 
that  it  should  be  considered  bv  the  Senate  in  executive  ses- 
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sion,  where  no  record  is  made  or  kept  of  the  debates  that  are 
held.  For  that  reason  everyone  who  participated  in  those 
debates  must  rely  upon  his  own  recollection  as  to  what  oc- 
curred, and  must  submit  to  the  rules  that  govern  the 
construction  of  legal  documents  as  to  what  is  approved. 

According  to  both  of  these  guides,  I  am  clearly  of  the 
opinion  that  whatever  may  be  a  wise  policy,  about  which 
I  have  no  occasion  to  speak  in  answering  your  letter,  there 
cannot  be  any  question  about  the  power  of  our  government 
to  discriminate  as  to  tolls  in  favor  of  American  owned  ships 
passing  through  the  Panama  Canal,  and  I  should  regard  it  as 
a  great  misfortune,  if  our  government  should  hesitate  to  stand 
firmly  and  uncompromisingly  by  this  proposition. 

If  our  government  does  not  have  this  right,  but  is  under 
obligation  to  give  to  our  ships  only  such  rights  and  privileges 
as  she  gives  to  all  others,  then  surely  it  is  in  order  to  ask 
what  we  are  building  the  canal  for?  Is  it  possible  that  we 
are  spending  three  or  four  hundred  millions  of  dollars,  and 
obligating  ourselves  to  fortify,  and  maintain  in  sucessful 
operation,  this  majestic  work  after  it  has  been  completed, 
without  any  special  advantage  to  ourselves,  but  merely  for  the 
common  benefit  of  all  the  sea-going  nations  of  the  world, 
among  which  nations  we  are  one  of  the  least?  There  is  a  pre- 
posterous absurdity  in  such  a  conclusion,  and  I  should  feel 
deeply  mortified  to  think  that  I  had  favored  and  supported  a 
measure  that  was  capable  of  such  a  construction. 

I  would  be  glad  to  say  much  more  that  comes  to  mind 
in  answering  your  polite  inquiry,  but  I  feel  I  have  said 
enough  to  satisfy  you  as  to  the  opinions  I  entertain,  and 
to  give  you  the  grounds  upon  which  they  rest.  To  deal 
with  the  subject  fully  would  require  me  to  go  far  beyond  the 
limitations  of  a   letter. 

I  think  it  well  to  add,  however,  that  we  are  not,  in  my 
opinion,  bound  by  any  treaty  to  arbitrate  any  such  question 
at  the  Hague  or  elsewhere.  AH  such  questions  are  specifically 
excepted  from  the  general  operation  of  all  our  compulsory 
treaties  of  arbitration.  Yours  very  truly, 

J.     B.     FORAKER. 
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Supreme  Court  of  Ohio 


HARRIET  A.  GOODLOE,  et  al, 

Plaintiffs  in  Error, 


VS. 


JAMES  F.  BARBOUR,  et  al,  Trustees  of 
the  Estate  of  James  Smith  Armstrong, 
Deceased, 

Defendants  in  Error. 


Error  to  the  Circuit  Court  of 
Hamilton  County,  Ohio 


Brief  of 

J.  B.  Foraker  for  Mrs.  Mary  A.  Swigert 
A  Beneficiary  under  the  Will 


J.  B.  FORAKER, 

Attorney  for  Mrs.  Mary  A.  Swigert. 
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Supreme  Court  of  Ohio 


Harriet  A.  Goodloe,  et  al, 
Plaintiffs  in  Error. 

I  Error  to  the  Cir- 
vs"  [   cuit     Court    of 

James  F.  Barbour,  et  al,   Trus-  /    Hamilton  Conn- 
tees    of    the    Estate    of    James  \   ty,  Ohio. 
Smith  Armstrong,  Deceased, 
Defendants  in  Error. 


Brief  of  J.  B.  Foraker  for  Mrs.  Mary  A.  Swigert, 
A  Beneficiary  under  the  Will 


Statement 


The  question  to  be  decided  in  this  case  is  as  to  the 
proper  construction  of  the  last  will  and  testament 
of  the  late  James  S.  Armstrong. 

It  is  not  necessary  to  consider  more  of  this  instru- 
ment for  the  purpose  of  determining  this  question 
than  the  Seventh  and  Eighth  items,  and  for  the  pur- 
pose of  this  brief  it  is  sufficient  to  copy  here  the 
Eighth  item,  which  is  as  follows: 

"Eighth.  When  all  my  sisters,  nieces, 
nephews  and  my  brother,  Frank  W.  Arm- 
strong, who  are  hereinbefore  made  benefici- 
aries of  the  income  and  revenue  arising  from 
the  real  and  personal  property  hereinbefore 
devised  in  trust,  shall  have  deceased,  it  is 
then  my  will  that  the  successors  of  my  here- 
inafter   named   executors   and    trustees,   or 
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said  executors  and  trustees  themselves,  if 
then  living,  shall  proceed,  without  delay,  to 
divide  such  real  and  personal  property,  or 
the  proceeds  thereof,  should  it  be  found  nec- 
essary to  sell  for  cash  a  part  or  the  whole 
of  such  property  to  carry  out  equitably  the 
objects  and  purposes  of  this,  my  last  will 
and  testament,  and  to  divide  such  property 
or  the  proceeds  thereof  into  as  many  equal 
parts  as  there  will  be  then  surviving  chil- 
dren of  my  aforesaid  nephews,  nieces  and 
of  my  brother,  Frank  W.  Armstrong,  and  to 
make  over,  transfer  and  give  to  each  one  of 
said  surviving  children  one  of  said  equal 
parts,  to  have  to  hold  the  same  absolutely 
forever." 

The  question  of  construction  is  what  is  the  true 
meaning  of  the  phrase  "hereinbefore  made  benefici- 
aries," found  in  the  first  clause  of  this  eighth  item ; 
and  is  the  plaintiff  in  error  one  of  the  "hereinbefore 
made  beneficiaries,"  or  does  the  language  employed, 
considered  in  connection  with  the  context,  exclude 
her  from  sharing  in  the  final  distribution  of  the 
estate;  and,  if  so,  did  the  time  for  the  final  distribu- 
tion of  the  estate  arrive  at  the  death  of  Mrs.  Laura 
Capron,  one  of  the  beneficiaries  named  in  the  Seventh 
item  of  the  will? 

On  behalf  of  Mrs.  Bwigert  we  contend  that  the 
language  to  be  construed  "hereinbefore  made  bene- 
ficiaries" must  be  interpreted  as  though  it  read  "here- 
inbefore named  beneficiaries,"  and  that  in  conse- 
quence Mrs.  Goodloe  is  excluded  from  participation 
in  the  final  distribution  of  the  estate,  and  that  the 
time  for  such  distribution  arrived  when  the  death 
of  Mrs.  Capron  occurred. 
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Argument 

Neither  Mrs.  Goodloe  nor  Mrs.  Swigert  is  named  as 
a  beneficiary,  but  both  are  ////-named  beneficiaries, 
and  as  such  would  be  included  within  the  phrase 
quoted  if  there  were  not  something  else  in  the  will 
to  show  that  such  was  not  the  intention  of  the  tes- 
tator, for  both  are  nieces  and  both  are  beneficiaries 
and  have  been  treated  as  such  by  the  trustees  in  their 
distribution  of  the  income. 

Being  nieces  and  beneficiaries,  there  could  nol  bo 
any  final  distribution  of  the  estate  until  both  of  them 
should  "have  deceased,"  but  in  providing  for  the  final 
distribution  of  the  estate,  the  testator  savs  it  shall 
be  divided  "into  as  many  equal  parts  as  there  will  be 
then  surviving  children  *  *  *  of  my  brother, 
Frank  W.  Armstrong." 

The  testator  could  not  have  contemplated  that 
there  would  be  at  the  time  of  final  distribution  "sur- 
viving children"  of  the  brother,  who  would  necessa- 
rily be  nieces  or  nephews,  as  the  case  might  be,  who 
had  been  made  beneficiaries,  and  that  at  the  same 
time  all  of  that  class  would  "have  deceased." 

Therefore,  to  construe  the  word  "made"  as  includ- 
ing ////-named,  as  well  as  named  beneficiaries,  would, 
of  necessity,  make  the  will  inconsistent  with  itself, 
since,  so  construing  it,  there  could  not  be  distribution 
until  everv  niece  thereinbefore  made  a  beneficiary 
was  dead;  in  other  words,  until  Mrs.  Swigert,  a  niece 
and  beneficiary,  was  dead,  as  well  as  all  the  other 
nieces  and  nephews,  including  Mrs.  Goodloe. 

But  that  he  did  not  mean  this  is  shown  by  the  fact 
that  he  provided  that  "surviving  children"  of  his 
brother  shall  participate  in  the  final  distribution  of 
the  estate. 
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Mrs.  Swigert  could  not  be  a  "surviving"  child  of  the 
brother,  without  at  the  same  time  having  been  a 
beneficiary  of  the  income,  and  she  could  not  share  ill 
the  final  distribution  of  the  estate  unless  still  sur- 
viving. 

In  other  words,  he  contemplated  a  final  distribu- 
tion of  his  estate  during  the  lifetime  of  such  of  his 
nieces  and  nephews  as  might  be  the  children  of  his 
brother,  and  as  such,  were  un  -named  beneficiaries  of 
the  income  who,  at  the  time  of  such  distribution, 
should  not  "have  deceased." 

It  follows  that  the  true  construction  of  the  will  re- 
quires us  to  read  the  phrase  "hereinbefore  made  bene- 
ficiaries" as  the  equivalent  of  "hereinbefore  named 
beneficiaries."  So  reading  it,  the  time  for  final  dis- 
tribution was  reached  when  Mrs.  Capron  died,  be- 
cause she  was  the  last  of  his  "hereinbefore  named 
beneficiaries." 

Any  other  construction  would  make  the  will  incon- 
sistent with  itself  and  make  it  as  impossible  of  exe- 
cution as  it  would  be  for  Mrs.  Swigert  to  be  both 
dead  and  alive  at  the  same  time. 


Beneficiaries  on  Final  Distribution 

If  we  are  sustained  in  the  contention  that  the  time 
of  distribution  fixed  by  the  will  was  determined  by 
the  death  of  Mrs.  Capron,  then  it  follows  that  the 
distributees  of  the  principal  of  the  estate  were,  using 
the  language  of  the  testator,  the  "surviving  children 
of  my  aforesaid  nephews,  nieces  and  my  brother, 
Frank  W.  Armstrong." 

The  word  "aforesaid"  must  be  held  to  relate  back 
to  the  nieces  and  nephews  "hereinbefore  made,"  and, 
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therefore,  to  the  nieces  and  nephews  named  in  the 
seventh  paragraph  of  the  will,  and  the  distributees 
are  to  be  the  surviving  children  of  those  nephews  and 
nieces  and  "my  brother,  Frank  \Y.  Armstrong." 

It  will  be  observed  that  the  testator  does  not  say, 
to  the  surviving  children  of  my  aforesaid  sisters, 
nephews  and  nieces,  but  that  he  excludes  his  sisters. 
This  excludes  Mrs.  Mannen. 

It  does  not  matter  whether  he  overlooked  her  and 
excluded  her  by  accident  or  did  it  intentionally.  The 
fact  is,  he  did  exclude  her,  and  it  would  seem  probable 
that  he  did  it  intentionally,  for  in  the  same  sentence 
in  which  he  omits  to  mention  her,  he  does  mention  his 
half  brother  and  her  full  brother,  Frank  \Y.  Arm- 
strong, thus  bringing  to  his  mind,  as  it  does  to  our 
mind,  that  particular  branch  of  his  family. 

Having  thus  deliberately  excluded  the  children, 
surviving  at  the  time  of  final  distribution,  of  his  sis- 
ters, it  must  of  necessity  follow  that  the  daughter  of 
Mrs.  Mannen,  Mrs.  Goodloe,  who  is  now  living,  is  not 
entitled  to  share  in  the  distribution  of  the  estate; 
and,  inasmuch  as  she  takes  nothing,  of  course,  her 
children  can  not  take. 

To  hold  otherwise  would  be  to  give  a  portion  of 
this  estate,  on  final  distribution,  to  the  children  of  a 
niece,  who  was  unborn  at  the  time  when  the  will  was 
made,  and  to  which  unborn  niece,  he  carefully  pro- 
vided that  nothing  should  be  given,  except  only  as 
she  might  be  included  as  an  t*»-named  beneficiary 
of  the  "nett  income  and  revenue,"  which  beneficial 
interest  could  not  extend  beyond  the  time  fixed  for 
final  distribution  of  the  estate;  for  at  that  time  the 
"nett  income  and  revenue"  of  the  estate  must  cease 
and  the  trusters  must  "proceed  without  delay  *  *  * 
to  divide"  the  bodv  of  the  estate. 
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If,  for  any  reason,  no  matter  what,  he  would  thus 
exclude  an  unborn  niece  from  participation  in  the 
final  distribution  of  the  estate,  it  would  certainly 
require  the  most  explicit  provision  to  include  the 
unborn  children  of  the  then  unborn  nieces.  There  is 
no  such  provision,  explicit  or  otherwise,  and  nothing 
can  be  tortured  into  the  semblance  of  such  a  pro- 
vision. 

It  is  sufficient  to  say,  in  answer  to  the  argument 
made  by  counsel  in  behalf  of  the  plaintiff  in  error, 
that  the  provision  found  in  Item  7  for  Laura  Capron 
"during  her  natural  life  and  after  her  death  to  any 
child  or  children  of  her  body  surviving  her,  or  to  the 
issue  of  such  children"  (Record,  p.  9),  is  confined 
by  the  express  terms  of  the  provision  to  the  division 
of  the  "nett  income  and  revenue"  of  the  estate,  which 
of  necessity  ends  when  the  estate  is  finally  distributed 
as  provided  in  the  eighth  item.  Only  those  named  as 
distributees  in  this  eighth  item  can  share  in  the  final 
distribution  of  the  corpus  of  the  estate,  as  distin- 
guished from  its  income,  and  by  this  language  of  the 
eighth  paragraph,  these  distributees  are  limited  to 
the  "then  surviving  children  of  my  aforesaid  nephews, 
nieces  and  of  my  brother,  Frank  W.  Armstrong." 

To  include  Mrs.  Goodloe  and  her  children  among 
the  distributees  of  the  principal  of  the  estate  would 
be  to  put  the  children  of  his  sisters,  who  are  not 
named  at  all  in  that  connection,  on  an  equality  witii 
the  children  of  his  brother  who  is  named;  and  that 
would  be  to  make  a  new  will,  not  by  construction,  but 
in  plain  violation  of  every  rule  of  construction 
applicable. 

The  decree  of  the  circuit  court  should  be  affirmed. 
Respectfully  submitted, 

J.  B.  Foraker, 
Attorney  for  Mrs.  Mary  A.  Sivigert. 
Cincinnati,  Ohio,  October  19,  1912. 
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SPEECH 


OF 


HON.  J.  B.  FORAKER 


AT 


MUSIC  HALL  MEETING 

OCTOBER  26,  1912 


Mr.  Geier: 

Now,  gentlemen,  I  am  about  to  introduce  to  you 
the  Chairman  of  this  meeting,  who  needs  no  intro- 
duction to  a  Cincinnatian,  or  an  American  audience 
anywhere;  a  man  who  has  always  held  aloft  the 
standard  of  the  Republican  Party,  particularly  that 
element  of  it  that  stands  for  the  protection  of  the 
American  industry  and  the  American  workmen. 

It  gives  me  great  pleasure,  ladies  and  gentlemen, 
to  present  to  you  the  Honorable  Joseph  B.  Foraker 
of  Ohio.     (Prolonged  applause.) 

Mr.  Chairman,  Fellow  Comrades,  Ladies  and 
Gentlemen  • 
I  thank  the  Prosperity  League  for  the  honor, 
signal  honor,  I  shall  say,  of  presiding  over  this 
magnificent  meeting.  Be  assured  of  my  proper 
appreciation. 
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And  now,  Mr.  Chairman,  before  I  say  anything 
else,  let  me  speak  a  word  to  these  old  comrades,  who 
sit  upon  these  front  seats  here  to-night. 

As  I  saw  them  marching  in  the  streets  at  the 
head  of  the  procession,  and  saw  them  marching  into 
this  hall,  they  seemed  to  me  to  be  a  perfect  inspira- 
tion to  everybody  connected  with  this  meeting;  and 
on  behalf  of  those  having  this  meeting  in  charge,  I 
thank  you  for  your  presence  here.     (Applause.) 

And  while  I  am  about  it,  I  shall  take  the  liberty 
of  thanking  you  on  behalf  of  one  who  is  not  present 
with  us  to-night,  one  of  your  comrades,  General 
E.  B.  Brown,  our  campaign  leader  (applause),  as 
gallant  a  hero  as  ever  marched  under  the  flag  (ap- 
plause), a  soldier  who  when  only  nineteen  years  of 
age  with  his  comrades  joined  in  the  storming  of 
Mission  Eidge,  and  there  showed  such  gallantry 
that  the  Congress  of  the  United  States  gave  him  a 
vote  of  thanks,  and  a  medal  of  honor.  (Applause.) 
Will  this  great,  patriotic  State  of  Ohio,  refuse  on 
the  fifth  day  of  next  November  to  indorse  his  can- 
didacy for  the  highest  honor  within  our  gift?  (Ap- 
plause.)    I  hope  not. 

I  was  thinking,  as  I  watched  you  taking  your 
seats  here,  how  his  heart  would  warm  with  gratitude 
towards  you  as  he  reads  in  the  papers  to-morrow 
morning  of  your  presence,  and  your  contribution  to 
the  success  of  this  magnificent  meeting.  (Applause.) 
Now,  let  me  say  something  about  this  meeting. 
"There  is  a  hot  time  in  the  old  town  to-night." 
(Applause  and  laughter.) 

We  have  had  three  national  meetings  in  this  hall 
during  this  week.  The  first  was  on  Wednesday 
night,  when  the  Bull  Moosers  met  here.  (Laughter.) 
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I  am  not  going  to  say  anything  unkind  about  them. 
They  are  our  fellow  Republicans,  who  are  simply 
taking  a  kind  of  a  joy  ride.  (Laughter  and  ap- 
plause.) It  won't  last  long.  They  will  soon  all  be 
seeking  to  return.  Like  that  great  Liberal  Repub- 
lican Party  movement  that  split  the  Republican 
Party  in  two  and  destroyed  it  in  187:2,  they  will  last 
for  just  one  campaign  (applause)  ;  by  the  end  of 
the  campaign  there  won't  be  much  left  to  be  proud 
of.     (Applause.) 

I  don't  intend  to  say  anything  unkind  about  them, 
because  we  expect  them  to  be  marching  with  us, 
shoulder  to  shoulder  again,  in  the  next  campaign 
(applause) ;  and  I  don't  intend  to  say  anything 
unkind  about  their  great  leader;  and  he  is  a  great 
leader.  (Applause.)  My  heart  went  out  in  sym- 
pathy to  him  and  all  his,  when  a  demented  man 
made  an  assault  on  his  life.  We  are  all  rejoiced 
to  know  that  he  was  able  to  stop  a  38-calibre  bullet, 
and  make  a  speech  immediately  afterward  as  though 
nothing  had  happened.  (Applause.)  No  other  man 
living  could  do  it.  (Laughter.)  We  are  all  re- 
joiced to  know  that  he  is  on  the  road  to  sure  re- 
covery. (Applause.)  God  speed  his  recovery  so 
that  by  Election  day  he  may  be  healthy  enough  and 
sound,  enough  for  us,  without  any  compunctions  of 
conscience,  to  give  him  a  good  drubbing.  I  Ap- 
plause.) 

Well,  last  night  we  had  a  Democratic  mass  meet- 
ing,—long  heralded.  They,  too,  had  a  procession. 
I  read  the  full  account  in  the  Enquirer  this  morn- 
ing. It  didn't  take  me  long.  The  short  ±}>;in> 
allotted  shows  the  enthusiasm  of  that  old-time 
Democratic  organ.     (Laughter.) 
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I  first  noticed  and  was  impressed  by  the  fact  that 
one  of  the  Democratic  Clubs  marching  in  that  pro- 
cession carried  dinner  pails  empty  and  turned 
upside  down;  and  I  said  when  I  read  that  "the 
same  old  Democratic  Party."  (Laughter  and  ap- 
plause.) The  dinner  pail  was  turned  upside  down 
and  empty  as  long  as  the  Democratic  Congress 
remained  in  Washington  passing  free  trade  bills 
(applause) ;  but  when  they  adjourned  and  went 
home  prosperity  came  with  a  rush,  for  everybody 
felt  we  were  safe  for  a  few  months  anvhow;  and 
such  a  prosperity  the  country  has  never  before 
enjoyed,  except  only  in  degree— prosperity  every- 
where and  for  everybody. 

Well,  then  after  I  got  through  reading  about  the 
procession,  I  came  to  the  speeches;  and  I  read  the 
speech  of  Mr.  Peck,  the  chairman,  a  very  brilliant 
young  man,  who  has  a  great  future,  if  the  Demo- 
cratic Party  has  any  luck  (laughter)  ;  and  then  I 
read  the  speech  of  our  distinguished  Mayor,  who  is 
already  pretty  high  in  the  Councils  of  that  Organi- 
zation; and  I  noticed  that  all  their  talk  was  about 
capturing  the  Courthouse.  (Laughter.)  What 
wonderful  longing  of  the  heart— the  Democratic 
heart,  I  mean— for  those  fat  offices  up  at  the  Court- 
house. 

Well,  some  time  we  may  let  you  have  them;  but 
not  this  year.     (Applause.) 

Then  I  read  the  speech  of  their  distinguished 
speaker  from  abroad,  Judge  Wade;  and  that  con- 
sisted of  a  lot  of  anecdotes.  I  was  sony  the  paper 
didn't  print  the  anecdotes,  for  I  have  run  out.  I 
don't  know  that  I  could  have  used  them  anyhow, 
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for  this  campaign  is  too  serious  to  be  disposed  of 
in  an  anecdotal  way. 

Then  I  took  up  last,  although  it  was  not  the  last 
made,  for  I  expected  to  have  to  read  it  carefully 
and  spend  some  time  digesting  it,  the  speech  of 
their  candidate  for  Governor— Mr.  Cox— James  M. 
(Laughter.)  It  was  a  rather  good  descriptive  ac- 
count of  his  speech.  They  said  he  was,  as  usual, 
eloquent  and  impressive,  and  that  he  stirred  his 
hearers  in  a  deep  way,  talking  to  them  about  what? 
About  mother's  pensions  and  other  questions  of  like 
character  (laughter),  and  not  one  word  about  the 
tariff  that  protects  American  industries  and  Amer- 
ican labor  (applause),  without  which  this  wonderful 
prosperity  to  which  I  have  referred  would  perish 
in  a  night. 

Is  it  any  wonder  that  we  have  a  great  meeting 
here  to-night?  Mr.  Geier  has  told  you  of  its  pur- 
poses. It  is  fitting  and  proper  that  we  should  rally 
as  we  have  to  pay  this  high  tribute  to  our  standard 
bearer,  President  of  the  United  States,  and  if  we  do 
our  dutv,  to  be  the  President  of  the  United  States 
again.     (Applause.) 

Is  it  any  wonder  that  we  should  rally  to  his  sup- 
port when  in  his  re-election  is  bound  up  our  own 
prosperity  that  we  so  highly  prize?  (Applause.) 
Standing  by  him  we  are  but  standing  by  ourselves, 
and  that's  why  it  is  that  this  hall  is  filled  here 
to-night,  not  only  with  thousands  of  shouting  Re- 
publicans, but  with  hundreds,  and  perhaps  thou- 
sands, of  loyal,  patriotic  Democrats,  who  have  had 
enough  of  free  trade.     (Applause.") 

We  have  two  of  these  Democrats  on  this  platform 
(applause),  and  I  shall  introduce  them  t<>  you  in  a 
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few  minutes.  I  am  not  quite  through  myself. 
(Applause  and  cries  of  "Go  on.")  But  I  must  quit 
pretty  soon,  for  I  am  timed— limited  to  fifteen 
minutes. 

History  is  but  repeating  itself.  You  remember, 
my  comrades,  how  in  1861  Democrats,  patriotic 
Democrats,  rising  above  Party,  and  by  the  thou- 
sand rallied  with  you  around  the  Old  Glory  Flag 
(applause),  and  bravely  and  heroically  did  their 
duty  in  helping  us  carry  it  to  victoiy  (applause),  at 
Appomattox— not  Armageddon.     (Laughter.) 

Again  in  1896  Democrats  by  the  thousands  rose 
above  party  and  crossed  their  lines  and  came  over 
and  helped  to  save  the  Nation's  honor  when  the 
free  silver  craze  threatened  to  sweep  the  land.  (Ap- 
plause.) They  are  doing  the  same  thing  now. 
They  are  doing  it  because  they  know  what  a  tariff 
for  revenue  "only"  means.  These  two  old  fellows 
here  on  the  platform  who  are  going  to  talk  to  you 
remember  the  experiences  they  had  under  the  second 
administration  of  Grover  Cleveland.  They  don't 
want  to  go  back  to  that  experience  again.  They  are 
too  progressive  for  that.  (Applause.)  They  know, 
as  you  and  I  know,  and  as  every  man  who  calls 
himself  a  progressive,  certainly  ought  to  know,  that 
if  a  man  on  this  side  of  the  ocean  manufactures  a 
product  and  has  to  pay  a  certain  price  for  his  wages 
that  is  twice  as  high  as  his  rival  on  the  other  side 
pays,  he  will  have  to  have  protection,  or  else  reduce 
wages  or  quit  business.  That  is  all  there  is  of  it. 
(Applause.) 

We  won't  allow  them  and  they  don't  want  to 
reduce  wages.  We  have  an  American  standard  of 
wages— the  highest  in  the  world— and  the  Eepub- 
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lican  Party  made  it  the  highest.  (Applause.)  We 
don't  intend  to  allow  the  Democratic  Parly,  or 
anybody  else,  to  reduce  that  standard  of  wages,  and 
therefore,  it  is  the  manufacturer  must  have  pro- 
tection or  quit,  and  he  won't  quit  if  we  do  our  duty 
and  continue  Taft  and  the  Republican  Party  in 
power.      (Applause.) 

What  do  you  think  he  would  do  if,  the  morning 
after  this  next  election,  he  should  read  in  the  paper 
that  Mr.  Wilson  had  been  elected  President  of  the 
United  States;  elected  President  on  a  platform  that 
declares  that  tariff  raised  except  only  for  revenue 
is  unconstitutional?  This  is  the  second  time  in  the 
history  of  that  Partv  that  they  have  been  bold 
enough  to  make  such  a  declaration.  And  then  sup- 
pose a  week  later  he  would  read  that  he  had  ap- 
pointed William  J.  Bryan,  who  brought  about  his 
nomination,  to  be  Secretary  of  the  Treasurv?  and— 
but  I  do  not  feel  equal  to  the  task  of  even  suggesting 
a  Democratic  Cabinet. 

You  might  go  on  down  the  list,  picking  out  a 
Cabinet,  and  when  vou  have  finished  you  might  try 
to  think  what  the  country  would  expect  from  a 
Cabinet  of  a  President  who  goes  into  power  a  free- 
trader, committed  to  a  free  trade  platform,  and  a 
free  trade  program,  with  such  a  Cabinet  as  he  would 
have  to  make  to  be  consistent  with  his  Party  !  Do 
you  think  this  prosperity  would  continue  very  long  ! 
*(Cries  of  "No!"  "No!")  Why  the  mills,  shops 
and  factories  would  stop  before  Congress  could 
assemble,  just  as  they  did  in  1893,  when  Grover 
Cleveland  came  into  power  committed  to  a  free 
trade  program,  with  a  House  and  a  Senate,  both 
Democratic,  to  help  him  make  that  pledge  effective. 
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And  so,  my  fellow  citizens,  you  have  that  great, 
all-important  question  that  Governor— no,  I  won't 
say  Governor— that  Mr.  Cox  forgot  to  tell  you  about 
last  night.  You  have  that  great,  all-important  ques- 
tion to  deal  with,  and  don't  you  forget  it  when  you 
go  to  the  ballot  box.     (Applause.) 

These  thousands  of  Democrats  to  whom  I  am 
referring,  are  going  to  the  ballot  box  with  you  to 
vote  against  free  trade  and  against  all  that  the  term 
implies.     (Applause.) 

But  they  say  "the  tariff  is  all  right  in  a  way. 
We  do  have  high  wages  under  it,  but  the  cost  of 
living  is  so  high  that  it  more  than  eats  up  all  the 
advantage  of  high  wages,"  and  they  say  the  tariff 
is  responsible  for  it.  Well  now  it  has  been  told  to 
you  time  and  again  that  the  cost  of  living,  so  far 
as  it  is  abnormally  high  is  high  also  in  every  other 
civilized  country  of  the  world. 

Let  me  read  you  something  I  cut  out  of  the  papers 
only  a  few  days  ago,  showing  conditions  in  Ger- 
many. Everybody  who  has  traveled  abroad  in 
England,  Germany  and  France,  and  throughout 
Europe  knows  that  the  cost  of  living  there  is  not 
only  as  high  relatively  as  it  is  here,  but  that  they 
are  in  such  desperate  straits  over  there  that  they 
are  compelled  to  resort  to  expedients  that  we  have 
never  resorted  to  here,  and  never  will  resort  to  here 
if  the  Republican  Party  stays  in  power.  (Ap- 
plause.) 

Listen  to  this  published  in  our  papers  of  Sep- 
tember 29th.    It  is  a  dispatch  from  Berlin : 
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"DOG  AND  CAT  SAUSAGE  BECOMES  STERN 

REALITY. 

"With  Beef  Cattle  16£  Cents  in  Berlin  Thou- 
sands of  Peasants  Eat  Four-Footed 
Friends. 

"Berlin,  September  28th. 

"The  Frankfort  Gazette  calls  attention  to  the  fact 
that  69,400  metric  pounds  of  dog  meat  were  killed 
in  Saxony  slaughter  houses  in  the  year  1911.  This 
was  only  a  small  proportion  of  the  dogs  butchered, 
as  a  majority  were  killed  privately.  (Laughter.) 
The  paper  adds: 

"Dog  meat  is  eaten  only  in  the  big  cities"— like 
Cincinnati,  I  suppose— "but  in  the  agricultural  dis- 
tricts cats  are  also  eaten  more  than  formerly.  With 
the  present  famine  prices,"— what  does  that  mean? 
Low  prices?  No;  high,  famine  prices— "everything 
that  is  meat  goes  into  the  kettles  of  poor  families. 

"The  consumption  of  horse  meat  and  dog  meat 
has  increased  enormously  in  Dresden,  but  the  per 
capita  consumption  of  meat  is  decreasing,  and 
was  400  grammes  in  July,  1912,  less  than  in  the 
same  month  of  1911.  The  consumption  of  beer  is 
also  falling  off."  Great  suffering  in  Germany. 
(Laughter.)  "Chicago  live  stock  reports  just  ar- 
rived" in  Berlin  "predict  a  price  of  eleven  cents  a 
pound  for  beef  cattle  on  the  hoof."  That  is  pretty 
high,  but  listen.  "Beef  cattle  in  the  Berlin  stock- 
yards now  bring  more  than  164  cents,  and  swine  is 
higher  still." 
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Here  is  another,  which  appeared  in  the  papers 
only  yesterday.  You  people  who  object  to  the  tariff 
on  the  ground  that  it  makes  the  cost  of  living  so 
high,  give  attention  to  what  I  read  you,  for  it  bears 
testimony  to  the  accuracy  of  our  statements. 

Day  before  yesterday— appeared  in  yesterday's 
Cincinnati  Enquirer— I  suppose  that  is  reliable. 
(Laughter.) 


"MEAT  RIOTS. 

"Increase  in  Violence— 2,000  Berlin  Women  Raid 

Butcher  Shop  and  Seriously  Injure 

Manager. 

"Berlin,  October  24th. 

"The  Dear  Food  riots  increased  in  violence  to- 
day." They  have  been  going  on  for  some  time. 
They  got  more  violent  day  before  yesterday. 
"About  2,000  women  raided  a  butcher  shop  in  the 
Wedding  district,  demolished  the  premises  and  stole 
the  meat.  The  manager  was  seriously  injured.  All 
the  other  butcher  shops  in  the  district  have  been 
closed  and  barricaded.  The  police  have  been  or- 
dered out  in  strong  force,  as  the  district,  which  is 
in  the  north  of  Berlin,  has  on  previous  occasions 
been  the  scene  of  violent  disturbances,  and  it  is 
feared  that  these  may  be  repeated." 

I  might  read  much  more ;  but  I  have  read  enough 
to  show  vou  that  it  is  not  the  tariff  that  makes 
the  cost  of  living  so  high,  but  that  it  is  the  short  sup- 
ply and  an  increased  demand. 
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We  have  twenty  millions  of  people  more  in  this 
country  than  we  had  in  1890-20,000,000  more— and 
while  we  have  been  growing  at  that  rate  in  popu- 
lation the  supply  has  not  kept  pace,  and  when  the 
law  of  supply  and  demand  operates  such  is  the  re- 
sult when  the  conditions  are  as  I  have  indicated. 

Now,  I  might  pursue  this,  but  I  am  talking  about 
it  in  onlv  an  abstract  way.  These  gentlemen  who 
are  on  the  stand  to  succeed  me  will  talk  to  you  about 
concrete  cases.  They  will  bring  home  to  yon  a 
knowledge  of  what  the  free  trade  measures  passed 
by  this  last  Congress  would  do  for  the  city  of  Cin- 
cinnati in  the  way  of  shutting  up  the  shops,  mills, 
furnaces  and  factories,  and  turning  the  men  into 
idleness  on  the  streets. 

Now  before  I  quit,  let  me  add  one  word  more 
about  the  Bull  Mooser.  I  have  a  kind  of  love  for 
him.  I  want  him  to  come  back.  I  don't  know  what 
he  ever  went  away  for.  But  from  the  reports  of 
your  meeting  I  noticed  that  one  thing  you  wanted 
to  escape  was  Boss  Rule. 

Well,  that  is  one  of  the  reasons  why  T  didn't  <ro 
into  your  Party,  for  I  can  say  it  in  this  presence, 
I  hope,  without  fear  of  offending  anyone,  for  I  have 
no  ill-will  in  mv  mind,  I  am  onlv  trying  to  state  a 
fact,  that  you  know  if  you  studied  the  history  of  the 
last  conventions,  there  is  only  one  boss  in  this  coun- 
try greater  than  the  leader  of  the  Bull  Moose  Party, 
if  he  is  greater  at  all,  and  that  is  William  Jennings 
Bryan.     (Laughter.) 

Another  thing,  and  I  see  that  harped  on  every 
day  in  the  organ  of  the  Party:  you  want  to  pul  the 
man  above  the  dollar.  That  is  a  noble  sentiment 
The  Republican  Party  lias  pursued  that  policy  ever 
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since  its  organization.  No  Party  has  ever  put  so 
many  men  above  the  dollar  as  the  Republican  Party, 
but  the  Republican  Party  has  at  the  same  time  seen 
a  propriety  in  keeping  the  man  and  the  dollar  in 
close  enough  proximity  for  the  man  now  and  then 
to  get  his  hand  on  the  dollar.  (Applause.)  That 
makes  him  more  amenable  to  the  moral  uplift  that 
you  want  to  practice  upon  him. 

You  can't  talk  to  a  man  about  moral  uplift  who 
is  starving;  to  a  man  who  has  no  work— whose  wife 
and  children  are  suffering. 

Then  you  want  to  be  progressive.  You  want  to 
be  doing  something  new.  That  is  all  right,  but  if 
you  want  to  belong  to  a  progressive  Party,  let  me 
appeal  to  you  to  stay  in  the  Republican  Party,  for 
it  is  the  most  progressive  Party  that  was  ever  or- 
ganized in  the  history  of  mankind.     (Applause.) 

To  see  how  progressive  it  is  you  don't  have  to 
go  back  into  ancient  history.  Take  up  only  the  last 
sixteen  years.  When  McKinley  came  into  power 
vou  know  what  the  situation  was  in  this  countrv. 
We  commenced  at  once  to  make  progress. 

The  first  thing  we  did  was  to  abolish  the  soup 
houses  (applause),  and  we  did  that  in  a  simple 
way.  A  Democrat  could  do  it  if  he  only  knew  how; 
and  that  was  by  simpby  enacting  the  Dingley  Tariff 
law.  (Applause.)  At  once  the  fires  were  lighted 
in  the  furnaces,  the  smoke  commenced  to  come  out 
of  the  chimneys;  and  men  were  called  to  employ- 
ment at  remunerative  wages,  and  there  was  pros- 
perity throughout  the  land  and  rich  blessings  for 
the  whole  country.     (Applause.) 

I  might  go  on  to  enumerate  a  great  long  list  of 
achievements.  I  will  give  only  one  or  two,  for  I 
must  give  way.    I  have  trespassed  beyond  my  time. 

[12] 


7^ 


Talk  about  the  Republican  Party  not  beinu  pro- 
gressive? See  what  did  it  do  next?  We  found 
Spain  oppressing  and  tyrannizing  over  Cuba,  and 
we  told  Spain  to  quit  it,  or  get  out,  and  when  she 
wouldn't  do  either,  we  put  her  out.     (Applause.) 

Then  we  annexed  Porto  Rico  and  Hawaii  and  the 
Philippines,  and  gave  them  a  civilized  government, 
schoolhouses,  Christian  opportunities  and  a  pros- 
perity the  like  of  which  they  had  never  heard  of. 
(Applause.) 

Then  next  we  cleared  away  the  obstructions  and 
entered  upon  the  construction  of  the  long-talked  of 
inter-oceanic  canal— the  Panama  Canal— and  we  are 
now  just  completing  it* — the  eighth  wonder  of  the 
world,  it  may  be  called,  because  it  is  one  of  the  most 
majestic  works  man  ever  did  undertake,  and  it  has 
all  been  done  without  a  breath  of  scandal  connected 
with  it— that,  too,  a  wonder  of  the  world. 

If  President  Taft  is  ever  given  the  credit  to 
which  he  is  entitled,  we  will  all  thank  him  for  stand- 
ing firmly  by  the  proposition  that  that  is  an  Amer- 
ican canal,  built  by  Americans,  with  American 
monev,  and  to  be  controlled  rightfully  under  the 
treaties  in  force  primarily  by  and  for  the  people  of 
America.  (Applause.)  That  is  one  of  the  thn  - 
he  has  done  for  which  I  have  great  appreciation, 
more  than  I  can  undertake  to  express  at  this  time 

Then  we  have  done,  I  do  not  know,  lew  many 
other  things  worthy  to  be  mentioned,  and  we  have 
not  interfered  with  the  growth  of  the  country,  either. 

In  the  meanwhile,  our  aggregate  wealth  has  almosl 
doubled.  The  amount  of  wages  paid  to  labor  has 
more  than  doubled.  The  savings  deposits  of  the 
wage  workers  have  been  more  than  doubled  during 
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this  time;  and  yet  they  talk  about  being  walled  in 
and  not  allowed  to  prosper  because  of  the  tariff. 
The  record  answers.  During  this  period  our  foreign 
commerce  has  so  grown  that  last  year  we  exported 
$1,100,000,000  in  value  of  manufactured  products 
alone,  at  least  75  per  cent,  of  which  was  American 
labor  put  into  these  products;  as  a  result  of  it  we 
have  had  a  balance  of  trade  in  our  favor  of  more 
than  $500,000,000  annually.  There  is  no  country  in 
the  world  so  prosperous  as  we  are.     (Applause.) 

And  now  my  fellow7  citizens  I  must  give  way. 
The  first  speaker  of  the  evening  will  be  one  of  these 
Democrats,  my  life  long  friend.  I  heard  him  make 
a  speech  in  Turner  Hall,  thirty  years  ago  probably, 
in  wThich  he  told  a  story  about  an  Irish  soldier  who 
came  marching  into  camp  with  three  confederates 
in  charge;  he  carrying  all  the  guns.  His  comrades 
asked  him,  "Pat,  how  in  the  world  did  you  capture 
three  men."  "Be  Jasus,  I  surrounded  them." 
(Applause.)  I  won't  say  whether  we  have  captured 
him  or  he  has  captured  us,  but  he  is  here,  and  I 
now  take  pleasure  in  introducing  to  you  one  of  the 
most  distinguished,  most  honored,  truest  and  noblest 
men  Cincinnati  has  ever  had  in  her  citizenship;  the 
Honorable  Michael  J.  Ryan.     (Great  applause.) 
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wednesday,  december  18,  1912. 

Subcommittee  of  the  Committee 

on  Privileges   \m>  Elections, 

I M  1 1: i >  States  Senate, 

Washington,  l>-  (  . 
The  committee  reassembled  ;ii  lit  o'clock  a.  m..  pursuanl  to  recess, 
for  the  purpose  of  resuming  the  consideration  of  Senate  resolutions 
79    and    386. 

Present:  Senators  Clapp   (chairman),  Oliver,  .lone-.   Paynter,  and 
Pomerene. 

The  Chairman.  The  committee  will  come  to  order.     Mr.  Foraker, 
\  on  may  he  sworn. 

TESTIMONY  OF  HON.  J.  B.  FORAKER,  FORMERLY  SENATOR  OF 
THE  UNITED  STATES  FROM  THE  STATE  OF  OHIO. 

Hon.  .1.    B.    Foraker,   having  been   firsl    duly  -worn,   testified   as 

follows: 

The  Chairman.  Before  you  proceed  with  your  evidence,  Senator 
Foraker,  I  would  like  to  ask  yon  a  few  preliminary  questions.  Tie' 
inquiry  of  the  committee  covers  the  question  of  contributions  to  the 
congressional  and  presidential  campaigns  of  1904  and  1908.  I  will 
ask  vou  if  you  know  anything  of  contributions  made  either  in  behalf 
of  the  congressional  committee  or  national  committee  in  the  pr< 
dentiaJ  campaign  of  1004. 

Mr.  Km: a  KER.    I  do  not. 

The  Chairman.   I  will  ask  yon  the  same  question  a-  to  1908. 

Mr.   FORAKER.    1    do  not . 

The  Chairman.   Now,  Senator,  \<<w  may  proceed  with  your  9tate- 
ii  km  it    to   the  committee. 

Mr.  Foraker.  Mr.  Chairman  and  gentlemen  of  the  committer 
requested  the  privilege  of  coming  before  this  committee  to  make  a 
statement,  because  when  Mr.  Archbold  was  examined  these  letti 
known  as  the  Bearsl  Standard  Oil  letters,  were  broughl  to  the  atten- 
tion of  the  committee  and  the  attention  of  the  country  in  connection 
with   the  articles  he  had  been  publishing  in  hi-  magazine,  known  as 
Hearst's  Magazine,  in  such  way  a-  to  make  them,  by  reference,  a  p 
of  the  official  record  this  committee  was  making,  and  I  thoughl  it  v 
due  me.  whether  strictly  within  the -cop,,  of  the  committee  -  authority 

or  not.  to  he  allowed  tO  appeal,  a-  a   question  of  pri\  liege,  30  U)  -peak. 

to  make  a  statement  in  regard  to  those  letters  so  far  a-  1  was  con- 
cerned. 

I  want  t«.  commence  l.\   referring  to  three  of  these  magazine  arti- 
cles— 1  miehl  refer  to  all  of  them,  for  they  are  very  much  the  game 
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in  their  reference  to  me,  but  the  three  will  cover  all  the  points  to 
which  I  think  it  is  necessary  to  speak. 

These  articles  commenced  in  the  May  number,  1912,  and  the  first 
article  purports  to  be  written  by  Mr.  "J.  E. " — some  person  whose 
name  was  not  given  us  until  Mr.  Hearst  testified  yesterday,  and  it  now 
seems  to  be  Mr.  John  Eddy.  But  the  same  article  in  the  same  num- 
ber is  preceded  by  a  sort  of  foreword  or  explanation  made  by  Mr. 
Hearst  himself.     He  says  in  this  the  following: 

On  the  afternoon  of  the  day  on  which  I  was  to  speak  at  Columbus  a  gentleman  called 
on  me  at  my  hotel  and  submitted  to  me  a  number  of  letters  which  have  since  become 
known  as  the  Standard  Oil  letters.     *     *     * 

A  close  study  of  the  contents  of  the  letters  convinced  me  immediately  that  it  was 
nut  only  right  and  proper  for  me  to  make  them  public,  but  it  was  my  duty  as  a  citizen 
to  apprise  my  fellow  citizens  of  the  existence  of  a  conspiracy  to  betray  them  in  their 
Government. 

The  Chairman.  Will  you  not  as  you  read  refer  to  the  page  number 
for  the  record  '. 

Mr.  Foraker.  Yes,  sir;  that  appears  on  page  2204,  as  will  be 
found  at  the  bottom  of  the  page. 

I  read  next  from  page  2204a: 

Having  decided  upon  the  genuineness  of  the  letters  and  the  duty  I  had  of  making 
them  public,  I  determined  to  read  some  of  them  that  very  evening  in  the  speech  I 
was  to  make  at  Memorial  Hall.  A  great  many  of  the  letters  referred  to  individuals 
and  forces  in  Ohio.  This  was  natural  enough,  as  the  Standard  Oil  Co.  operated  in  a 
business  way_  largely  in  Ohio,  and  had  evidently  introduced  their  business  into  the 
politics  of  Ohio  and  into  the  Government  of  the  United  States  through  Representatives 
from  Ohio. 

Senator  Foraker  figured  conspicuously  in  the  Standard  Oil  letters  and  as  he  also 
at  that  moment  figured  rather  conspicuously  in  the  news,  I  determined  to  begin  the 
reading  of  the  Standard  Oil  letters  by  reading  a  letter  referring  to  Senator  Foraker, 
and  showing  the  influence  which  controlled  him  and  his  actions  in  the  United  States 
Senate    *    *    *. 

On  page  22046  I  read  the  following: 

I  did  not  read  all  of  the  Standard  Oil  letters,  but  merely  those  that  seemed  specially 
applicable  to  the  campaign  and  the  issues  of  the  campaign.  In  some  cases  I  did  not 
read  even  all  of  certain  letters,  but  merely  the  parts  which  were  pertinent  to  tlie 
subject  under  discussion. 

In  the  series  of  articles  now  appearing  in  this  magazine  it  is,  I  believe,  the  purpose 
of  the  gentleman  who  furnished  me  with  the  letters  to  take  up  the  letters  as  a  whole, 
in  publish  practically  all  of  them,  to  publish  them  consecutively  and  chronologically, 
to  discuss  their  bearing  upon  political  events  of  the  time,  their  effect  in  arousing  tin- 
civic  conscience,  and  their  importance  in  bringing  about  the  reforms  in  the  politics 
of  the  country  which  have  since  been  accomplished. 

The  Standard  Oil  letters  have  become  famous  and  then  value  as  a  stimulating  cau^- 
of  reform  has  been  generally  acknowledged.  A  President  of  the  United  States  once 
said  to  me  that  the  value  of  the  Standard  Oil  letters  was  not  so  much  that  they  re- 
vealed anything  new,  but  that  they  proved  what  everybody  suspected  but  had  not 
before  been  able  to  establish. 

I  omit  two  or  three  paragraphs  and  read  the  following  from  the 
same  page: 

There  was  apparently  no  unusual  excitement  about  the  letters  and  but  little  curi- 
osity concerning  them  among  the  audience  or  among  the  newspaper  men  after  the 
meeting  was  over.  It  was  not  until  I  arrived  in  St.  Louis  on  the  afternoon  of  the 
next  day  that  the  tremendous  importance  of  the  letters  had  become  fully  realized  by 
the  press  and  the  public. 

When  I  got  off  the  train  at  St.  Louis  it  seemed  to  me  that  all  the  newspaper  men 
in  America  were  there  to  inquire  about  the  Foraker  letters  and  to  ask  how  many  and 
what  kind  of  letters  still  remained  to  be  read. 

Foraker  had  admitted  the  genuineness  of  the  letter  published — 
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It  should  be  " let ters,"  I  presume 

not  knowing — 

Ami  I  cull  the  attentioD  of  the  committee  particular^   to  this 

thai  there  were  otlier  letters  to  further  convid  him;  lie  had  attempted  explanati 
which,  in  the  lighl  of  ilc  ether  Lettere,  were  obviously  false.    These  statement* 
Foraker  I  refuted  with  the  documents  al  hand,  and  Foraker  retired  from  th< 
rion  overwhelmed  by  the  evidence  from  his  own  corresponded 

1  believe  thai  is  all  1  care  to  read  from  Mr.  Hearst. 

Now  al  page  2206   I   want   to  read  a   paragraph  from  the  article 
written  l>\     J.  K."   -I  suppose  Mr.  John  Eddy     in  view  r  of  what 
said  yesterday.     Mr.  Eddy  says: 

In  September,  1908,  1  placed  in  the  hands  of  Mr.  Hearst,  at  Columbus,  Ohio,  cop 
of  certain  letter.-  written,  mosl  of  them,  In  John  I».  Archbold,  who  was  al  thai  tune 
vice  presidenl  of  the  Standard  Oil  Co.     Mr   Bearsl  was  making  a  fighl  againsl  the 
ruption  of  the   United   States  Governmenl    by  criminal   corporations  which    ■ 
debauching  public  men,  secretly  and  cynically  molding  the  laws  to  their  own  desire. 

Mr.  Eearst,  as  he  looked  through  thai  proof  of  the  Nation's  betrayal,  bea al  I 

incredulous,  then  astonished,  and  finally  overwhelmed  with  anger  and  indignation. 
\t  one  particularly  convincing  proof  of  the  Standard  Oil  Co.'s  penetration  into  the 
mosl  sacred  chamber  of  popular  governmenl ,  he  threw  the  letter  on  the  floor,  and  paced 
up  and  down  the  renin.  "Come  what  may,''  he  exclaimed,  "I  will  make  thi 
traitorous  documents  public.  I'll  road  seme  of  them  to-night.  This  is  a  matter  which 
affects  the  mosl  vital  interests  of  the  people,  and  that  the  people  are  entitled  to  know." 

And  he  did  read  them,  with  results  thai  made  their  impression  on  American  I 
1 1  >r  v . 

That  is  all  I  care  to  ([note  front  the  May  number  of  the  magazine. 
Nov..  I  shall  read  some  shorl  quotations.  1  have  numbered  these 
quotations  1.  '-.  3,  I.  5,  <i.  7.  and  8.  1  think  the  las!  one  I  v<>n<\ 
was  •>. 

Again,  from  the  May  number,  at  page  2216,  Mr.  "J.  E.'s"  article  1 
read  the  following  in  order  that  it  may  go  into  this  record  al  this  pit 
to  show  on  what  it  is  thai  Mr.  Hearst  bases  the  charge  thai   I  want 
to  answer: 

-    far,  it  may  be  said,  these  letters  do  no1  prove  thai  the  Senators  were  required  to 

exercise  any  power  outside  of  purely  State  affairs.     In  ether  words,  they  were  qoI 
called  upon  to  perform  any  service  for  the  Standard  I  »il  <  !o.  in  their  official  capacity 
a-  Senators     That  was  Foraker's  defense  when  Mr.  Bearsl  read  the  letti 
that  the  Senator  had  been  in  the  pay  of  the  Oil  Trust , 

"The  employment,"  said  Foraker  at  that  time— nol  realizing  thai  Mr.  Heai 
any  more  letter.-  in  his  possession     "had  no  reference  whatever  to  anything  pending 
in  Congress,  aor  to  anything  in  which  the  Federal  Governmenl  had  the  slighl 
interest." 

Mr    Hearst  replied  by  reading  the  following  letter: 

1  will  read  it  here,  and  I  won't  have  to  read  it  again: 

I  Kiutt  Attv  25,  1902 

My   Dear  Senator:  I  venture  to  write  you  a  word  regarding  the  bill  introd 
by  Senator  Jones,  of  Arkansas,  known  as  S.  649,  intended  to  amend  the  B  pro- 

tect trade  and  commerce  against  unlawful  restraints  and  monopoli"  .  unre- 

duced bv  him  December  4. 

It  reallv  seems  as  though  this  bill  is  very  unni  re  and  even  yii 

Is  it  not  much  better  to  test  the  application  of  the  Sherman  Act  before  resorting 
measure  of  this  kind?  I  hope  you  will  feel  so  about  it,  ami  I  will  he  greatly  )•!• 
to  have  a  word  from  you  on  the" subject.    The  bill  is,  I  believe,  -'ill  in  committee 

With  kind  regards,  I  am,  very  truly,  youre, 

.l\..    I>     Irchb 

Hon.  J.  B.  Foraker,  Washington,  D.  C. 

The  publication  of  that  letter  effectually  silenced  Foraker  and  forced  him  oul  of  tho 

1908  campaign. 


■  0 
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Now,  I  pass  to  the  October  number  oi"  Hearst's  Magazine  and  read 
t  lie  following  at  page  2: 

Jt  has  been  the  custom  in  publishing  these  incriminating  Standard  Oil  letters — 

And  this  is  by  William  Randolph  Hearst,  as  1  read,  at  the  top  of 
the  page,  not  by  "J.  E." — 

It  has  been  the  custom  in  publishing  these  incriminating  Standard  Oil  letters  not 
to  make  public  at  once  all  the  documents  involving  some  guilty  individual. 

The  publication  of  a  small  part  of  the  documents  has  often  had  the  good  effect  of 
inducing  some  person  who  has  been  exposed  to  make  explanations  which  are  false, 
and  which  can  be  approved — 

He  has  it — 

to  be  false  by  documents  not  yet  published. 

This  occurred  in  the  case  of  Senator  Foraker.  Senator  Foraker  declared  that  he  had 
received  the  secret  certificates  of  deposit  for  large  sums  from  Mr.  Archbold  in  return 
merely  for  legal  services.  Senator  Foraker  stated  that  he  had  not  performed,  and  had 
not  been  expected  to  perform,  any  act  in  his  political  capacity  as  Senator  for  the 
Standard  Oil  Go. 

Thereupon  another  letter  was  published  from  Mr.  Archbold,  which  definitely  called 
Senator  Foraker's  attention  to  a  bill  introduced  by  Senator  Jones  in  the  Senate  and 
directed  Senator  Foraker — 

I  call  attention  to  the  fact  that  he  says  this  letter  "directed" 
to  use  his  best  efforts  to  defeat  Senator  Jones's  bill. 

I  will  show  presently  that  that  is  a  plain  garbling  of  the  letter;  that 
there  is  no  language  in  it  that  admits  of  any  such  construction  what- 
ever, not  even  a  request  in  it,  that  I  oppose  the  bill. 

I  now  pass  to  the  December  number  and  read  the  following,  found 
at  page  8  of  the  December  number  of  Hearst's  Magazine: 

Senator  Pomerene.  December,  1912? 

Mr.  Foraker.  Yes,  sir;  1912. 

Mr.  Archbold — 

He  is  commenting  here  on  Mr.  Archbold's  testimony  before  the 
committee — 

Mr.  Archbold  prevaricated  in  regard  to  the  nature  of  the  payment  made  to  Senatot 
Foraker.  He  declared  that  these  payments  were  for  legal  services  only,  whereupon  I 
published  a  letter  from  Mr.  Archbold  to  Senator  Foraker  instructing  Senator  Foraker 
in  use  his  power  and  position  as  Senator  to  oppose  a  bill  introduced  by  Senator  Jones 
of  Arkansas  which  affected  the  interests  of  the  Standard  Oil  Co. 

I  remarked  a  moment  ago  that  there  was  no  direction  in  the  letter 
whatever  to  do  anything  of  the  kind,  and  allow  me  to  remark  here 
that  you  will  find  when  you  look  at  that  letter  that  there  is  nothing 
in  the  nature  of  an  instruction  in  it,  as  he  says,  and  no  language  thai 
admits  of  any  such  suggestion. 

I  omit  a  paragraph  and  read  the  following  on  the  same  page: 

The  publicity  u:i \< -n  these  Standard  Oil  letters  has  been  regarded  by  me  as  a  public 
duty— 

And  1  want  now  to  show  the  virtues  of  this  writer  according  to 
his  own  estimation- 
Through  chance  certain  information  came  into  my  hands  which  seemed  to  be  of 
vital  importance  to  the  citizens  of  the  United  Stales.  I  gave  the  citizens  that  infor- 
mation as  widely  and  as  freely  as  I  could.  I  gave  it  at  first  from  the  rostrum  and  through 
the  columns  of  any  newspapers  throughout  the  country  which  were  willing  to  publish 
it.  1  then  collected  the  evidence  and  arranged  it  consecutively  and  chronologically 
and  presented  it  in  this  systematic  form  in  the  pages  of  my  magazine. 
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... 

Here  he  lakes  the  responsibility  upon  himself  for  all  these  articles 
and  does  it  all  in  the  name  of  civic  righteousness  and  the  genera] 
mora]  uplift. 

Now.  what  I  want  ii>  do,  Mr.  Chairman  and  gentlemen  of  tin1  com- 
mittee, is  to  show  thai  I  have  never  at  any  time,  to  anybod}  .  made  a 
false  statement  about  this  matter,  or  anything  whatever  connected 
with  it,  and  I  do  not  know  how  1  can  do  thai  so  well  as  by  asking  the 
committee  to  indulge  me  while  I  read  the  several  statements  that  1 
did  make  in  regard  to  the  matter.  A-  testified  to  by  Mr.  Hearsl  here 
yesterday,  he  read  the  first  of  these  letters  in  a  speech  made  by  him 
at  Columbus,  Ohio,  in  September,  1908.  He  was  unable  to  give  the 
date  of  it.  and  1  will  help  him  out  as  to  that,  as  well  as  to  some  other 
matters  presently  thai  he  seemed  to  have  no  information  about.  He 
spoke  there  on  the  evening  of  September  17.  1908.  He  read  there 
six  or  seven  letters  and  t  wo  of  them  were  remittances  to  me  of  money. 
One  of  them  was  in  regard  to  the  renomination  of  Judge  Burkett,  a 
member  of  our  supreme  court  bench.  Another  was  asking  me  to 
oppose  the  election  of  Mr.  Smith  Bennett,  or  the  nomination  of  Mr. 
Smith  Bennett,  who  was  a  candidate  for  nomination  before  the 
Republican  convention  for  the  office  of  attorney  general. 

The  other  letters  referred  to  hills  that  had  been  introduced  into  the 
Ohio  Legislature.  1  was  never  able,  until  a  few  week-  ago,  to  iden- 
tify bul  two  of  those  hills.  I  suppose  I  knew  at  the  time  when  he 
wrote  me  what  they  were,  but  I  was  not  able  six  or  eighl  years  after- 
wards to  recall  anything  about  them,  except  only  as  by  consulting  the 
record  I  could  find  oul  or  was  helped  out  by  somebody  else. 

I  will  dispose  of  all  the  unimportant  letters,  as  I  think  they  are. 
first.  Judge  Burkett  had  been  almost  a  lifelong  friend  of  mine.  M\ 
family  had  visited  with  him  and  his  family  at  bis  own  home,  and  at 
the  Zanesville  convention  in  1895,  where  my  friends  seemed  to  be 
in  the  majority,  he  was  nominated.  He  was  my  choice  for  judge  of 
the  supreme  court.  No  more  honorable,  high-minded  man  ever 
on  the  bench  of  the  Supreme  Court  of  Ohio.  He  is  dead  now.  I 
would  have  supported  him  if  Mr.  Archbold  had  not  written  me  on  the 

subject.     As  far  a<  Mr.  Archbold's  writing  me  was  c erned  it   h 

no  effect  one  way  or  the  other.     I  do  not  know  thai  I  even  answered 
his  letter.     There  is  nothing  in  my  letter  book  to  -how  that   I  even 
acknowledged  the  receipt  of  his  letter.     I  did  not  regard  il  as  any- 
thing unusual  or  as  anything  calling  for  an  answer  to  receive  such  a 
letter  from  him  any  more  than   I   would  receiving  il   from  anybody 
else.     It  was  written  long  after  I  had  keen  the  attorney  for  the  com- 
pany, and  I  did  not  think  il  strange  thai  they  would  take  the  tibei 
after  1  had  keen  in  their  employment  of  writing  to  me  aboul  a  matter 
of  thai   kind.     I   was  receiving  hundreds  ^f  letters  as  to  whom  we 
should  nominate  in  Ohio  al   that  time.      I   think  every  Senator  hi 
can  appreciate  how  his  correspondence  is  filled  with  letters  of  tl 
kind  when  there  is  a  convention  approaching. 

He  asked  me  to  oppose  Mr.  Smith  Bennett,  and  1  did  not  d< 
There  is  nothing  on  file  to  show  that  1  even  answered  that.     1  sup- 
ported Mr.  Smith  Bennett,  but  unfortunately  in  thai  convention  my 
friends  were  in  the  minority,  and  he  was  not  nominated. 

That  disposes  of  two  of  these  letter-.     That  i-  all  1  can  rememtx 
about  them  one  wav  or  the  other. 
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The  letters  about  the  bills  pending  in  the  Ohio  Legislature,  as  I  say, 
were  not  on  my  files,  and  I  would  not  have  known  what  the  bills  were 
that  he  referred  to  at  the  time  when  Mr.  Hearst  made  his  attack  on 
me  if  it  had  not  been  that  in  one  of  the  letters  the  number  of  the  bill 
was  mentioned.  It  was  a  letter  that  referred  to  two  bills,  both  intro- 
duced by  Mr.  Price,  who  was  a  leading  Member  of  the  House  and 
chairman  of  the  Judiciary  Committee.  They  afterwards  became 
laws,  known  as  the  Cole  law  and  the  Willis  law,  but  in  a  different 
form,  and  a  more  objectionable  form  to  the  corporate  interests  of  our 
State,  because,  as  they  were  introduced  at  that  time,  while  they  required 
a  lot  of  reports  and  a  good  deal  of  publicity — I  have  never  read  them 
in  the  original  form;  never  in  my  life;  so  I  do  not  know  just  what  it 
was  except  as  it  was  described  by  others — while  they  were  bills  of 
that  character,  and  at  that  time  corporations  were  objecting  to  legisla- 
tion of  that  kind,  yet  at  the  next  session  of  the  legislature  they  were 
passed  with  the  taxation  clause  added,  and  they  have  remained  on 
our  statute  books  ever  since,  and  are  now  in  force. 

As  to  those  two  bills  introduced  by  Mr.  Price,  I  do  not  know  how  I 
can  better  dispose  of  them  than  by  reading  a  letter  that  Mr.  Price 
wrote  to  a  very  dear  friend  of  mine,  who  was  then  alive  and  took  a 
great  interest  in  everything  that  concerned  me,  the  late  Judge  William 
H.  West,  of  Bellefontame.  He  had  previously  investigated  some 
charges  that  had  been  made  in  connection  with  a  street-railroad  fran- 
chise and  had  written  an  article  about  it.  He  got  very  much  inter- 
ested in  this  matter  when  I  was  assailed  in  the  way  I  was.  and  on  his 
own  motion  without  consulting  me — I  found  out  about  it  before  he 
had  made  his  final  conclusion,  but  had  nothing  to  do  with  his  final 
conclusion — he  gathered  all  the  information  he  could,  and  among 
other  things  he  wrote  to  Mr.  Price  to  know  what  I  had  to  do  with  the 
killing  of  his  two  bills.  And  now  let  me  read  Mr.  Price's  letter.  I 
want  it  in  this  record.  It  will  take  a  little  time,  but  I  hope  the  com- 
mittee will  bear  with  me,  for  this  is  a  very  important  matter  to  me: 

Athens,  Ohio,  December  4,  1908. 
Hon.  W.  H.  West,  Bcllefontaine,  Ohio. 

My  Dear  Sir:  Yours  was  received  to-day  and  noted,  and  I  shall,  as  briefly  as  I 
can,  comply  with  your  request. 

House  bills  469  and  500,  introduced  by  me  in  the  lower  House  of  the  Ohio  Legis- 
lature at  its  session  in  1900,  were  prepared  by  the  late  ex-Gov.  Nash  in  his  office  and 
were  introduced  by  me  at  his  request.  They  were  known  and  denominated  at  the 
time  in  the  press  correspondence  and  elsewhere  as  "administration"  measures  and 
embodied  the  ideas  of  the  late  Gov.  Nash  upon  the  subject  of  corporate  legislation. 
All  steps  taken  by  me  with  reference  to  these  bills  and  the  action  of  the  committee 
having  them  under  consideration  and  the  action  of  the  lower  house  upon  these  bills 
were  approved  by  the  then  Gov.  Nash,  in  advance,  at  all  times,  and  the  reason  he 
gave  me  for  not  pressing  these  bills  to  passage  at  that  session  was  that  the  national 
Republican  administration  at  Washington  was  opposed  to  the  entering  upon  of  such 
legislation  at  that  particular  time,  for  the  reason  thai  it  would  jeopardize  the  electoral 
vote  for  President  McKinley's  reelection  in  the  fall  of  1900,  and  Gov.  Nash  advised 
me  that  for  this  reason  and  for  the  good  of  the  party  a1  the  onsuing  election  lie  felt 
constrained  to  abandon  his  purpose  of  passing  these  bills  at  that  session  of  the  legis- 
lature, and  he  did  so. 

At  the  session  of  1902,  at  which  time  I  was  serving  my  second  term  in  the  House, 
the  substance  of  these  bills  came  before  the  legislature  of  Ohio  in  the  Cole  and  Willis 
laws,  which  are  now  on  the  statute  books  of  Ohio.  The  Cole  law  carries  a  tax  upon 
the  gross  receipts  of  the  public-service  corporations  and  the  Willis  law  carries  a  tax 
upon  the  paid-up  capital  stock  of  private  corporations.  No  tax  was  embodied  in 
bills  4G9  and  500,  introduced  by  me.  and  the  tax  feature  was  an  innovation  upon  the 
ideas  of  the  late  Gov.  Nash,  as  he  embodied  his  ideas  in  the  bills  that  I  introduced 
at  his  request. 
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I.  as  reputed  author  oi  these  bills,  and  as  chairman  "i  the  .1  •  ■  oi 

t lie  House  had  Erequenl  conferences  with  Gc\  Nash  while  they  were  before  this 
committee,  and  also  before  a  Bpecial  committee  created  bj  the  ii  -  .-•  to  consider 
them,  of  which  committee  I  likewise  was  chairman,  and  while  the)  wen-  upon  the 
Souse  Calendar,  and  mj  conducl  with  reference  thereto  was  dire*  ted  by  the  wi 
of  Gov.  Hash  and  as  he  communicated  the  same  to  me,  and  the  action  of  both  com- 
mittees, the  House  and  Senate,  upon  these  billB  had  his  full  and  unqualified  approval 

at  all  t  imes. 

.1/  no  linn  did Senatcn  /'■■  dker  communicaU  to  me,  eitfo  tly,  by  any 

means  whatever,  of  or  concerning  thest  bills,  bul  the  late  Gov.  Nash,  in  on- 

ferences,  advised  me  that  tin  late  Senator  Hanna,  m 

had  counseled  him  to  ah  his  purpose  of  passing  the  bills  at  th<  ud  the 

grounds  as  given  them  by  the  governor  as  the  reason  f<  r  Senator  Hanna's  req 
were  those  stated  above  by  me  in  this  letter.  At  this  same  conference  I  wasinfon 
by  the  then  governor  thai  Senator  Hanna  had  stati  •  ernor  a  te  time 

thai  he.  Senator  Hanna,  had  soughl  and  had  conference  with  Sentaor  in 

Washington  with  reference  to  the  policy  i  I  the  partj  e  bills  al  this  session, 

and  thai  Senator  Foraker's  judgmenl  was  in  accordance  to 

Hanna  to  the  governor  over  the  telephone.     Outside  of  v.        i  i  to  me 

1  had  ti"  knowledge  whatever  of  the  attitude  of  either  Senator  Hai  itor 

Foraker  upon  the  hills  or  the  policj  behind  the  bills 

After  this  conference  spoken  of  above  1  undersl 1  and  knew  thai  th< 

had  for  the  time  being  abandoned  his  purpose  of  pressing  these  bills  al  thai 

for  i  hut  that  he  would  seek  to  have  them  enacted  at  the  i  rion,  which 

he  did.  as  a  part  of  his  policy  and  the  policy  of  the  Republican  Party  of  tl 

This  he  declined  to  do  in  1900.  hut  permitted  them  t  idow  his  polic)  of  the 

session  of  L902,  when  the  substance  oi  both  hills  w<    •   •      cted  into  law,  where  tl 
are  found  to-day. 

Very  truly,  yours,  A.  E.  Prii 

He  says  that  I.  according  to  Senator  Hanna,  consulted  and  con- 
curred. That  may  be.  1  have  no  recollection  about  it  whate 
none  whatever.  Senator  Hanna  and  I  did  frequently  confer  aboul 
such  matters,  and  we  were  about  such  matters  usually  in  accord.  I 
have  no  doubt,  inasmuch  as  Gov.  Nash  told  Mr.  Price  that,  thai 
something  of  the  kind  had  occurred  in  this  case. 

Now,  there  is  another  hit  of  evidence  here  to  show  thai  1  had 
nothing  whatever  to  do  with  killing  that  hill  or  postponing  it.  It 
was  not  killed  but  postponed  until  another  session,  and  then  per- 
fected and  passed.  Just  as  I  was  closing  one  of  the  statements  I 
shall  read  presently  1  received  the  following  letter: 

i   MBl  -.  ' »UIo.    v 
Hon.  J.  B.  FoRAKEK,  Cincinnati.  Ohio. 

My  Dear  Senator:  Noticing  the  recent    newspaper  stat< 
relating  to  corporations  introduced  in  the  <  >hio  General  Assembly  in  tl 
Hon.  Aaron  Price,  of  Athens,  and  his  statemenl  thai   th 

request  of  the  late  Gov.  Nash.  I  bei:  to  slate  thai  I  w;i-  oi  the 

«eneral  assembly,  engaged  in  watching  Legislation;  thai   I  ith 

Gov.  Nash  as  to  "the  propriety  and  wisdom  of  these  bills  becoming  laws,  and  he 
with  me  that  it  was  not  wise  to  pre--  thes<  at  that  time,  and,  with  1 

they  were  not  passed. 

I' had  no  consultation  with  you    in  this  matter,  and    final  acti 
influenced  by  you. 

I  make  this  statement  in  justice  to  you  and  in  order  thai  history  ma  ind 

accurate. 

With  besl  wishes,  yours,  etc.,  M    ^    Hiss 

Mr.  Hissey  was  a  gentleman  who  was  present  in  Columbus  al  tl 
time,  no  doubt  at  the  request  of  Senator  Hanna.     He  was  one  of  his 
very  ardent  supporters.     1   had  nobody  there  watching  legislate 
either  then,  or  ever,  or  at  any  time.     And  let  me  say  further  thai  Mr. 
Hissey    wrote    me    thai     letter    voluntarily    without    a    suggest* 
from  me,  and  without  any  knowledge  on  my  pari  thai  he  ki  ew  any- 
thing about  the  subjed  until  I  received  the  letter,  and  then  1  pun- 
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lished  it.  I  have  not  seen  Mr.  Hissey  for  several  years.  He  is  now 
a  minister  in  charge  of  a  congregation  in  Philadelphia.  I  say  I  have 
not  seen  him  until  this  morning.  Just  as  the  chairman  was  calling 
the  subcommittee  to  order  someone  touched  me  on  the  shoulder.  I 
looked  up,  and  saw  it  was  Mr.  Hissey.  He  is  present  in  this  room 
now,  and  if  you  desire  any  verification  from  him  I  have  no  doubt  that 
he  will  give  it,  and  that  he  will  confirm  everything  I  say  about  it. 

I  hope  it  is  not  necessary  for  me  to  say  anything  more  about  the 
two  bills  introduced  by  Mr.  Price.  I  could  not  until  recently  find 
anything  on  my  files  to  tell  me  what  the  other  bills  were.  Mr  Hearst 
said  here  yesterday  that  he  introduced  some  new  letters.  He  did  not 
introduce  a  single  letter  that  had  not  been  published  a  half  dozen 
times,  except  only  one,  which  showed  that  when  he  read  a  letter, 
showing  that  I  was  sent  $50,000,  for  the  purpose  of  convicting  me  he 
had,  in  his  pocket,  a  letter  that  showed  that  the  money  had  been 
returned  long  before,  and  suppressed  that  letter  until  yesterday. 

The  Chairman.  He  denied  having  that  letter 

Mr.  Foraker.  No;  he  said  explicitly  that  he  had  that  letter. 

The  Chairman.  But  he  denied  having  it  with  him  nere. 

Senator  Paynter.  He  had  it  with  him  in  Columbus  when  he  made 
those  speeches,  did  he  not? 

Mr.  Foraker.  He  did  not  use  it  in  Columbus.  He  used  that  at  St. 
Louis,  but  the  letters  were  all  given  to  him  at  the  same  time  by  Mr. 
John  Eddy,  according  to  his  own  story. 

I  will  show  something  other,  too,  presently,  I  think. 

The  Chairman.  But  you  stated  a  moment  ago,  Senator,  that  he 
had  that  letter  in  his  pocket  here  yesterday. 

Mr.  Foraker.  No;  I  said  he  had  it  in  his  pocket  when  he  read  the 
letter  at  St.  Louis. 

The  Chiarman.  I  asked  him  particularly  whether  he  had  any  of 
those  other  letters  with  him. 

Mi'.  Foraker.  At  St.  Louis.  I  have  already  told  you  that  he 
introduced  at  Columbus  a  certain  number  of  letters,  one  about  Judge 
Burkett  and  one  about  Smith  Bennett,  and  one  about  the  Price  bills, 
and  then  two  letters  about  two  other  bills,  which  letters  I  could  not 
find  on  my  file.  And  1  might  as  well  say  it  'nere  as  anywhere  that  I 
do  not  know  why  I  did  not  have  his  letters  about  those  bills  on  file 
unless  it  was  that  I  simply  referred  them  to  Gov.  Nash,  or  to  some- 
body  else  who  might  have  been  active  in  the  legislature  at  the  time. 
At  any  rate,  when  be  made  Ibis  disclosure  1  did  not  know  anything 
about  the  bills  to  which  he  referred. 

Senator  Jones.  1  understood  you  to  say  that  when  lie  read  the 
letter  at  St.  Louis  with  reference  to  the  $50,000  he  had  a  letter  in  his 
possession  at  thai  tune  from  you  to  Mr.  Archbold. 

Mr.  Foraker.  lie  said  that  yesterday;  but  he  said  also  that  he  had 
iu  his  possession,  given  to  him  by  Mr.  Eddy  at  Columbus  the  night 
before,  or  day  before,  a  letter  from  Mi'.  Archbold  to  me  agreeing  to 
raise  his  subscription  from  $35,000  to  $50,000,  and  expressing  the 
terms  and  conditions  on  which  the  loan  should  be  made,  and  re- 
payment . 

Senator  Jones.  1  understood  you  to  say  that  he  had  a  letter  from 
you  explaining  something  with  reference  to  one  of  these  letters. 

Mr.  Foraker.  I  did  not  say  that.  I  said  he  had  a  letter  in  his 
pocket  which  fully  explained  this  transaction  and  which  showed  that 
the  money  had  been  returned,  according  to  his  own  statement. 
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Senator  Jones.   From  whom  was  thai  letter  1  %S 

Mr.  Foraker.  Thai  letter  was  from  me. 

Senator  Jones.   From  you  to  whom? 

Mr.  Foraker.  To  John  lb  Archbold. 

Senator  Jones.  Thai  i-~  what  I  wanted  to  gel  straighl  in  the 
record. 

Mr.  Foraker.   I  was  coming  to  that  in  a  moment. 

Senator  Pa ynter.  That    was  my   understanding  of   Mr.    Hearsl 
testimonj  . 

Mr.  Foraker.  He  said  he  hail  in  In-  possession  a  letter,  and  he 
knew  at  the  time  that  1  had  returned  the  money  when  In-  used  the 
letter  againsl  inc.  hut  he  did  not  read  it  to  hi-  meeting,  hut  sup- 
pressed it.  And  then  in  another  place  he  put  in  evidence  here  a 
letter  written  by  John  I).  Archbold  to  me  on  the  22d  day  of  Januarj 
1902,  expressing  his  willingness  to  increase  his  subscription  from 
135,000  to  $50,000,  and  naming  the  terms  and  conditions  on  which 
the  loan  should  he  made.  1  am  coming  to  thai  when  1  read  these 
statements. 

I  wanted  to  dispose  of  these  other  legislative  hill-.  These  arc 
minor  matters,  hut  inasmuch  as  this  i-.  a  public  record  we  arc  making 
now.  and  all  these  things  have  Lroiie  into  it.  1  wish  to  put  in  my  view 
of  it. 

I  Iwd  some  doubt  as  to  the  scope  of  this  committee'-  authority 
juid  L  feared  I  mighl  not  have  a  chance  to  answer  this  question 
before  this  committee  because  not  within  your  authority,  until  Mr. 
Archbold's  testimony  was  given.  In  the  meanwhile,  on  the  4th  da\ 
of  October,  after  this  October  number  of  the  magazine  came  oul  with 
this  scandalous  libel  in  it,  I  dictated  a  statemenl  addressed  to  the 
public,  which  1  intended  to  circulate,  hut  withheld  it  because  before 
it  got  hack  from  the  printer  Mr.  Archbold  had  testified,  and  havh 
testified,  and  all  this  having  been  made  a  pari  of  the  record,  I  thought 
certainly  the  committee  would  give  me  the  privilege  of  appearing. 

The  Chairman.  Certainly. 

Mr.  Foraker.  There  i-,  some  question  about  whether  or  not  I  was 
an  attorney  for  the  Standard  Oil  Co.  Here  arc  751  closely  printed 
pages  of  testimony  taken  in  the  proceedings  out  there.  I  discovered 
in  this  book',  where  it  had  evidently  been  placed  a-  a  book  mark,  for 
it  was  at  a  place  that  was  marked  by  me.  no  doubl   at    the  time   I 

received  it,  or  about    that  time,  and  there  it   had  been  all   these  y< 
ever  since  1900  when  it   was  -cut   to  me.  this  hill  I  am  now  about   to 
mention,  and  as  soon  as  I  looked  at  it  I  saw  thai  the  hill  in  question 
had  been  introduced  in  the  Ohio  Senate  l>\    Mr.  Sheppard,  a  yen 
honorable  and  influential  member  of  the  Ohio  Senal  lial   th 

and   a   lawyer  of   hi'_rh   character  and   standing,   living  at    \\  Ale\ 

andria,  ( )hio. 

This  i-  the  bill  thai  Mr.  Hearsl  says  he  lias  some  new  letter  about. 
Tin  re  i-  no  new  letter  aboul  it.      It  "  i  -  nil  '  bus 

address,  and  by  me  answered  in  a  general  way  at  I  all 

presently  show.      Bui   as  - a-   I   discovered  this  hill   1   wrote  Mr 

Sheppard  as  follow  -  : 

Hon.  (  >S<   \l;    SB  l  PPARD, 

West  Ah  Hindi  in.  01 
Dear  Senator:  I  havi  discovered  that  Senate  bill  Xo.   lit. 

general  assembly,  regular  session,  introduced  b>  you,  is  one  of  the  bills  al 
Archbold  wrote  me  in   L900.  at  the  time  when  I  was  represent^ 
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Oil  Co.,  in  the  litigal  ion  then  pending  in  our  supreme  court.  I  have  nothing  of  record 
in  my  letter  books  or  on  my  files  to  show  that  I  ever  gave  it  the  slightest  attention, 
and  i  have  no  recollection  of  any  kind  on  the  subject. 

I  send  you  herewith  a  copy  of  the  bill. 

I  infer  the  bill  did  not  pass  from  the  fact  that  the  section  it  proposed  to  amend 
stands  now  as  it,  judging  from  this  bill,  did  stand  at  the  time  when  the  bill  was  intro- 
duced. Will  you  kindly  write  me  what  recollection,  if  any.  you  have,  as  to  why  the 
bill  was  not  passed,  and  especially  as  to  whether  you  ever  heard  from  me  directly  or 
indirectly  on  the  subject? 

Awaiting  your  answer,  which  I  will  be  glad  to  have  at  your  early  convenience,  I 
remain,  with  sentiments  of  high  regard. 

Very  truly,  yours,  etc.  J.  B.  Foraker. 

I  received  from  him  the  following  answer: 

West  Alexandria,  Ohio,  October  19,  1912. 

My  Dear  Senator  Foraker:  Replying  to  your  letter  of  yesterday,  making  some 
inquiry  as  to  Senate  Bill  144,  introduced  by  me  in  the  Senate  of  the  seventy-fourth 
general  assembly,  I  have  to  say  that  I  do  not  now  recall  any  reason  why  i  he  bill 
failed  of  passageother  than  the  fact  that  it  failed  to  receive  the  support  of  a  majority  of 
the  senate.  My  recollection  is  that  there  were  some  14  or  15  taxation  bills  intro- 
duced at  that  session,  and  the  whole  subject  of  taxation  was  discussed  before  the  com- 
mittee on  taxation;  by  Allen  Ripley  Foote;  Clarence  Miller,  of  New  York;  A.  F. 
Broomhall,  of  Troy:  and  others,  but  1  don't  think  any  of  these  bills  were  passed. 

As  to  your  second  inquiry,  I  can  state  positively,  as  author  of  senate  bill  144  and  as 
a  member  of  the  committee  on  taxation,  to  which  all  these  bills  were  referred,  that  I 
never  heard  from  you,  either  directly  or  indirectly,  in  regard  to  the  bill,  and  I  never 
even  heard  your  name  mentioned  in  connection  with  it. 

With  a  continuance  of  my  kindest  regards  and  highest  esteem,  I  am. 
Very  sincerely,  yours, 

(  Iscae  Sheppard. 

Hon.  J.  B.  Foraker,  Cincinnati,  Ohio. 

I  have  added  in  this  statement  that  if  it  were  possible  to  identify 
the  other  bill  about  which  he  wrote  me.  of  which  he  said  it  was  of 
such  an  outrageous  character  it  should  be  killed,  I  would  do  so.  I 
do  not  know  what  it  may  have  been.  I  never  took  any  pains  to  look 
it  up.  I  do  not  know  how  to  look  it  up.  If  anybody  could  identify 
the  bill,  a  similar  inquiry  of  tite  author  of  it  would  bring  about  a  sim- 
ilar answer. 

Dining  the  time  1  was  in  the  Senate  of  the  United  States  1  had 
nothing  to  do  with  legislation  pending  before  the  Ohio  Legislature, 
except  when  my  opinion  was  asked  by  somebody  in  connection  with 
it,  and  except  only  to  appear,  as  I  did  before  1  took  my  seat  in  the 
Senate,  to  argue  before  committees,  at  the  request  of  the  committees, 
legislation  that  we  had  started  before  my  election  concerning  the 
street  railroad  situation  in  Cincinnati.  But  I  never  appeared  there, 
as  far  as  I  can  recall  from  consulting  the  record,  but  twice,  and  both 
times  Mr.  McDougall,  a  very  prominent  lawyer  at  that  time  in  our 
city,  and  Mr.  Theodore  Ilorstmann,  appeared  on  the  other  side,  and 
Judge  John  W.  Warrington  and  Mr.  E.  W.  Kittridge,  men  of  high 
character,  as  Mr.  Longworth  and  Mr.  Karger  and  other  Cincinnati 
men  here  present  know  men  of  as  high  characters  as  anyone  at  our 
bar  or  anywhere  in  the  country — appeared  as  my  colleagues.  We 
traveled  on  the  railroad  to  Columbus  together,  appeared  before  the 
committees  together,  and  made  our  arguments  in  tin1  open,  and,  SO 
far  as  I  can  recall,  1  never  spoke,  except  publicly,  to  a  human  being 
connected  with  the  legislature  about  the  bills  we  were  advocating, 
except  as  it  was  to  answer  some  question  that  some  member  might  ask. 
A  singular  thing  happened  recently.  Mr.  Rogers,  who  introduced  the 
bill,  was  from  our  city.  I  never  spoke  to  him  about  that  bill  in  my  life 
until  a  year  ago,  when  I  happened  to  fall  in  company  with  him  going 
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to  Pelee  Island  bo  do  some  fishing,  He  was  a  member  ot  the  same  club 
<»f  which  1  was  a  guest,  and  going  over  from  Sandusky  on  the  boat  I 
happened  to  be  seated  near  him  and  we  entered  into  a  conversation 
about  it,  and  I  took  occasion  to  ask  him  then  if  L  had  ever  balked  to 
him  on  this  subject,  and  his  answer  was  Hint  I  had  never  spoken  to 
him  directly  or  indirectly.  I  do  not  know  how  he  came  to  inbrodu 
the  bill — 1  mean  1  do  uol    know  at  whose  requesl   he  introduced    it. 

I  say  this  so  it  may  be  in  the  record,  bhat  all  charges  of  I  >bbying 
for  that  or  any  other  bill  of  that  kind  are  absolutely  without  founda- 
tion; and  1  have  a  right  to  say  that  here,  because  Mr.  Bears!  or  Mr. 
••J.  E.,"  whoever  it  was,  in  one  of  these  article-  charges  thai  I  had 
been  for  many  years  ;i  representative  of  the  interests  and  thai  I  had 
been  engaged  in  lobbying  before  the  legislature.  If  that  was  lobby- 
ing, I  was  lobbying;  hut  1  appeared  there  jusl  as  any  other  attorney 
would  who  had  been  invited  by  the  committee  to  come  and  explain 

the  merits  of  the  measure.      It  was  an  important   hill.      The  c mii- 

iee  wanted  to  he  informed  about  it.     I  think  Mr.  Longworth  was  a 
member  of  the  house  at  the  time  and  voted  on  the  hill. 

Mr.  LONGWORTH.    Xo. 

Mr.  Fokaker.  I  do  not  know  about  that.  1  bhoughl  yon  were.  I 
beg  your  pardon,  then,  for  mentioning  your  name  in  connection  with 
it.  I  may  be  mistaken  about  that.  I  suppose  I  was.  Were  you  in 
the  Senate? 

Mr.  Longworth.   No. 

Mr.  Forakeu.  I  do  not  know.  1  had  that  impression  on  my  mmd. 
seeing  you  here.  That  was  the  bhing  that  made  me  digress  :i  little. 
At  any  rate,  that  is  all  1  care  to  say  to  the  committee  about  the  !■ 
islative  business,  and  that  answers  everything  that  Mr.  Hearsl  -aid 
;it  Columbus  except  only  the  two  letters  about  the  mone^  that  was 
transmitted,  one  letter  inclosing  a  certificate  of  deposil  for  $15,000, 
and  another  inclosing  a  certificate  of  deposit  for  si  1,500  129  500 
in  all. 

If  the  committee  will  allow  me.   I  will  read  from  bhis  statement 
in  which  I  have  conveniently  arranged  all  these  statements  of  mine. 
Mr.  Hearst   made  his  speech  on  the  nighl  of  September  17.     1  did 
not  know-  anything  about  the  thievery  of  bhese  lebbers  or  hi-  speech 
until  the  next  morning  when  1  read  it  in  the  newspapers.     AN  he    I 
■jot  down  to  my  office  that  morning  I  found  a-  big  a  crowd  of  ne> 
paper   men   awaiting:  my  arrival  a-   had   met    him   when   be   reached 
St.    Louis,    according    bo    his   own    statement.     The    candidate    for 
President,  Mr.  Taft,  was  at   that   tine  making  his  headquarters  in 
Cincinnati,  and  all  the  greal  newspapers  of  the  country  were  rep 
sented  by  correspondents  present   in  Cincinnati,  and   that    morning 
they  were  all  in  my  «-nter  office.     Some  of  them  represented  aft- 
noon  papers.     They   wanted,  of  course,  some  statement   about   it. 
and  I  at  once  dictated  this.      I  want    to  read  it   into  th 
that  the  committee  may  judge  whether  or  not   Mr.   Hearsl   by  the 
production  of  tin-  letter,  winch   I   will  show  you   in  a   moment   he 
tvad  at  St.  Louis,  refuted  anything  I  have  said,  or  whether  m  an\ 
other  way,  or  whether  he  or  anybody  else  ha-  ever  refuted  anything 

I   have   -aid.     This    statement    was    published    that    aften n.     I 

dictated  it  as  -..on  as  I  got  to  my  office.     It  reads  as  follow-: 

I  do  not  know  whether  the  letters  given  out  l.y  Mr    Bearst  a 
but  I  assume  thev  are.  for  I  was  then  en-a-ed  in  the  pra<  bee  oi  the  law.  and 
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employed  by  the  .Standard  Oil  Co.  as  one  of  its  counsel  in  connection  with  its  affairs 
in  Ohio,  where  it  was  attacked  in  the  courts  and  in  the  legislature. 

While  I  do  not  now  recall  the  details,  I  remember  that  I  rendered  the  company 
such  service  as  I  could,  charged  for  it,  and  was  paid. 

The  employment  had  no  reference  whatever  to  anything  pending  in  Congress,  or 
to  anything  in  which  the  Federal  Government  had  the  slightest  interest. 

That  I  was  so  employed,  and  presumably  compensated  for  my  services,  was  common 
knowledge  at  the  time;  at  least  I  never  made  any  effort  to  conceal  the  fact.  On  the 
contrary,  I  was  pleased  to  have  people  know  that  I  had  such  clients. 

it  had  not  then  become  discreditable,  but  was  considered  just  the  reverse,  to  he 
employed  by  such  corporations. 

That  employment  ended  before  my  lirsi  term  in  the  Senate  expired.  I  have  i  01 
represented  the  company  in  any  way  .-dure.  In  other  words,  I  have  not  represented 
the  company  in  any  way  since  long  before  it  was  attacked  by  the  Federal  Government . 
nor  since  before,  with  full  general  knowledge,  I  was  reelected  to  the  Senate. 

That  is  the  end  of  that  statement,  and  I  submit  that  there  is  noth- 
ing in  the  letter  Mr.  Hearst  relies  upon  contradicting  anything  that  is 
there. 

Mr.  Hearst  spoke  the  following  evening,  September  18,  at  St. 
Louis.  There  he  read  some  letters  concerning  Gov.  Haskell  of 
Oklahoma,  and  after  commenting  on  them  he  said,  referring  to  the 
letters  he  had  read  the  night  before  at  Columbus — Gov.  Haskell  had 
denied  the  correctness  of  the  letters: 

Mr.  Foraker,  on  the  other  hand,  replies  in  a  characteristic  manner.  He  practically 
admits  he  did  serve  the  Standard  <»i]  Co.,  and  thai  lie  is  glad  of  ii.  He  i<  different 
from  Mr.  Haskell.  He  admits  pari  of  the  truth,  but  not  all  of  it.  His  statement  is! 
based  on  letters  I  read  last  night.  If  he  had  seen  the  letters  1  am  going  to  road  to- 
night, he  would  have  denied  the  whole  matter. 

Evidently  measuring  my  moral  standard  b}T  his  own. 
The  newspaper  account  then  proceeds  as  follows : 

Mr.  Hearst  then  read  the  following  letter: 

26  Broadway.  Jim  mini  ??,  t90 
My  Dear  Senator:  Responding  to  your'favor  of  the  25th,  it  gives  me  pleasure 
to  hand  you  herewith  certificate  of  deposit.  SoO.000,  in  accordance  with  our  understand- 
ing.     Your  letter  states  the  conditions  correctly,  and   I  trust  that  the  transaction  will 
be  successfully  consummated. 

Yours,  very  truly.  John  I).  Archbold. 

The  newspaper  account  then  proceeds  as  follows: 

Immediately  after  readin.tr  this  letter,  Mr.  Hearst  read  the  following  letter  addressed 
i"  Senator  Foraker  by  John  D.  Archbold: 

26  Broadway,  February  25,  1902. 

Which  was  a  month  after  the  $50,000  was  sent,  lacking  two  days— - 

To  Hon.  J.  B.  Foraker, 

Washington,  D.  < '.: 

Again,  my  dear  Senator,  I  venture  to  write  you  a  word  regarding  the  bill  introduced 
by  Senator  Jones,  of  Arkansas,  known  as  "S.  649,"  intended  to  amend  the  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopolies,  etc.,  intro- 
duced by  him  December  4.  It  really  seems  as  though  this  bill  is  very  unnecessarily 
severe,  and  even  vicious.  Is  it  not  much  better  to  test  the  application  "of  the  Sherman 
law  instead  of  resorting  to  a  measure  of  this  kind0  I  hope  you  will  feel  so  about  it 
and  I  will  be  greatly  pleased  to  have  a  word  from  you  on  the  subject.  The  bill  is. 
I  believe,  still  in  committee. 

With  kind  regards,  very  truly,  yours,  John'  D.  Archbold. 

After  reading  this  last  letter  Mr.  Hearst  then  commented,  according 
to  the  newspapers,  as  follows:  ) 

The  bill  referred  to  in  this  letter  is  one  introduced  by  Senator  Jones,  of  Arkansas, 
in  the  United  States  Senate.  Consequently,  Mr.  Foraker's  statement  does  not  con- 
vince when  he  said — 
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Referring  to  my  statemenl  in  answer  to  his  (  olumbus  attack 
the  correspondence 

Using  thai  word  instead  of  "employment" 
had  nothing  t"  do  with  any  legislation  in  Congress. 

That  I  regarded  as  a  charge  that  I  had  received  $50,000  from  the 
Standard  03  Co.  in  consideration  of  services  I  was  to  render  that 
company  of  sonic  kind  in  connection  with  Legislation  in  the  United 

States  Senate,  and  with  special  reference  to  Senator  Jones's  bill. 

I  immediately  dictated  the  following  and  published  it.  I  am  giving 
all  these  statements,  so  that  you  can  see  whether  <>v  not  there  is 
anything  in  that  letter  which  contradicts  anything  I  have  said. 

The  production  by  Mr.  Bears!  of  the  letter  of  Mr.  Archbold  to  inc.  dated  January 
i!7.  L902,  referring  to  a  certificate  of  deposit  inclosed  for  s.muiiiii  and  expressing  the 
hope  thai  the  transaction  may  lie  satisfactorily  concluded,  illustrates  how  unreliable 
is  the  memory  and  how  easily  appearances  may  deceive. 

When  I  first  read  the  letter  1  con  Id  nol  recall  that  t  had  ever  received  any  such  letter 
or  any  such  ceri  itieate.  I  at  once  called  up  my  house  in  Washington,  where  in\  letters 
of  that  date  are  on  file,  and  had  a  search  made,  with  the  result  that  a  proposed  trans- 
action was  recalled  which  had  gone  entirely  oul  of  my  mind. 

A  friend  of  mine,  a  newspaper  man— 

I  might  as  well  state  here  as  anywhere,  that  I  did  not  use  hi-  name 
at  that  time,  because  he  was  in  the  public  service,  and  I  did  not  know 
but  what  the  President  mighl  take  a  notion  to  behead  him  if  he  saw 
he  was  mixed  tip  in  anything  that  looked  like  the  "interests."  But 
his  name  was  .lames  1..  Rodgers,  of  Columbus,  Ohio.  He  i-  now 
United  States  consul  at  Habana.  I  do  not  know  whether  he  i- 
consul  genera]  or  not,  hut  he  is  in  the  Consular  Service  in  Habana. 
lie  had  been  private  secretary  to  Governor  Bushnell  and  had  been  a 
newspaper  man.  He  had  been  in  the  Consular  Service  for  some 
years  and  is  known  to  many  of  the  gentlemen  in  this  room.  He  i- 
a  man  of  good  character  in  every  respect. 

A  friend  of  mine,  a  newspaper  man,  informed  me  that  he  held  an  option  on  I 
Ohio  State  Journal  to  purchase  it,  according  to  my  present  recollection,  for  (135  000. 
He  was  able  himself  to  advance  but  a  small  amount  of  this  purchase  price      Be  applied 
to  me  to  help  him.     I  did  not  have  enough  money  to  be  of  very  material  ase 
but  for  the  sake  of  having  the  paper  in  friendly  hands  I  was  willing  to  advance  a  pan 
of  it.     I  applied  to  a  number  of  friends  to  see  if  they  would  not  make  up  the  bahu 
of  the  amount.     Among  others,  I  applied  to  the  Standard  I  >il  I  !o.     They  firs    Bf  I 
to  loan  the  newspaper  company,  when  purchased  and  reorgani  >,<>(>0,  accord 

to  my  present  recollection,  the  same  to  be  secured  by  stock  of  the  oewspaper  company . 

I  had  nothing  before  me  then:  my  letter-  were  all  in  Washington. 

Somebody  who  was  expected  to  go  into  the  enterprise  dropped  out.  and  thai  made 
it  necessary  for  all  the  others  to  increase  the  amount  they  were  proposing  to  advai 
Ai  the  requesl  of  my  friend,  I  asked  the  different  parties  to  increase  their  ad 
and    thereupon  the  Standard  Oil  Co.  did  accordingly  in  their  amoui 

,s:',:,.iint)  i,,  $50,000.  and   senl   me  the  letter  with   the  certificate  inclosed,  as  staled 
It  was  thoughl   at    that    lime  that    the  transaction  would   be  immediately  clo» 
there  was  a  delay  of  a  i>'\v  da)  at   the  end  of  the  delay  the  whole  ion 

tell  to  the  ground,  because  other  people  had  stepped  in  and  purchased  the  prorx  i 

And  here  1  want  t«»  pa\  a  tribute  to  my  deceased  colleague,  Senator 
Banna.  Nobody  ever  got  ahead  of  him  and  he  w  a-,  a-  1  understood, 
the  man  who  stepped  in  and  bought  it  while  my  friend  was  negotial 

ing  for  it — he  and  his  friend-. 

Thereupon  I  returned  the  drafl  to  the  Standard  <»il  Co.     1  ha<  a'  in 

the  matter  and  never  derived  a  cenl  ofprofil  from  it.  and  never  i 
account  of  it  to  an\  body.     1  am  ai  the  disadvantagi  being  able  to  pr 
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correspondence  because  it  is  on  my  files  in  Washington  and  I  can  not  get  at  it  for  the 
present,  but  I  am  confident  that  when  I  am  able  to  produce  it  it  will  be  found  to  be 
in  exact  accord  with  my  statement. 

I  do  not  remember  to  have  received  the  letter  relating  to  the  bill  introduced  by 
Senator  Jones,  of  Arkansas — 

I  want  to  call  the  attention  of  the  committee  to  the  fact  that  I  do 
not  remember  having  received  this  letter  about  Senator  Jones's  bill. 
We  made  diligent  search  of  our  files  and  never  could  find  a  trace  of  it. 

But.  whether  I  received  such  a  letter  or  not.  it  had  no  reference  to 
any  employment  of  any  kind  from  the  Standard  Oil  Co.  or  anybody 
else;  nor  did  the  letters  about  Smith  Bennett  and  Judge  Burkett, 
read  by  Mr.  Hearst  at  Columbus,  have  any  reference  to  any  employ- 
ment. I  favored  the  nomination  of  Mr.  Bennett,  notwithstanding 
Mr.  Archbold's  objection  to  him,  and  would  have  favored  Judge 
Burkett's  nomination  if  I  had  not  heard  from  Mr.  Archbokl.  Judge 
Burkett  was  a  personal,  as  well  as  political,  friend  of  many  years' 
standing,  and  I  favored  him  the  first  time  he  was  nominated,  which 
was  long  before  I  knew  Mr.  Archbokl.  I  can  only  repeat  that  the 
only  employment  I  ever  had  by  the  Standard  Oil  Co.  was,  as  set 
forth  in  my  statement  published  yesterday,  as  advisory  counsel  with 
respect  to  their  affairs  in  Ohio. 

It  will  be  remembered  that  the  Standard  Oil  Trust  was  first  sued 
and  a  decree  of  dissolution  was  entered  in  the  Supreme  Court,  which 
made  it  necessary  for  the  company  to  reorganize.  Difficulties  arose 
in  carrying  out  that  decree,  which  delayed  their  reorganization,  and 
proceedings  were  instituted  against  them  by  Attorney  General 
Monnett,  in  the  supreme  court,  to  enforce  the  former  decree  and  for 
other  relief.  It  was  then  that  I  was  employed,  not  to  participate 
in  the  litigation,  which  was  in  the  hands  of  competent  counsel,  but  to 
investigate  the  whole  situation,  the  records  in  the  cases,  the  statutes 
of  Ohio  applicable  to  the  company,  and  the  case  against  it,  the  decree 
of  the  court,  and  all  the  records  in  the  case,  with  a  view  to  advising  the 
company  how,  in  my  opinion,  it  could  most  safely  proceed  to  comply 
with  the  orders  of  the  court  and  conform  to  our  statute  and  so  re- 
organize as  to  not  violate  any  law  or  any  judgments.  This  work 
involved  frequent  consultations  with  the  attorneys  of  the  company, 
the  examination  of  voluminous  records,  the  judgments  and  decrees 
of  the  court,  and  a  general  study  of  what  was  best  to  be  done,  not  to 
evade  the  law  and  the  decree  of  the  courts,  but  to  comply  with  the 
same. 

Nothing  connected  with  this  work  had  relation  to  anything  what- 
ever pending  in  Congress  or  to  any  matter  in  which  the  National  Gov- 
ernment was  interested  in  the  slightest  degree,  nor  did  anything  con- 
nected with  the  employment  relate  to  or  conflict  with  any  duty  of 
mine  as  a  Senator. 

The  company  finally  concluded,  as  a  result  of  all  the  investigations 
and  consultations  and  advice,  to  reorganize  under  the  laws  of  the 
State  of  New  Jersey,  and  then,  with  the  closing  up  of  the  Ohio  busi- 
ness, ray  services  ended.  I  have  never  had  any  relation  whatever 
to  the  company  since. 

Any  letters  Mr.  Archbold  may  have  written  me  on  any  subject 
since  that  time  have  been  written  only  as  any  citizen  might  write  to 
any  legislator  with  whom  he  was  acquainted  concerning  pending 
legislation  that  affected  him  or  his  interests,  and  from  the  time'niy 
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service  ended  1  have  never  been  under  any  obligation  to  the  company 
nor  the  company  under  any  obligation  to  me. 

Neither  the  Standard  Oil  Co.  nor  any  other  company  or  individual 
has  ever  paid  me  a  cent  on  accounl  of  an)  public  sen  ice,  nor  has  that 
company  or  anybody  else  ever  even  suggested  to  me  any  comperi 
tion  or  reward  of  any  kind  in  consideration  of  supporl  for  any  lull  or 
opposition  to  any  hill  or  for  any  action  of  any  nature  whatever. 

Since  dictating  the  foregoing  my  clerk  has  found  and  read  to  me 
over  tin1  telephone  the  following  letter,  which  i-  confirmatory  of 
what  1  have  said  above  aboul  returning  the  $50,000: 

\v  ishinqton .  I >.  '    .  /'•  bruary 

That  should  be  February  14.  1  understood  it  February  l  over  the 
telephone  as  read  to  me  by  Mr.  Alden,  who  was  my  clerk.  1  under- 
stood it  February  4,  and  I  printed  it   February  I.  hut  it  should  be 

February  II.     1  will  now  read  the  letter: 

Dear  Mk.  Archbold:  I  very  greatly  regrel  to  have  to  inform  you  thai  the  pro] 
transaction  at  Columbus  lias  Failed,  at  leasl  for  tin1  present. 

It  may  be  revived  later,  but  I  doubt  if  I  shall  care  t"  bother  aboul  it  any  more. 
Eowever  that  may  lie.  I  herewith  send  you.  with  many  thanks  for  your  kindness  in 
matter.  New  5fork  draft  for  $50,000,  payable  i<>  your  order,  as  repaymenl  of  the  money 
advanced  by  you  en  the  above-mentioned  account. 

Kindly  acknowledge  receipt  of  the  same  and  obli 

Very  truly,  yours,  etc.,  .1.  1'..  Foraker. 

Mr.  Hearst  makes  a  point  about  the  "  secret  "  certificates  of  deposit. 
I  do  not  know  that  certificates  of  deposit  are  any  more  secret  than 
cheeks  or  drafts;  but  as  evidence,  if  any  point  is  to  be  made  aboul 
that,  that  I  did  not  have  that  in  mind,  I  call  your  alien  t  ion  to  the  fact 
that  when  I  asked  Mr.  Archbold  to  send  me  this  $50,000,  I  asked  him 
to  send  me  his  check  or  draft  for  Sot). 000.  and  when  1  returned  it* I 
sent  him  a  draft  for  it.  It  is  not  unusual  for  corporations,  large  cor- 
porations, to  pay  otherwise  than  by  check  or  draft.  I  am  an  attorney 
for  a  number  of  corporal  ions  that  never  use  a  check  or  draft  in  making 
payments  tome;  tneyusewhat  are  called  ■"receipt  vouchers,"  thai  go 
through  the  bank.  Their  use,  I  am  told,  facilitates  bookkeeping.  I 
do  not  know  what  other  advantages,  if  any.  there  may  he;  I  never 
paid  any  attention  to  the  form.  I  looked  al  the  amount  that  would 
come,  and  that  was  all  that  was  important.  I  did  not  think  of  any 
point  being  made  by  anybody  about  the  ^n-vecy  or  nonsecrecy  of  the 
payments.  These  certificates  Were  all  indorsed  by  me.  put  in  I 
bank,  and  collected  by  the  hank,  just  as  a  cheek  would  he. 

There  are  two  statement-,  and  I  submit  there  i-  uothing  in  this 
Archbold  letter,  about  the  Jones  hill,  that  contradicts  anything  in 
either  of  them. 

A  dav  or  two  after  that  Mr.  Roosevelt,  then  President  of  the  United 
States. 'threw  his  hat  into  the  ring  and  gave  an  interview,  in  which 
he  excoriated  me  in  connection  with  this  matter.  Thereupon  [took 
my  pen  in  hand  ami  wrote  another  statement,  which  was  published 
mi  the  26th  of  September,  L908. 

Senator  Pomerene.  That  i-.  your  hat  was  in  the  ring,  to* 

Mr.  Foraker.  Yes;  I  was  in  the  ring  very  much.     I  am  not  going 
to  read  the  part  that  i-  in  answer  to  him.  hut  onh   so  much  of  that 
statement  as  is  pertinent  here  in  answer  to  Mr.   Hearst.     This  was 
published  on  the  26th  of  September,  L908,  and  i-  a-  follow-: 

The  President  commences  his  statement  emmected  with  the  publi< 
Tal't's  letter  with  a  hitter  arraignment  of  me  because  of  Mr.  Bean  which 

510S9— pt  34—12 2 


5 


1290  CAMPAIGN    CONTRIBUTIONS. 

r 

he  appears  to  have  accepted  as  fully  proved  as  soon  as  made.  He  does  not  wait  for 
proof  or  explanation,  nor  accept  the  same  when  offered. 

Mr.  Hearst's  charges  are  not  simply  that  I  was  in  the  employment  of  the  Standard 
Oil  Co.  and  that  I  was  paid  for  my  services,  but  that  I  was  secretly  in  that  em- 
ployment for  illegitimate  purposes,  and  that  the  money  I  received  was  paid  as 
compensation  for  improperly  influencing  legislation  by  Congress,  in  conflict  with  and 
in  violation  of  my  official  duties.  • 

He  read  a  number  of  letters  and  made  certain  comments  calculated,  if  unanswered 
or  unexplained,  to  create  the  belief  that  his  charges  were  true. 

That  I  was  employed  by  the  company  was  never  concealed  or  denied.  On  the 
contrary,  such  employment  was  well  known  at  the  time  to  all  concerned.  Only  a 
few  days  ago,  ex-Attorney  General  Monnett,  who  was  prosecuting  the  proceedings 
against  the  Standard  Oil  Co.,  stated,  in  a  public  interview,  that  I  told  him  at  the  time 
that  I  had  been  retained  by  the  company. 

He  went  on  to  tell  how  he  had  a  long  conference  with  me,  in  which 
we  discussed  the  whole  subject  and  in  which  I  showed  him  all  the 
briefs  and  pleadings  I  had.  I  have  that  interview  here,  but  I  do  not 
see  it  now.  Yes,  here  it  is.  This  was  an  unfriendly  interview.  Mr. 
Monnett  had  been  very  friendly  to  me  before,  but  he  got  put  out 
because  I  took  this  employment,  and  after  this  disclosure  he  put  out 
this  interview  to  which  I  refer.     I  shall  read  from  that  briefly: 

In  January,  1899,  I  stopped  at  the  Arlington  Hotel,  in  Washington,  the  day  before 
I  appeared  in  the  United  States  Supreme  Court  in  suits  against  the  National  Bank 
of  Chicago.  I  found  a  card  in  my  box  after  being  there  a  short  time  from  Senator 
Foraker,  asking  me  to  call  at  his  home  on  Sixteenth  Street.  I  called  him  up  by 
telephone  and  made  the  engagement  to  call  that  evening. 

When  I  called  at  his  home,  after  passing  the  social  exchanges  with  members  of  his 
family,  I  was  taken  into  his  library  and  he  produced  certified  copies  of  my  petitions 
in  the  Standard  Oil  ouster  cases  in  Ohio.  They  included  papers  in  the  case  of  The 
State  of  Ohio  v.  The  Standard  Oil  Co.,  The  State  of  Ohior.  The  Buckeye  Pipe  Line, 
The  State  of  Ohio  v.  The  Northwestern  Natural  Gas  Co.,  and  as  he  laid  them  down 
he  told  me  that  he  was  an  attorney  of  the  company,  etc. 

*That  is  enough.     I  do  not  want  to  read  the  balance  of  it,  because 
there  are  some  things  in  there  that  are  a  little  exasperating,  which  I 
do  not  think  he  would  repeat  if  lie  were  at  liberty  to  do  so. 
Now,  resuming  this  statement: 

If  employed  and  rendering  services,  presumably  I  was  compensated. 

In  announcing,  therefore,  the  mere  fact  that  I  was  employed  by  the  company  and 
showing  that  I  received  payments  on  that  account,  no  information  was  imparted  by 
Mr.  Hearst  and  no  offense  was  established,  for  it  remained  that  such  employment 
and  payment  might  be  entirely  proper  and  legitimate. 

Under  all  the  circumstances  an  explanation  was  required,  and  in  former  statements 
I  made  such  explanation,  by  showing  that  my  employment  was  confined  to  the  affairs 
©f  the  company  in  Ohio  and  its  reorganization  after  the  trust  was  dissolved  by  order  of 
©ur  supreme  court,  and  tlfet  my  employment  had  no  relation  in  the  slightest  degree 
to  anything  in  which  the  Federal  Government  was  then  interested,  or  with  respect 
to  which  the  Congress  was  then  legislating,  or  at  that  time  proposing  to  legislate,  and 
that  the  employment  was  ended  long  before  the  company  was  made  the  subject  of 
any  special  attention  in  Congress,  and  longer  still  before  it  was  attacked  in  the  Fed- 
eral courts  or  proceeded  against  in  any  way  by  the  Federal  Government;  and,  further, 
that  the  employment  was  not  to  defend  the  company  against  charges  of  violation  of 
the  laws  of  Ohio  or  the  United  States,  or  the  orders  of  any  of  the  courts,  but  only  to 
assi.^1  in  so  executing  the  orders  of  the  courts  and  so  reorganizing  as  to  conform  to  all 
laws.  State  and  National,  and  to  fully  comply  with  all  the  orders  of  the  courts  that  had 
been  made  against  it. 

If  my  statements  in  this  behalf  are  true  they  make  a  complete  defense  against  Mr. 
Hearst's  charges  and  all  deductions  therefrom  of  improper  conduct,  unless  the  ethics 
involved  have  been  radically  changed  from  what  they  have  always  heretofore  been 
supposed  to  be. 

From  the  beginning  of  our  Government  Senators  and  Congressmen  who  were  law- 
yers have  been  regarded  as  free  to  continue  the  practice  of  their  profession,  if  they 
so  desired  during  their  terms  of  office  in  so  far  as  they  might  be  able  to  do  so  without 
interfering  with  their  public  duties;  and  in  such  practice  free  to  take  any  kind  of 
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employment  thai  wan  offered  which  did  qoI  in  any  way  conflict  with  their  duties  as 
Members  of  Congress.  Nobody  lias  ever  before  been  criticized  on  Buch  account. 
The  only  question  lias  been  as  in  the  character  oi  business  a  Senator  or  Member  of 
Congress  was  a1  Liberty  to  take,  and  uniformly  ami  univerealh  ii  has  been  considered 
that  there  was  no  prohibition  of  anj  class  of  business,  outside  those  named  in  the 
Statutes  and  such  business  as  ini^hl  conflicl  with  public  dutii 
When  I  accepted  the  cin|>loymen1  of  the  Standard  i'il  Co.  in  1899 — 

Thai  should  be  December,  1898.  I  was  dictating  then  without 
the  record  before  me  or  my  files  of  correspondence  before  me 

it  was  not  foreseen  by  me,  and  probably  nol  by  anybody  else  thai  it  would  become 
the  objecl  of  Federal  legislation  or  of  Federal  prosecution  or  action  "i"  any  kind,  and 
thai  employment  ended  when  tin1  company  decided  i>>  reorganize  under  the  law.-  of 
New  Jersey,  which  was  before  anything  of  thai  nature  occurred. 

Then,  as  another  reason  why  1  was  acting  in  good  faith  ami  under 
no  obligation  ami  not  influenced]  1  cite  the  fad  thai  I  was  a  mem- 
ber of  a  subcommittee  with  his  honor,  the  chairman,  and  Senator 

Elkins,  who  was  then  chairman  of  our  committee,  in  the  framing 
of  the  Elkins  law,  under  which  the  Standard  Oil  Co.  was  called 
to  account,  and  which  proved  to  he  really  the  mosl  efficienl  legis- 
lation that  had  been  up  to  that  time  enacted.  Hi-  honor,  the 
chairman,  will  remember  that  if  1  had  been  working  at  the  behesl 
of  the  Standard  Oil  Co.,  or  of  any  other  large  shipper  in  the  country, 
I  never  would  have  favored  that  legislation;  hut  1  helped  to  frame 
it,  as  your  honor  knows,  and  helped  to  put  it.  after  it  went  to  the 
Senate,  on  the  statute  hooks. 

But  passing  that — this  will  he  in  the  record. 

But  if  that  fact  is  not  sufficient  the  followinp;  correspondence  is  not  only  additional 
proof  but  conclusive  in  its  character,  to  the  same  effect: 

26  Broadway,  New  York.  May  7,  1906. 

My  Dear  Senator:  In  the  possibility  of  an  action  being  brought  against  us  in 
Ohio,  are  you  in  position  to  accept  a  retainer  from  us  in  connection  with  such  a  ma1 

Your  early  response  will  oblige. 
Yours,  very  truly, 


John  I>.  Archboj  d. 


To  Hox.  J.  B.  I'oraker, 

1500  Sixteenth  Street  NW.,  Washington,  f>.  C. 


Senator  PoMEEENE.   "What  is  the  date  of  that  letter? 

Mr.  Foraker.  That  is  dated  May  7,  1906. 

If  I  had  been  in  their  employment,  it  would  not  have  been  ae 

eary  to  write  me  a  letter  asking  me  to  accepl  a  retainer.     I  could  have 

done  that  without  any  further  engagement.    To  this  letter  I  answered 

as  follows: 

Washington,  1'   I 

John"  D.  Archboi  d,  Esq., 
/>;  Broadway,  Nt  w   York — 

I  have  all  these  letters  here,  the  originals  of  them.  The  committee 
can  see  them  if  they  like,  hut  I  want  to  keep  them,  for  I  may  want  to 
use  them  in  another  proceeding. 

Senator  Pomerene.  I  call  your  attention,  Senator,   to  the  d 
of  these  letters.     The  fust  letter  you  said  was  written  in  1906,  and 
the  second  one  you  read.  1905. 

Mr.  Forakei:.  The  second  letter  is  dated  May  9,  1906.  I  he  lust 
is  dated  May  7,  1906.     The  letter  of  May  9,  1906,  reads  as  folio? 

My  Dear  Sir-  My  duties  in  the  Senate  have  so  multiplied  tl 
to  retire  entirely  from  the  practice  of  the  law.     1  h  taken  any  new  employment 

for  more  than  two  years  pas 
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On  this  account,  as  well  as  because  of  my  relations  to  the  public  service,  I  can  not 
accept  a  retainer  in  the  contingency  named,  as  I  would  be  very  glad  to  do  if  it  were 
otherwise. 

Assuring  you  of  my  proper  appreciation  for  the  compliment  involved  in  the  inquiry 
you  make,  I  remain, 

Very  truly,  yours,  etc.,  J.  B.  Foraker. 

Here  are  the  originals  of  every  one  of  the  letters  that  I  am  reading, 
and  I  can  leave  them  with  the  committee  if  you  think  it  necessary. 

Senator  Oliver.  I  do  not  think  it  is  necessary. 

The  Chairman.  It  is  not  necessary. 

Mr.  Foraker.  They  are  all  here.  I  am  not  dealing  in  any  fac- 
simile photographs;  I  am  down  to  bedrock,  talking  about  the  real 
thing. 

Passing  that  by,  I  come  to  the  Jones  bill.  I  am  not  reading  every- 
thing, because  it  will  be  in  the  record. 

I  submit  that  these  proofs  should  be  sufficient  to  show  to  any  fair  and  unprejudiced 
mind  that  I  was  never  employed  except  prior  to  1909,  and  that  my  employment  then 
had  no  relation  to  anything  that  was  in  conflict  with  my  public  duties,  but  had  refer- 
ence solely  to  the  reorganization  of  the  company  and  its  Ohio  affairs,  with  which 
Congress  had  nothing  whatever  to  do. 

Mr.  Hearst,  to  create  a  different  belief,  read  at  St.  Louis  the  following  letter — 

That  is  already  in  the  record;  I  need  not  read  it  again.  It  is  a 
letter  from  Mr.  Archbold  to  me  about  the  Jones  bill,  already  in  evi- 
dence twice,  dated  February  25,  1902,  calling  my  attention  to  the 
Jones  bill,  and  I  say  here  that — 

I  have  no  recollection  of  having  ever  received  any  such  letter,  and  a  diligent  search 
fails  to  disclose  any  such  letter  on  my  files  or  any  copy  of  any  answer  to  any  such 
letter  in  my  letter  book.  But,  waiving  all  that,  the  letter  shows  on  its  face  that  Mr. 
Archbold  did  not  pretend  to  have  any  right  to  address  me  on  such  a  subject  except 
as  any  citizen  might  have  done. 

Such  requests  are  of  daily  occurrence  in  the  experience  of  every  Senator.  If  I  ever 
received  such  a  letter  my  inability  to  find  it  or  to  find  any  answer  to  it  is  doubtless 
due  to  the  fact  that  I  simply  referred  it  to  the  Judiciary  Committee  for  consideration 
in  connection  with  the  bill.  Such  is  the  usual  practice;  particularly  it  is  the  usual 
practice  of  a  Senator  to  make  such  reference  of  such  letters  to  committees  of  which  he 
is  not  a  member,  and  I  know  of  no  reason  why  I  should  not  have  followed  such  practice 
in  this  instance.  Neither  do  I  know  of  any  other  way  to  explain  my  inability  to  find 
the  letter  or  answer  to  it,  if  I  ever  received  it. 

The  record  shows  that  the  bill  was  never  acted  upon  in  the  committee.  _  Senator 
Hoar  was  at  that  time  chairman  of  the  Judiciary  Committee.  He  had  with  him  on  the 
committee  such  associates  as  Senator  Piatt,  of  Connecticut;  Senator  Fairbanks, 
Senator  Nelson,  and  other  men  of  the  highest  character,  to  no  one  of  whom  would  any 
member  of  the  Senate  or  anybody  else,  think  of  making  a  suggestion  of  killing  a  bill  ' 
or  to  consider  it  in  any  manner  except  only  upon  its  merits. 

I  would  not  deem  it  necessary  to  make  any  explanation  of  the  receipt  of  such  a  letter 
if  it  were  not  that  Mr.  Hearst,  in  reading  this  letter,  coupled  it  with  the  following  letter: 

26  Broadway,  January  27,  1902. 
My  Dear  Senator:  Responding  to  your  favor  of  the  25th,  it  gives  me  pleasure 
to  hand  you  herewith  certificate  of  deposit,  $50,000,  in  accordance  with  our  understand- 
ing.    Your  letter  states  the  conditions  correctly,  and  I  trust  that  the  transaction  will 
be  successfully  consummated. 

Yours,  very  truly,  John  D.  Archbold. 

I  have  before  me  his  speech,  as  reported  in  the  Cincinnati  Enquirer, 
made  in  St.  Louis,  in  which  he  reads  these  two  letters,  and  showing 
the  way  he  has  coupled  them  together. 

The  bill  referred  to  in  this  letter — 
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lie  says  in  his  speech  — 

fa  the  one  introduced  by  Senator  Jones,  oi  Arkansas,  is  the  United  ite. 

Consequently  .Mr.  Foraker's  Btatemenl  docs  doI  convince  when  be  Baid  the  corre- 
spondence bad  Qothing  to  do  with  any  legislation  in  < 

I  said  "employment" 

I  -will  go  on  with  the  statement. 

Mr.  Eearsl  accompanied  the  reading  of  these  two  letters  together  with  commei 
calculated,  if  nol  intended,  to  convey  the  impressii  »n  that  the  one  had  n  the 

other  and  that  they  constituted  evidence  thai  I  was,  for  monej  received,  tr 
influence  L<  gislation  in  accordance  with  the  views  of  Mr.  Archbold! 

The  dates  of  the  two  letters,  when  compared,  show  thai  the  money  v. 
a  month  prior  to  the  letter  aboul  the  Jones  bill. 

The  money  was  sent  January  27,  and  the  Jones  bill  letter  was  dated 
February  25,  almost  a  month,  lacking  a  day  or  two,  Liter.     Prom 

what  I  have  been  told  about  such  transactions — I  never  had  any  BUch 
experience  of  my  own — they  do  not  generally  pay  in  advance,  before 

they  even  tell  people  what  they  want  done. 

Tlii>  of  itself  would  ordinarily  be  enough  to  disconnect  the  two  in  the  average  mind, 
bul  1  have  already  shown  in  a  former  statemenl  thai  the  certificate  of  der> 
sent  on  account  of  the  proposed  purchase  of  the  <  Ihio  State  Journal,  and  that,  the  propo- 
sition to  purchase  being  abandoned,  it  was  returned  on  the  4th  day  of  F<  binary,  only 
a  w«  ek  after  it  was  n  c<  iv<  d.  The  following  lett<  rs  show  this  entire  transaction  and 
give  all  the  details,  except  that,  in  accordance  with  a  talk  over  the  telephone,  the 
amount  to  be  loaned  by  Mr.  Archbold  was  increased,  as  heretofore  explained,  fi 
$35,000  to  s50,000. 

I  did  not  find  on  my  files  the  letter  introduced  by  Mr.  Eearsl 
yesterday,  published  yesterday  for  the  firsl  time,  dated  January  22. 

Senator  Pomkrexe.  What  year? 

Mr.  Forakee.  idol':  14  months  after  my  employment  had  ceased 
and  at  a  time  I  had  no  relation  to  them  whatever,  except  simply  such 
relation  as  I  might  have  with  any  citizen. 

I  did  not  know  Mr.  Archbold  had  written  me  on  January  22,  until 
Mr.  Hearst  produced  this  letter  yesterday  and  testified  thai  it  v 
given  to  him  in  Columbus  on  September  17.  He  makes  this  speech 
and  uses  this  letter  of  January  27  the  next  night,  September  18,  tit 
St.  Louis,  with  this  letter  of  January  22  in  his  pocket,  as  1  stated 
a  while  ago: 

K\  HI  hit   No.  II    3. 

.1  V. 
y\\  Deah  Senatob    Referring  to  our  further  tali  verthetele] 

are  willing  to  make  the  loan  $50,000 

Confirming  what  1  said,  that  he  had  agreed  to  raise  it  to  $50,000 

125,000  to  be  return  d  within  one  year  and  the  remaining  -  be  paid  in  I 

annual  payments  th<  r<  ait<  r.     All  to  bear  inter 
Trusting  you  will  succeed  in  consummating  the  man  m 

Very  truly,  yours, 

Hon.  J.  B.  Foraker,  Washington,  />.  C. 

That  was  the  only  Letter  thai  was  published  yesterday  for  the  first 
time,  and  that  he  delayed  publishing  it  so  long  is  a  matter  aboul  which 
1  do  not  want  to  undertake  to  comment  for  fear  1  would  s 
thiiiL:  that  would  be  disrespectful  to  somebody.     But  it  was 
letter  of  February  25  that  he  undertook  to  "convict"  i 
claims  that  ii  shows  that   I  made  false  statements  and  makes 
basis  of  his  magazine  attacks. 


5^ 
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I  give  next  all  this  correspondence.  I  will  not  detain  the  commit- 
tee to  read  it  all.  I  give  the  letters  in  their  order,  showing  that  he 
sent  me  the  check,  or  certificate  of  deposit  of  $50,000,  and  that  on 
February  14  I  sent  him  a  New  York  draft  for  $50,000,  returning  the 
money,  and  informing  him  that  the  transaction  could  not  be  consum- 
mated, as  had  been  contemplated.  There  is  a  blank  in  one  of  these 
letters  that  I  wrote  him.     I  had  better  read  that  now: 

Washington,  D.  C,  January  25,  1902. 
John  D.  Archbold,  Esq., 

26  Broadway,  New  York,  N.   Y. 
Dear  Sir:  The  matter  at  Columbus  will  be  ready  for  consummation  in  a  few  days, 
and  must  be  closed  not  later  than  February  1.     If  you  will  kindly  send  me  your 
check,  or  New  York  draft  for  $50,000— 

To  which  sum  he  had  promised  by  telephone  to  increase  it — as 
I  say— 

I  will  turn  it  over  to  Mr.  — 

That  should  be  Mr.  J.  L.  Rodgers,  as  the  original  letter  is  here  with 
the  name  in  it — 

and  secure  for  you  from  him  as  soon  as  the  transaction  is  closed  the  notes  of  the  company 
with  your  proportion  of  the  stock  attached  as  collateral  for  repayment  of  the  amount 
advanced,  $25,000,  one  year  after  date,  and  $5,000  each  year  thereafter  until  all  is  paid, 
the  whole  to  bear  interest  at  the  rate  of  5  per  cent  per  annum,  payable  annually.  This, 
I  believe,  meets  your  views  as  expressed  in  your  last  letter  to  me. 

If  there  should  be  anything  further  that  you  desire  to  say,  or  have  me  do  in  regard 
to  the  matter,  you  can  call  me  by  telephone,  Main  No.  800,  Washington,  D.  C,  my 
residence,  any  morning  until  11  o'clock,  or  any  evening  after  5  o'clock. 
Very  truly,  yours,  etc., 

J.  B.   FORAKER. 

I  have  set  out  here  all  these  letters  in  their  regular  order,  including 
the  one  returning  the  $50,000,  and  I  have  already  referred  to  that  and 
read  it,  and  the  final  one  that  I  did  not  publish  in  connection  with  that 
statement  but  publish  now  for  the  first  time,  is  as  follows: 

26  Broadway, 

New  York,  February  17,  1902. 

My  Dear  Senator:  I  have  your  favor  of  the  14th,  with  the  inclosure  as  stated,  and 
am  very  sorry  to  hear  of  the  failure  of  the  proposed  transaction.  With  kind  regards, 
I  am, 

Very  truly  yours,  John  D.  Archbold. 

Hon.  J.  B.  Foraker,   Washington,  D.  C. 

That  is  an  acknowledgment  of  my  letter  of  the  14th,  and  the 
inclosure  referred  to  is  the  draft  for  $50,000,  which  I  suppose  I  could 
get  at  the  bank  here  and  produce  before  the  committee,  if  necessary, 
but  I  did  not  suppose  it  was  necessary  to  go  to  that  trouble.  The 
original  letters,  let  me  repeat,  I  have  all  here. 

Now  I  have  already  commented  on  the  Price  bill,  so  I  will  pass  that 
over. 

There  is  only  one  short  statement  more  to  read  and  then  I  will 
conclude  very  speedily  what  I  have  to  say. 

Mr.  Hearst  next  spoke,  or  at  least  next  paid  his  respects  to  me, 
when  he  spoke  at  Denver,  Colo.  He  spoke  there  September  30,  and 
there  he  introduced  two  other  letters,  one  showing  that  in  Novem- 
ber— November  26,  1900 — Mr.  Archbold  sent  me  a  certificate  of 
deposit  for  $10,000  and  later,  December  11,  1900,  another  certificate 
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of  deposit  for  $5, 000.  making  in  all  $44,500  thai  be  sent  me.  When 
those  letters  came  out   I  answered  as  follow 

The  questions  in  this  whole  matter  in  which  the  public  is  concerned 

1 .  Whether  I  was  employed,  which  was  never  concealed  or  denied;  and 

■_'.  The  character  of  that  employment     whether  it  had  any  relation  i y  duties  as 

Senator  or  influenced  me  in  anj  manner  in  regard  thereto. 

On  all  these  points  I  have  answered  fully  in  mj  former  published  statements. 

I  have  not  until  now  spoken  of  the  compensation  I  received,  if  the  ei 

mem  was  improper  it  would  be  no  defense  to  shoM  that  it  was  a  small  Bum,  and  if,  on 
thr  other  band,  tin1  employment  was  proper  the  compensation  concerned  only  the 
company  and  myself  nobody  else.  If  my  former  statement*  are  true,  as  I  know  them 
to  be,  the  employment  was  entirelj  proper  and  legitime  te,  and  therefore  the  question 
of  compensation  is  one  I  do  no1  feel  called  upon  to  disci  ss  with  Mr,  He 

Iu  view,  however,  of  the  importanl  charai  ter  of  the  dered,  the  abil  I 

of  the  company  to  paj  .  and,  if  i1  may  be  conpidered,  althoi  gb  uuforew  en,  the  di- 
agreeable  experience  to  which  [am  subjected,  I  think  it  would  be  difficult  for  Mr.  He 
to  show  that  I  was  overpaid,  but  if  he  should,  that  would  bea  matter  for  the  company 
to  complain  about  and  not  Mr.  Eearst. 

For  the  benefit  of  those  who  maj  not  have  read  mj  formi  at  that 

my  employment  was  confined  to  the  affairs  of  the  company  in  Ohio,  including  its 
reorganization  after  the  decision  of  our  supreme  courl  dissolving  the  trust,  and  that  it 
was  ended  long  before  the  company  had  become  in  any  way  the  objeel  of  legislat 
by  Congress  >r  the  Bubjecl  of  attacks  of  any  kind,  in  the  courts  or  otherwise,  by  the 
United  States  Government,  and  before  any  such  legislation  b    i  or  any  i 

ceeding  by  the  United  States  Government  againsl  the  company  was  proposed  or  fore- 
seen, and  that  such  employment  has  never  been  renewed,  although,  as  heretofore 
shown,  again  tendered  and  declined  in  L906. 

If  I  did  nm  have  the  right  to  accept  thai  employment,  I  should  probably  I  e  criti- 
cized for  having  been  for  years  employed  by  the  Ohio  Traction  Co.  on  thi 
that  while  such  employment  has  no  relation  to  my  duties  in  Congress,  yel  in  some 
way  new  unforeseen  the  company  may  be  subjected  hereafter  to  legislation  by  Con- 
gress or  to  Federal  procedure  againsl  it:  or  perhaps  I  should  be  condemned  for  oi 
representing  the  General  Electric  Co.,  although  thai  was  before  I  was  elected  to  the 
Senate:  or  the  Cincinnati  Telephone  Co.,  l>>  which  I  was  employed  for  mai 
before  and  for  some  time  after  I  was  elected  to  the  Senate,  because  il  is  a  branch  of 
the  Bell  Telephone  Co..  and  these  companies— the  General   Electric  and  the  Bell 
Telephone  Co.     have  now  been  charged,  according  to  the  newspapers    with  a  viola- 
tion of  the  antitrust  laws  and  are  to  be  civilly  and  criminally  proceeded  I  by 
the  Attorney  General  of  the  United  Suites. 

When  I  was  employed  by  the  Standard  Oil  Co.  there  was  no  more  knowli 
probability  of  that  company  ben  g  legislated  aboul  by  Congress  or  proceeded 
in  the  Federal  courts,  so  far  as  anybody  was  then  aware,  than  then  d  has 

as  to  the  other  companies  mimed  al  the  times  when  I  respectively  rept 
Ii  -uchmere  possibilities  are  to  bar  employment,  then  no  Member  ol  i 
act  as  attorney  in  any  case  and  everyone  should  immediately  closi  w  office 

No  such  rule  has  ever  heretofore  obtained,  and  there  is  no  ••  '«  rule 

should  obtain.     All  lawyers,  at  least,  fully  understand  thai  when  a  pi 
ice  has  been  rendered  and  has  been  paid  for  all  obligation 
that  no  lawyer  is  bound  h\   rea  on  of  a  previous  employment  I 
any  subsequent  time  as  attorney,  public  official,  or  other*  i 
been  his  client . 

Finally,   if   1   committed  any  offense  againsl   the  law.   ' 
point  i!  out  and  pi  linsl  me.     The  courts   ire    |  ■  they 

bee-       lv    Critil   i    e  i       \el     the    people    lupe    colli:, 

and  be  satisfied  with  their  judgments.     If  there  be  any  just 
wholesale  d<  and  attempt 

gible,  open,  and  fair  form  of  procedure,  where  all  m' 
heard. 

Now.  when  Mr.  Hearsl  spoke  at  El  Paso  subsequently  he  referred 
to  these  letter-  and  this  correspondence,  and  there  said     and  1  r< 
this  in  view  of  whal  tie  said  yesterday: 

In  conclusion,  lei  mesl  ite  M.    I  oraker'sexpl 
Standard  Oil.     He  declares  in  d  statemenl  thai  he 

cure  control  of  a  Leading  newspaper  in  Ohio,  and  that  he 
I bd'tt  i ■  that  to  be  tru< . 


& 
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Of  course  he  believed  it  to  be  true ;  and  of  course  he  lenew  it  was  true 
before  he  read  any  of  the  letters  at  Columbus  or  St.  Louis,  and  yes- 
terday he  admitted  that  he  knew  it  was  true,  because  he  admitted 
here  that  he  had  a  letter  from  Mr.  Archbold  to  me  showing  exactly  the 
terms  and  conditions  upon  which  the  loan  was  made,  and  another 
letter  from  me  returning  the  draft  after  the  whole  transaction  had 
fallen  through,  and  yet  all  that  is  done  in  the  interests  of  civic  right- 
eousness and  moral  uplift  and  general  reform.  He  makes  other  re- 
marks to  the  same  effect  in  that  same  speech  and  in  others. 

Now,  when  tins  sudden  attack  was  made  on  me,  in  the  midst  of  a 
campaign,  without  any  letters  or  anything  at  my  disposal,  I  had  to 
answer  somewhat  in  the  dark,  but  I  submit  that  everything  that  has 
been  developed,  instead  of  contradicting  anything  that  I  may  have 
said  in  the  slightest  degree,  fully  confirms  it.  Mter  I  had  made  these 
statements  it  occurred  to  me  that  I  ought  to  call  on  Mr.  Kline,  the  at- 
torney for  the  company,  who  employed  me.  Mr.  Choate  had  been 
associated  with  Mr.  Kline  in  the  litigation  in  Ohio,  and  it  did  not 
seem  to  interfere  with  his  standing  or  prestige  before  the  country  or 
the  confidence  of  the  people  in  him  to  be  so  employed.  He  was  ap- 
pointed ambassador  to  England  and  went  over  to  England  to  repre- 
sent our  country,  and  after  that  the  Attorney  General  commenced 
these  proceedings  and  they  looked  about,  thinking  they  would  like  to 
have  some  help  and  honored  me  with  the  selection,  and  Mr.  Kline 
came  to  see  me.  I  have  his  letters  and  telegrams  here,  which  I  shall 
call  attention  to  presently,  and  asked  me  to  come  into  the  case  with 
him  and  help  him,  and  I  went  into  the  case  and  helped  him.  It 
occurred  to  me  that  Mr.  Kline  might  be  willing  to  make  some  state- 
ment.    I  had  not  heard  from  him,  and  I  wrote  him  as  follows: 

Cincinnati,  October  5,  1908. 
Virgil  P.  Kline,  Esq.,  Cleveland,  Ohio. 

Dear  Sir:  In  view  of  the  charges  of  Mr.  Hearst  and  the  discussion  now  going  on 
in  the  newspapers  as  to  the  character  of  my  employment  by  the  Standard  Oil  Co.  and 
the  services  I  rendered  under  such  employment,  I  would  be  glad  if  you  would  write 
me  in  regard  thereto  and  give  me  permission  to  use  your  letter  if  occasion  should 
seem  to  require  it.  I  make  this  request  because  I  was  employed  by  you  personally, 
and  because  you  are  entirely  familiar  with  the  scope  of  that  employment,  the  services 
rendered,  and,  in  short,  the  whole  subject,  and  because,  under  the  circumstances,  I 
prefer  that  you  rather  than  myself  should  speak  on  these  points. 

With  assurances  of  continued  regard,  I  remain, 

Very  truly  yours,  etc.,  J.  B.  Foraker. 

And  he  answered  as  follows: 

Kline,  Tolles  &  Gopf, 

1215  Williamson  Building, 
Cleveland,  Ohio,  October  6,  1908. 
Hon.  Joseph  B.  Foraker,  Cincinnaii,  Ohio. 

My  Dear  Sir:  I  am  just  in  receipt  of  yours  of  the  5th  instant,  asking  me  to  write 
you  in  regard  to  your  employment,  with  permission  to  use  my  letter,  if  occasion  should 
seem  to  require.     With  thai  request  I  am  glad  to  comply. 

In  December,  1898,  at  the  time  you  were  employed  by  mo,  there  was  pending  against 
the  Standard  Oil  Co.,  in  the  Supreme  Court  of  the  State  of  Ohio,  very  serious  and 
difficult  litigation.  A  proceeding  in  contempt  had  been  instituted  by  the  Attorney 
General,  charging  that  company  with  having  willfully  violated  the  order  of  the  supreme 
court  directing  it  to  withdraw  from  the  trust  agreement.  The  company  had  answered, 
issues  had  been  made  up,  and  a  considerable  volume  of  testimony  taken. 

There  was  also  pending  against  the  Buckeye  Pipe  Line  Co.  a  proceeding  in  quo 
warranto,  charging  it  with  being  a  member  of  a  trust  in  violation  of  the  antitrust  laws 
of  the  State,  also  a  like  proceeding  against  the  Ohio  Oil  Co.  and  the  Solar  Refining 
Co.,  and  one  of  a  like  character,  at  that  time  I  think,  threatened  against  the  Standard 
Oil  Co.,  of  Ohio,  and  which  was  brought  in  January,  1899.  These  were  so-called 
constituent  companies  of  the  Standard  Oil  Trust. 
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In  short,  there  were  five  oi  those  quo  warranto  suits  brought,  in 
addition  to  the  contempl  proceedings  and  in  addition  to  tJir  bribery 
proceedings  thai  we  had  to  deal  with  a  charge  <>f  bril  ery  which  the 
court  heard  and  dismissed  in  due  time,  and  another  proceeding  thai 
resulted  in  a  greal  deal  of  Litigation;  a  number  of  hearings  and  the 
taking  of  a  greal  deal  of  testimonj  was  upon  a  refusal  <»f  the  secre- 
tary of  the  company  to  produce  books  thai  were  sought  l>\  the 
At torney  ( leneral. 

These  lulls  in  quo  warranto  were  all  filed  in  the  Supreme  Court  .<ii> I  asked  f'>r  the 
revocation  of  the  chart  its  of  the  said  sc\  era]  corn  iral  ions  and  appointmenl  of  receivi 
to  take  possession  of  the  properties  and  the  dissolution  of  the  various  compani 
Many  millions  of  dollars  of  property  were  thus  involved   in   the  Litigation  already 
pending  and  much  imperiled,  in  addition  to  the  other  litigation  threatened. 

As  a   matter  of  fact,   over  six   hundred    millions  of   value   were 

involved. 

It  was  in  the  midst  of  these  difficult  cases,  with  the  verj  serious  consequences  inci- 
dent to  any  adverse  decision  that,  with  the  approval  of  my  client,  I  turned  to  you  for 
assistance  and  advice. 

The  Standard  Oil  Co.  of  Ohio  had  endeavored  in  i,r 1  faith  to  comply  with  the 

order  of  the  Supreme  Court.  The  trust  certificate  holders  had.  by  a  resolution  passed 
at  a  meeting  held  in  New  York  in  March,  1892,  determined  aot  only  that  the  Standard 
oil  Co.  of  Ohio  should  withdraw  from  the  so-called  trusl  agreement,  but  thai  the 
trust  itself  .diould  he  dissolved,  and  the  trustees  had  entered  in  ur""d  faith  upon  the 
policy  of  a  dissolution  and  a  winding  up  of  the  enl ire  trust. 

Many  practical  difficulties  presented  themselves,  as  the  trust  certificates,  of  a  par 
value  of  more  than  $97,000,000,  were  held  everywhere  throughout  the  country,  had 
1m.ii  invested  in  hy  savings  hanks  and  trust  companies,  had  passed  from  hand  to  hand 
in  the  market  for  10  years,  were  held  in  large  and  small  amount-,  and  the  effort 
give  the  trust-certificate  holders  a  legal  inter*  si  in  the  -took  of  the  various  companies 
that  had  formerly  been  in  the  trust  was  one  of  greal  difficulty. 

1  had,  I  remember,  a  prolonged  interview  with  you  when  i  firsl  mel  you  in  conni  c- 
tion  with  this  business.     I  lopies  of  the  pleadings  in  the  contempl  case  were  shown  you 
and  the  substance  of  the  evidence  already  taken  narrated,  togt  'her  with  the  action 
of  the  certificate  holders  taken  at  the  meeting  and  the  course  of  proceeding  of  the  trus- 
te<  b  carrying  out  the  purpose  of  die  resolution  to  dissolve  the  trust,  and  a  little  lati  r 
certified 'copies  of  the  voluminous  pleadings  in  the  four  casi  -  above  named  and 
interrogatom  s  annexed  thereto,  directed  to  the  officers  of  the  four  compani  ■ 
named,  w<  re  furnished,  and  the  history  of  each  one  of  the-    compani  s  and  the  rela- 
tion of  each  to  the  Standard  <  >il  <'o.  of  Ohio  and  of  the  other  organizations  all. 
he  members  of  the  trust  (some  20  in  number    became  the  Bubjecl  of  inv< 
once  by  you.     The  importance  of  the  litigation  could  hardly,  from  the  standpoml  of 
the  Standard,  be  overrated. 

The  company  in  Ohio,  which  had  been  ordered  to  withdraw  from  the  I 
ment,  could  nol  afford  to  permit  itself  to  be  put,  nor  could  the  g  ntlerai  n  « t 
aged   it  permit   themselves  to  be  put,  in  the  attitude  of  d  the  law      Ah 

fine  might  have  1 n  imposed,  a  receiver  mighl  have  been  appointed,  and  tl 

busim  ss  of  the  organization  irreparably  injured. 

The  three  quo  warranto  cases  then  pending,  and   the  fourth    •■  ■  ,  as 

alrea.lv  stated,  and  later  begun,  called  6  r  Irastic  a<  ti  >n  upon  the  the 

supreme  courl  if  its  judgment  should  be  adverse      11  iked,  in  the 

quo  warranto  case-,  and  such  was  the  proper  prayer,  that  each  oi  the  four  def< 
be  adjudged  to  have  forfeited  and  surrendered  their  corporate  right* 
that  the-,  be  dissolved,  and  that  the  curt  appoint  trust.  md  up  theu 

and  distribute  their  property.  ..  . 

It  was  upon  a  realization 'of  these  serious  and  diss*  '    k" 

ingyourahilityasan  attorney,  and  therespeel  lawyers  and 
out  the  state.' that  I  Bought  your  service.  You  entered 
emplovmenr   making  your  own  investigations  here  in  I  >hi  rk.  n< 

frequent  consultations  with  myself  and  other  counsel  for  the 
Cincinnati    New  York,  and  Washington.     Your  ju< 
what  had  boon  done  hv  th  lard  Oil  Co.  of  Ohio  in 

the  trust,  but  also  as  to  what  E  future  organization 

company  and  of  the  constituent  companies  should  be  tak 
open  to  any  further  attack. 
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For  more  than  a  year  testimony  was  taken  at  various  places,  full  transcripts  of  that 
evidence  furnished  you.  and  suggestions  received  from  you  as  to  the  lines  upon  which 
it  ought  to  be  met. 

The  testimony  having  been  closed,  the  contempt  case  was  finally  submitted  to  the 
supreme  court,  and  at  the  January  term,  1900— 

Our  term  is  called  a  January  term  all  through  the  }^ear.  It  was  in 
December,  1900— 

The  exact  date — 

He  says — 

I  do  not  have  before  me — 

But  it  was  in  December,  1900,  late  in  December,  just  before  the 
holidays — 

An  entry  was  made  by  the  court,  rinding  the  defendant  not  guilty  of  contempt  and 
dismissing  the  proceedings. 

A  little  later,  the  four  ouster  cases  were  also  dismissed,  the  dismissal  of  the  latter 
cases  being  made  by  the  court  at  the  suggestion  of  the  then  Attorney  General,  Judge 
Sheets. 

Your  employment  extended  over  a  period  of  more  than  two  years,  during  which 
time  I  was  repeatedly  in  consultation  with  you,  and  there  was  no  phase  of  the  litiga- 
tion of  which  you  were  not  fully  abreast  all  the  time,  and  your  counsel  was  fully 
appreciated  by  my  associate  counsel  and  by  my  client,  and  there  never  was  a  particle 
of  effort  upon  our  part  to  conceal  your  relation  to  the  interests  we  represented. 

So  far  from  the  attitude  of  the  company  being  one  of  a  desire  to  evade  the  law  or 
the  decree  of  the  court,  it  had  faithfully  endeavored  to  comply  therewith,  and,  so 
far  as  the  Valentine  Trust  Law  was  concerned,  we  were  not  trying,  by  subterfuge  or 
indirection,  to  evade  it.  You  understood  perfectly  our  desire,  and  cooperated  with 
it,  to  put  these  large  properties  on  a  basis  of  conformity  to  the  decree  of  the  court  and 
of  the  law,  that  they  might  be  safely  and  securely  held  by  their  owners. 

Your  efforts  greatly  contributed  to  the  success  of  the  litigation  and  the  preserva- 
tion of  the  property  "by  its  owners.  At  the  time  of  your  employment  and  when  it 
ceased,  as  it  did,  according  to  my  recollection,  somewhere  about  the  first  of  January, 
1901,  there  was  no  intimation  from  any  source  whatever  of  criticism  or  attack  on  the 
part  of  the  Federal  Government.  That  did  not  come  for  more  than  four  years  after- 
wards, and  so  far  as  I  know,  and  I  have  been  intimately  in  touch  with  the  litigation 
and  troubles  of  the  company  for  twenty  years,  and  am  still,  nothing  has  ever  been 
asked  of,  or  accepted  by  you  inconsistent  with  your  public  duties,  and  so  far  as  I 
know  you  have  bad  no  relation  whatever  to  the  company,  as  an  attorney  or  otherwise, 
for  more  than  seven  years. 

You  may  make  any  use  of  this  letter  you  see  fit. 

With  kindest  regards,  I  am, 

Very  truly,  yours,  Virgil  P.  Kline. 

Air.  M.  F.  Elliott,  referred  to  by  Mr.  Hearst  yesterday,  was  another 
of  the  general  counsel  of  the  company.  He  has  his  office  in  New 
York  City,  and  I  wrote  to  him,  sending  that  letter  and  asking  him  to 
read  it,  please,  and  to  state  whether  or  not  he  would  concur  or  dis- 
sent, or  make  any  comment  he  saw  fit.     He  wrote  as  follows: 

The  Standard  Oil  Co.,  26  Broadway, 

New  York,  October  12,  1908. 
llmi.  J.  B.  Foraker,  Cincinnati.  Ohio. 

Dear  Sir:  I  am  in  receipt  of  your  letter  of  the  8th  instant  with  which  you  inclose 
copy  of  letter  from  Hon.  V.  P.  Kline  to  you  under  date  of  October  6,  1908. 

I  was  associated  with  Mr.  Kline  in  the  cases  he  refers  to  in  his  letter  and  know 
t  hat  Hie  statements  contained  in  his  letter  are  true. 

Yours,  truly,  M.  F.  Elliott. 

Now  I  have  printed  in  this  statement  here  numerous  letters  that 
were  written  to  me  by  Mr.  Kline  and  by  Mr.  Elliott  and  Mr.  Dodd, 
who  was  then  the  general  counsel  of  the  company,  the  leading  counsel 
of  the  company,  but  who  was  dead  before  this  trouble  commenced. 
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I  have  embodied  t  liese  here  to  show  i  he  na1  ure  of  t  hie  correspondence 
that  was  had  with  reference  to  this  litigation.  The  first  letter  I  shall 
read  was  written  the  day  after  Mr.  Kline  came  here  to  see  me: 

New  YoKk,  /'"■■  mber  15,  ' 

HOU.  J.  B.  FOKAKKK. 

United  States  Senate,  Washington,  l>.  <  . 
My  Dear  Senator:  1  inclose  under  separate  cover  to  your  bouse  address  the  infor 
mation  in  contempt  tiled  November  '.».  L897,  the  answer  oi  the  company,  the  replj 
thereto  with  interrogatories  attached,  and  copy  ot  the  answers  to  bucB  interrogatoi 
made  hy  Mr.  John  I».   Rockefeller.     These  documents  will  put  you  in  possessioD  oi 
the  charge  and  the  facts  upon  which  we  rely  to  meet  it. 

If  you  should  like  to  see  me  after  your  return  to  Cincinnati  any  time  nexl  week, 
I  will  be  irlad  to  run  down.  This  matter  is  so  important  and  pressing  thai  we  do  QOl 
desire  to  leave  anything  undone. 

I  thank  you,  tor  myself  and  the  gentlemen  whom  I  represent,  for  the  very  cordial 
and  appreciative  manner  in  which  you  entered  into  the  business  we  committed  to  you 
With  the  highest  regards  for  yourself  personally.  I  am,  always, 
Yours,  etc., 

\  tRGIX   I  .   l\t  i 

Here  is  the  hatch  of  documents  he  sent  me  (exhibiting  them]:  you 
can  see  the  nature  of  them — pleadings  and  briefs,  and  all  thai  sorl  of 
thing. 

The  Chairman.  Just   a  moment.  Senator.     It   is  now   12  o'clock 
What  is  the  desire  of  the  committee  as  to  proceeding  further  at  this 
time?     How  much  longer  would  you  expect  to  consume?     And  1  do 
not   ask  with   any   reference   to   shortening  or  limiting  you. 

Mr.  Foraker.  1  would  like  to  finish  now,  if  I  possibly  can,  but  I 
know  how  Senators  are  situated.  I  can  come  agam  but  I  think  I  can 
be  through  in  about  20  minutes. 

Senator  Payxter.  I  suggest  that  we  let  Mr.  Foraker  proceed  it  hi 
can  get  through  in  20  mirutes. 

Mr.  Foraker.  I  would  be  glad  if  you  would.  1  have  started  m  the 
matter  and  would  like  to  finish. 

The  Chairman.  Subject  to  a  possible  call  of  the  roll  in  the  Senate 
we  mav  proceed. 

Mr.  Foraker.  Very  well.  Then  following  these  letters  from  dif- 
ferent lawyers  of  the  company  I  might  have  put  a  hundred  m  here. 
Mr.  Hearst  might  have  got  a  score  of  Letters,  perhaps,  from  Mr, 
Archbold  that  he  perhaps  did  not  get,  for  during  the  two  years  while 
such  important  litigation  was  going  on  something  was  liable  to  be  done 
everv  day.  We  bad  live  quo  warrant.,  proceedings,  we  had  proceed- 
ings about  the  enforcement  of  the  production  of  the  books,  and  all 
the  other  proceedings  thai  I  referred  to  a  moment  ago,  bul  Mr.  Hearst 
saw  fit  to  use  only  certain  letters.  Whether  the  gentleman  who 
furnished  him  with  them  had  any  others  1  do  not  know,  hut  1  assume 
that  he  had.  and  charged  that  he  had  in  mystatement,  and  it  tuned 
out  that  lie  did  have  one  that  turned  up  yesterday,  the  letter  o\ 
January  22,   1902. 

Following  the  correspondence  of  the  lawyer-  I  have  introduc 
lot  of  other  letted  front  Mr.  Archbold   to  me  and  my  letters  to  him, 
and    they  all.  every  one  of  them  -how   thai    these  payments  had 
reference  to  services  1  was  rendering  then    as  a   lawyer.      I  her. 
not  a  thing  to  indicate  that  there  was  any  paymenl   for  any  o1 
account  whatever.     1  will  not  -top  to  read  these  others    as  I  un< 
stand  they  will  he  in  the  record. 
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Now  I  say  here  in  this  statement  in  conclusion: 

It  is  indicative  of  the  work  we  did  that  it  covered  the  full  period  of  two  year?:  that 
it  not  only  involved  the  reorganization  of  the  company  and  the  defense  of  the  company 
and  its  officers  against  the  proceedings  for  contempt,  but  it  also  involved  the  pro- 
feedings  for  the  production  of  the  books,  proceedings  against  the  company  upon  the 
■charge  of  bribery,  and  the  defense  of  the  Standard  Oil  Co.,  the  Ohio  Oil  Co..  the 
Buckeye  Pipe  Line  Co..  and  the  Solar  Refining  Co.  in  quo  warrento  suits  that  were 
brought  after  my  employment.  All  these  corporations  were  threatened  with  receiver- 
ships, dissolutions,  forfeiture  of  charters,  and  final  distribution  of  assets,  amounting 
in  value  to  hundreds  of  millions  of  dollars. 

There  was  something  to  do  in  the  cases  almost  every  day  during  this  period  of  two 
years.  We  were  ultimately  successful  in  every  case,  although  there  were  a  number 
of  adverse  decisions  on  interlocutory  matters. 

The  record,  testimony,  and  briefs  amounted  to  more  than  2.000  pages  of  printed 
matter — 

I  have  it  there  [exhibiting].  I  shall  not  read  it,  but  I  want  the 
committee  to  see  it.  Mr.  Hearst  seemed  to  think  I  was  not  counsel. 
This  is  the  record  and  other  papers  in  the  cases,  and  you  will  find  ray 
finger  marks  all  through  them.  I  shall  pass  all  that  by,  as  I  take  it 
it  is  not  necessary  to  go  over  them  in  detail. 

I  prepared  a  number  of  briefs  on  different  points;  one  alone  of  over  100  pages, 
thiring  this  period  counsel  had  numerous  conferences— some  in  Cincinnati,  some  in 
Columbus,  some  in  Washington,  some  in  New  York. 

There  was  never  at  any  time  any  concealment  of  my  employment  or  any  thought 
of  keeping  the  knowledge  thereof  from  anybody. 

Then  I  quote  the  interview  with  Mr.  Monnett  as  showing  that  I  had 
that  conference  with  him,  and  I  certainly  would  not  confer  with 
counsel  on  the  other  side  who  was  hostile  if  I  wanted  to  keep  it  secret 
that  I  was  acting  in  the  way  I  was. 

That  is  all  the  use  I  shall  make  of  that. 

The  Chairman.  Senator  Foraker,  you  have  spoken  once  or  twice 
about  that  being  in  the  record.  Do  you  want  that  statement  incor- 
porated ? 

Mi-.  Foraker.  Yes,  sir.  I  prepared  this  in  the  way  I  stated  a 
while  ago,  for  the  public,  instead  of  the  committee,  at  a  time  when  I 
did  not  know  I  was  to  have  a  chance  to  appear  before  the  committee, 
and  it  is  a  straightforward,  logical  statement  of  the  whole  matter,  and 
I  would  be  glad  to  have  it  incorporated  in  the  record;  and  if  after  it 
is  looked  over,  any  member  of  the  committee  desires  to  ask  me  any 
questions,  or  anybody  else  on  the  face  of  the  earth  desires  to  ask  a 
question,  I  will  be  glad  to  come  and  answer  it. 

The  Chairman.  That  matter  referred  to  by  Senator  Foraker  will 
be  inserted  in  the  record  at  this  place  and  marked  "Exhibit  F  1." 

The  statement  referred  to  will  be  found  at  the  conclusion  of  this 
testimony. 

Mr.  Foraker.  Mr.  Hearst  was  here  yesterday,  and  lie  could  not 
.  tell  anything  about  where  these  letters  came  from.  I  do  not  know 
that  I  can;  but  the  first  thing  that  came  to  my  attention  of  that  kind 
was  a  clipping  sent  to  me  by  Mr.  Gilchrist  Stewart,  a  colored  man,  of 
New  York  City,  who  was  helping  me  in  the  Brownsville  matter, 
about  which  some  of  these  gentlemen  may  have  heard  something, 
and  I  do  not  know  just  when  I  got  it,  but  some  months  after  the 
attack  was  made  on  me.  It  is  a  clipping  from  the  Boston  Guardian, 
and  is  a  republication  of  an  article  which  it  says  appeared  in  the 
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Boston  Traveller,  September  18,  L908,  the  ver$  day  after  Mr.  [Iearsl 

made  his  attack  on  me  in  Columbus.      1  want  to  read  that: 

HEARST    PAID    BY    c.    P.    TAPT      CRONIN,    RESIGNING    FROM     HEARST    STAT]     COMMITTEE, 

GIVES     LETTERS     PROVING     THAT     SECRETARY     OF     HEARST'S     CHK    \<, '   i  N  i  [( 

CONSULTED   WITH   TAFT's    BROTHER  JUST  BEFOR]     CONVENTION    ABOU1    DI8CLOSUR] 

I  do  not  vouch  for  the  truth  of  this  article,  bul  I  am  going  to  givi 
the  information  so  the  committee  can  follow  it  up  if  it  desires  to 
I  feel  it  my  duty  to  do  it : 

Xi-.w    York,  SepU 
.Jnlni  Croniii — 

1  do  not  know  him— - 

senl  to  William  R.  Eearst  yesterday  his  resignation  as  a  member  of  the  tleai 
committee      Ee  has  come  oul  for  Bryan.     Mr.  Cronin  adds: 

"Now,  sir.  you  are  frankly  engaged  iii  the  task  of  wrecking  the  Dei :ratic  Party. 

Thai  is  your  right  and  privilege.  But  1  charge  withoul  fear  of  contradiction  that 
yon  are  waging  a  subsidized  guerilla  warfare,  the  sinews  of  which  are  furnished  by  tin 
Republican  campaign  managers. 

"I  charge  that  previous  to  your  return  from  Europe  your  former  attorney  and  the 
secretary  of  your  Chicago  convention,  Mr,  /><   Ford,  was  constantly  in  consultation  with 
William  A.  Ullman.  the  attorney  and  representative  of  Charles  I'.  Taft.    That  as  a  result 
of  their  conferences  on  the  7th  day  of  July,  1908,  Mr.  Ullman  wrote  Mr.  Charles  I' 
Taft  as  follows: 

".I i  i-,   9,  I 

"There  is  a  matter  of  tremendous  political  significance  brewing.     I  am  mi  the  inside 

and  within  three  or  four  days  may  have  a  disclosure  to  make  to  you  which  nil! ,,;, ,  you  the 
est  satisfaction.     If  it  eventuates  I  will  go  to  Cincinnati  immediately  t"  see  you, 
as  it  is  a  matter  that  can  not  otherwise  l»c  communicated.     Will  you  please  wire  my 
office  where  you  will  be  from  the  15th  to  the  L8th  of  July? 

"\Y.   A.    I 

Ullman  subsequently  did  go  to  Cincinnati.     //<  was  in  consultation  with  Mr.  Taft. 

Just  prior  to  your  Chicago  convention  De  Ford  telegraphed  I  lima n:  "Can  you  come 

at  once,  important?" 

In  response   Ullman  did  go  to  Chicago,  and  was  in  conference  with  your  ma,,. 

the  Auditorium  throughout  the  convention. 

Surely  you,  the  master  of  this  convention,  are  nol  ignoranl  of  these  thin 
Have  you  become  a  believer  in  political  as  well  as  -hip  subside  -" 

After  that  was  given  to  me  I  asked  Mr.  Stewart  if  he  knew  Mr. 
Cronin.  He  did  not  know  him.  I  asked  hint  if  he  could  look  him  up 
and  see  what  he  had  to  say  about  it.  lie  afterwards  reported  I"  me 
and  submitted  a  statement  which  I  have  embodied  in  this  statement, 
which  reads  as  follows: 

Some  time  in  January,   lflOS,  Mr.  \Y.  A.  lllnian  informed  Mr.  Cronin  thai  th 
would  be  no  question  of  Tail  and  Roosevell  beating  Forak  r,  as  thi  r    w<  r 
terstn  lie  exposed  hvMr.  Hearst  which  would  put  Forakeroul  of  therunnin  dn'a 

brother  runs  a  saloon,  over  which  Mr.  James  T.  Cronin  has  a  large  and  elaborate  ; 
and   billiard  parlor.     Mr.   Ullman   frequents  both.     One  day,   early   in   April     Mr. 
Cronin  does  not  remember  the  exad  date).  Mr.  Ullman  informed  Mr.  Cronin  thai  Mr. 
Hearst  had  mcriminating  letters,  and  that  Mr.  De  Ford,  one  of  Mr.  H<    i 
tial  men,  had  niwn  him  the  substance  of  tl  and  was  to  communicate 

to  Mr.  c.  P.  Taft.     Mr.  De  Ford  wrote  to  Mr.  C.  P.  Taft,  recommending  Mr.  I  llman 
as  a  confidential  attorney,  who  could  be  trusted  to  look  after  the  matter  from  the  N 
York  end.     As  a  result  of  a  conference  between  Mr.  De  Ford,  Mr.  Ullman,  and  Mr. 
Cronin,  about  July  3,  Mr.  Ullman  wrote  Mr.  C.  P.  Taft,  und 
went  to  Cincinnati  to  see  him.  July  14.     Mr.  Ullman  Bhowed  Mr.  Cronin  tv. 
from  Mr.  C.  P.  Taft  early  in  September,  one  of  which  he  remembers  requ<  sted  h 
Mr.  LT1 1  man  a  wire  as  to  when  ■  Ihai-i  could  be  located  on  long  dit  hone. 

Now,  I  say  in  my  statement  aboul  thai : 

I  know  nothing  about  the  matter  mentioned  by  Mr.  Cronin,  except  in  the  way  in- 
dicated. I  publish  everything  simply  for  what  it  may  be  worth,  and  because,  if  true, 
then  Mr.  Hearst's  foreword  as  to  when  and  how  he. came  into  possession  of  the  Arch- 
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bold  letters  must  be  false;  and  because  if  any  of  the  gentlemen  concerned  take  any 
exception,  they  have  the  same  privilege  of  being  heard  that  I  am  now  enjoying.  It 
will  at  least  be  in  order  for  Mr.  Hearst  to  produce  Mr.  J.  E. — ■ 

Which  he  did  yesterday,  perhaps — 

and  tell  us  whether  or  not  Collier's  correctly  named  the  thieves,  and  if  so,  what  rela- 
tion, if  any,  he  had  to  their  thievery  and  how  much  it  cost  to  bribe  these  employees 
to  betray  the  trust  committed  to  them,  and  thus  put  on  its  feet  this  great  effort  in 
behalf  of  reform,  civic  righteousness,  and  a  general  moral  uplift. 

I  say  "thieves,"  referring  to  an  article  styled  "Hearst's  thieves" 
that  appeared  in  Collier's  Weekly  on  the  24th  of  October,  1908,  but 
which  I  did  not  happen  to  see  until  my  attention  was  called  to  it 
much  later.  This  is  an  article  that  goes  in  a  detailed  way  into  this 
whole  subject,  and  this  writer  says — his  name  is  Arthur  H.  Gleason — 
I  do  not  know  him,  and  I  do  not  know  about  the  truth  of  what  he 
said  except  as  it  is  otherwise  confirmed,  as  I  shall  show  in  a  few 
moments.  He  gives  the  names  of  the  so-called  thieves  as  "Willie  W. 
Wmfield,"  but  I  am  told  that  the  right  name  is  Willie  W.  Winkfield. 
This  writer  says  that  Willie  W.  Winkfield,  a  negro,  and  Charles  Stump, 
a  white  man,  were  in  the  employ  of  the  Standard  Oil  Co.,  and  took 
from  the  files  of  the  company  these  letters,  and  turned  them  over  to 
Mr.  Hearst  in  a  way  he  detailed.  I  am  not  going  to  stop  to  read  it, 
for  the  tune  of  the  committee  is  limited,  but  in  the  course  of  this 
article  he  says — quoting  from  Mr.  Stump: 

The  three  men  I  did  business  with  in  the  Hearst  office  were,  first,  Eddy,  the  city 
editor — 

The  man  referred  to  yesterday,  I  presume — 

and  then  Mooney,  who  later  took  charge  of  a  paper  out  of  town,  and  then  Eldridge, 
the  present  city  editor  of  the  American. 

Now,  that  will  be  in  the  record,  and  the  committee  can  study  it, 
and  I  suggest  that  Mr.  Eldridge,  Mr.  Eddy,  Mr.  Winkfield,  and  Mr. 
Stump  are  all,  as  I  understand  it,  alive  and,  except  Mr.  Eddy,  within 
reach  of  process  and.  should  be  subpoenaed  before  the  committee  and 
be  made  to  tell  what  they  know.  Now  I  come  to  something  additional 
and  more  recent. 

I  have  a  memorandum  here  of  a  report  that  was  made  to  me  by 
Mr.  Stewart,  whom  I  asked  a  week  or  two  ago  to  go  to  Chicago,  where 
he  told  me  Mr.  Winkfield  is  now  trying  to  earn  a  living  as  a  waiter  in 
a  dining  room,  and  find  out  what  he  could,  what  Winkfield  might  be 
willing  to  tell  him,  as  to  how  these  letters  were  abstracted  and  how 
they  came  to  commit  such  an  offense.  It  is  a  rather  long  statement 
that  he  made  to  me,  but  I  have  made  this  memorandum  from  it. 

From  his  statement  it  appears  that  these  young  men  were  working 
together  for  Mr.  Archbold  in  his  office,  taking  care  of  the  letters, 
keeping  the  files  there  and  other  papers,  and  they  became  very  well 
acquainted  and  were  quite  companionable  with  each  other.  One 
day  one  of  them  called  the  attention  of  the  other  to  the  fact  that  there 
had  appeared  in  the  papers  an  account  of  how  some  clerk  in  some- 
body's office  in  New  York  had  betrayed  the  secrets  of  the  office  to 
somebody  else,  getting  paid  for  it,  and  the  party  had  made  a  lot  of 
money  out  of  it.  Thereupon  they  conceived  the  idea  of  betraying 
the  secrets  of  the  Standard  Oil  Co.  as  to  financial  matters.  They 
had  not  become  "progressives"  yet;  they  were  just  in  the  financial 
part  of  it.     And  so,  after  cogitating  and  turning  it  over  in  their  minds 
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for  a  while,  they  go1  up  a  Lot  of  financial  data  in  the  shape  of  lett< 
and  other  documents  abstracted  from  the  records  and  they  wen! 
with  this  to  various  places  in  New  ^  ork,  Inn  they  <■< >i 1 1( I  m.t  gel  any- 
body t<>  take  it.  They  went  to  various  uewspapers.  The)  wenl  t" 
the  New  York  World,  and  they  refused  t<>  have  anything  t"  do  with 
it.  And  at  last  they  went  to  Mr.  Hearst,  and  I  commence  there, 
with  this  financial  business,  and  I  desire  to  read  this  much  of  it : 

A  chance  remark  as  in  the  comparison  between  the  \>w  York  World  and  the  Amer- 
ican and  their  staff  gave  the  idea  of  a  plan  to  write  a  letter  t"  Mr.  William  I;.  Hearst 
under  the  name  of  "Charles  Strong"  and  offer  his  newspaper  the  letters.  They  did 
bo,  writing  him  in  detail  the  full  information  thai  the  writer  had  in  hie  inn 

letters  of  great  importance  relal  ive  to  railroads,  mine-,  and  operal  ions  of  Mr.  Archh  'Id 
of  the  Standard  oil,  and  would  enter  financial  arrangement  t"  supply  from  time  to 
time  such  information  for  his,  Mr.  Hearst's,  paper.  They  informed  him.  if  agreeable, 
they  would  call  him  up  and  make  an  appointment  the  nexl  day.  They  sent  him  this 
letter  by  special  delivery,  marked  "Private  and  personal."  The  following  day  at 
noon  they  called  up  from  a  downtown  drug  store.  They  were  informed  a  representa- 
tive would  make  an  engagement  with  them.  They  desired  to  make  an  engagement 
with  Mr.  Hearst  himself  and  were  told  thai  a  representative  would  firsl  have  to 
(hem.  They  then  made  an  engagement  lor  !)  o'clock  the  nexl  evening  at  a  saloon  "ii 
Thirty-fifth  Street  called  the  "Little  Savoy,"  and  if  you  will  read  the  article  from 
Collier's  you  will  find  a  description  of  that  saloon,  and  that  it  i-  there  rated  a-  on< 
the  lowest  negro  dives  in  the  city  of  New  York. 

They  went  around  that  evening  and  made  arrangements  with  the  proprietor  and  also 
arranged  with  him  to  telephone  them  at  a  cafe  farther  down  tin-  streel  in  case  of  any- 
thing: looking  suspicious  when  the  representatives  called  to  meet  "Mr.  Sir. u  A 
"representative"  at  9  o'clock  met  them.  He  asked  them  to  let  him  see  thi'  corre- 
spondence, hut  they  would  not  do  so  and  told  him  what  it  contained  lie  then,  after 
making  some  notes,  told  them  to  meet  him  with  the  correspondence  at  the  private 
editorial  offices  of  the  American  the  nexl  afternoon  at  fi  o  clock;  that  it  was  very 
valuable,  and  a  price  would  then  be  fixed  for  it.  Winkfield  and  Slump,  after  consult- 
ing privately,  made  the  appointment.  The  next  day  a1  noon,  in  talking  matters  over 
they  decided  to  let  Stump  keep  the  appointment  alone.  Stump  did  so  and  was 
ushered  into  a  private  editorial  room.  There  two  men.  one  of  whom  was  known  after- 
wards known  as  a  Mr.  Eldridge,  took  the  correspondence,  went  out  of  the  room,  and 
remained  about  an  hour,  brought  it  back,  and  said  to  "Mr.  Strom:.''  otherwise  Stump. 
that  the  correspondence  was  not  of  any  value,  as  it  relate,)  to  matters  which  were  aol 
of  any  importance  to  a  newspaper,  biit  told  him  if  he  could  eel  any  correspondence 
between  Mr.  Archbold  and  any  Congressmen,  Senators,  or  judges  in  Pennsylvania  it 
would  be  worth  a  fortune  to  him.  He  informed  them  that  he  could,  and  the  suppo 
representative  of  Mr.  Hearst  informed  him  if  he  could  do  so  he  could  make  money 
faster  than  the  mint.  He  told  them  he  could  let  them  know  definitely  the  next  day 
at  noon  by  phone.     He  was  told  to  call  for  Mr.  Eldridf 

The  next  .lav  he  called  up  the  American  office,  a~k<  d  for  Mr.  Eldridge. and  informed 
him  the}  bad  nol  had  time  as  v.i  to  g  t  al  the  correspondence,  but  would  in  a  few  d 
Mr.  Eldridge  told  him  to  hurry,  a--  the  matterwas  important  and  they  want  d  it 
as  possible.     It   was  two  days  before  Winkfield  or  Stumps  duties  would  perm 
sufficient  perusal  of  the  files,  but  they  saw  correspondence  I"  •  Q  lay  and  Sibley 

and  Mr.  Archbold  which  they  thoughl   important.     They  communi  ith   Mr. 

Eldridge,  making  an  engagement  with  Mr.  Eldridge  for  the  followii 

met  and  told  him  what  tie-  correspondence  contained,      lb-  v.. 

and  told  them  to  bring  the  corrt  spondence  to  the  office  the  w 

desir  d  to  make  photographic  copies  of  if.  thai  the  infora 

valuable  if  they  could  retain  permanent  printabli 

further  added  thai  Mr.  Hearsl  assure,!  the,,,  they  were  performii 

American  people;  there  was  nothing  wrong  in  what  they  were  doi 

doing  their  duty.     Th<  yrebelled  againsl  this  kind  of  talk  v.  d  d<  d 

much  cash  they  would  i  inddemanded  thai  the) 

in  no  larger  bills  than  $100  denomination.     Eldridge  laugh  d  and  said  lh< 

not  worth  hut  a  hundred  or  two  hundred  dollars      They  then  '-Id  him  thej  mig 

well  go,  because  theirprice  was  $10, I.     Mr.  Eldridge  looki  d 

came  back,  and  off ered  them  $3,000  if  the  letters  came  up 
their  descriptions.     They  finally,  after  ne-half  hour  s  i 

$5,000.     Wmkfield  and  Stump  then   promised   to  bru  up  the 

The  nexl  afternoon  Stump  and   Winkfield   took  the  I, 
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files.  They  then  wrapped  up  two  copying  bonk.-  m  some  newspapers,  put  the  whole 
in  a  Large  box  such  as  tailors  deliver  suits  in.  and  came  out  with  it  when  Mr.  Arch- 
bold  had  gone  home. 

They  took  it  immediately  to  the  "Little  Savoy,"  left  it  with  the  proprietor,  and 
returned  to  the  office.  Later,  after  the  office  closed,  secured  it  and  Stump  carried 
the  letters  and  the  books  to  Mr.  Eldridge.  Upon  his  entrance  on  this  occasion  every- 
body seemed  expecting  him,  and  he  was  ushered  into  a  larger  private  office.  Mr.JEld- 
ridge  took  them,  and  was  gone  about  an  hour  and  brought  from  an  adjoining  room  fifty 
$100  bills,  which  he  gave  to  Stump.  He  asked  him  if  he  could  leave  the  letters  there 
until  the  next  night  and  to  come  at  6  o'clock  with  his  partner.  They  next  had  their 
money  changed  into  smaller  denominations  and  had  a  big  time  that  evening.  The 
next  evening  Stump  went  to  see  Mr.  Eldridge  and  secured  the  letters  and  files.  Eld- 
ridge and  another  man  informed  him  that  they  were  of  great  value,  and  asked  him 
if  he  could  get  other  correspondence.  He  informed  them  he  could.  They  then 
gave  him  a  list  of  prominent  Congressmen,  Senators,  judges,  governors,  and  some 
other  men  of  prominence,  telling  him  to  go  as  far  back  in  the  files  as  possible  and 
look  them  up.  Anything  found  concerning  them  was  to  be  brought  to  Mr.  Eld- 
ridge, photographed,  and  returned,  and  paid  for  according  to  its  value.  This  list 
included  the  names  of  over  200  men.  They  insisted  on  getting  $5,000  for  every  batch 
of  letters,  and  this  was  agreed  upon.  The  next  batch  carried  to  them,  they  were 
given  only  three  thousand  for,  and  the  next  only  four  thousand.  Finally,  they  became 
suspicious  of  each  other. 

Senator  Pomeeene.  Who  is  referred  to  by  "they"  ? 
Mr.  Forakek.  These    men    who    delivered    these    letters    to    Mr. 
Hearst,  according  to  their  theory. 

Finally  they  became  suspicious  of  each  other  and  put  those  they  had  still  on  hand 
in  a  safety  deposit  box  as  the  depository  of  all  three — 

There  was  another  man  who  had  come  into  it,  whose  name  I  do 
not  know,  and  whose  name  the  party  that  gives  me  this  information 
has  been  unable  to  secure. 

And  with  the  agreement  that  it  required  the  signature  ot  all  three  conspirators  to 
open  or  secure  the  contents.  They  furnished  Mr.  Eldridge  with  some  of  the  originals, 
as  he  explained  he  would  pay  a  much  higher  price  for  them  if  he  could  keep  them 
than  if  they  had  to  be  returned  and  copies  made.  For  the  Penrose,  Foraker,  and 
Hanna  batch  they  received  over  $7,000. 

We  were  the  fat  cattle,  I  suppose. 

The  other  engagements  were  practically  repetitions  of  the  first.  They  would  take 
letters  out  and  nothing  was  thought  of  their  taking  papers  out,  because  they  were 
always  doing  such  errands.  They  would  be  photographed  and  returned.  In  all, 
they  received  $34,000,  became  bolder  and  bolder,  and  went  through  all  the  files  of 
correspondence.  Mr.  Eldredge  asked  them  to  secure  two  signatures  of  Mr.  Arch- 
bold,  uncopied  and  original.  This  they  did,  Mr.  Archbold  signing  his  name  in  two 
albums  for  them.  For  these  signtaures  they  received  $500.  When  they  were  finally 
apprehended  they  went  into  hiding,  fearing  arrest,  for  the  time  being.  When  the 
storm  had  blown  over,  they  offered  their  entire  batch  of  remaining  letters  to  Mr. 
Eldridge,  for  Mr.  Hearst,  for  $15,000.  These  negotiations  finally  fell  through,  except 
they  sold  a  few  Penrose  letters  for  $4,000  to  a  representative  of  Mr.  Hearst.  Fpon 
advice  of  Winkfield  they  decided  to  hold  all  of  remaining  letters  for  $15,000.  After 
the  publication  of  a  few  of  the  stolen  letters  had  raised  such  a  furore,  they  raised 
the  price  to  $20,000.  Becoming  in  dire  straits  they  sold  a  few  to  a  representative  of 
Mr.  Hearst  for  $3,500  last  spring.  Negotiations  have  again  been  begun  for  the  sale 
of  the  remaining  letters  in  their  possession. 

Now,  gentlemen,  I  do  not  know  whether  there  is  a  word  of  truth 
in  that,  but  Mr.  Gilchrist  Stewart,  a  negro,  who  first  brought  this 
matter  from  the  Boston  Traveler  to  my  attention,  went  to  see  this 
young  man  who  is  now  in  Chicago,  and  as  a  report  of  his  conversation 
with  him  gave  me  what  I  made  a  memorandum  of  and  have  just  read. 
The  address  of  Willie  W.  Winkfield  is  2926  Wabash  Avenue,  Chi- 
cago, 111. 

Senator  Payxter.  Is  he  a  white  or  colored  man  ? 
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Mr.  Foraker.   He  is  a  colored  man.     He  is  the  sod  of  the  butler  of 

Mr.  John  1).  Arch  I  told,  a  very  nice  old  man.  I  understand,  who  I 
lived  with  Mr.  Archbold  for  many  years.     He  i>  well  educated 
very  Intelligent  man     and  evidently  ne  knows  more  about  this  whole 
transaction, if  what  be  says  is  true,  than  Mr.  Hearsl  knows,  according 
to  Mr.  Hearst's  statement  of  yesterday. 

L  thank  the  committee  for  having  allowed  me  to  take  so  much  <>f 
its  time.     It   is  a   matter  of  greal    importance  to  me;  and  while   I 
dislike  verj    much   to  mention   anybody    in  connection   with   a   dis 
agreeable  matter,  it  did  seem  to  me  that  it  was  my  duty  to  come  h« 
and   tell  not   only  my  own  storj  about   the  letters  thai   Mr.  Ilea 
published,  but  also  to  give  to  the  committee  this  information,  par- 
ticularly after  Mr.  Hearsl  testified  yesterday  that  he  did  not  know 
anything  at  all  about  it.  and  did  not  know  where  these  Letters  w< 
photographed;  that   he  took  them  from  ;i   man  in  his  employment 
without  ever  asking  him  who  the  photographer  was.  or  how  ne  '_r<>t 
them,  or  anything  else     a   preposterous  story   that   yon   mi'_rht    tell 
to  the  marines,  but   1   do  not   think  anybody  rise  would  accept   it. 
1  am  much  obliged  to  the  committee,  and  will  he  glad  to  answer  any 
questions.     I  want  it  distinctly  understood  that   I  do  not  vouch  for 
this,  hnt  Mr.  Stewart  can  he  called,  and  he  can  testify  whether  or  I 
this  is  correct. 

Senator  Pomerene.  There   is   just    a    question   or   two,   Senator. 
Von   received      1    do   not   care   to  go   into   the  details,   but    to  clear  a 
matter  up  that  is  in  my  own  mind     certain  remittances  for  servi 
rendered  '. 

Mr.  FORAKER.    Yes,  sir. 

Senator  Pomerene.  Were   those   remittances   received    before  or 
after    the   services    were   rendered,    or    during    the    time    they    w< 
rendered  I 

Mr.  FORAKER.   They  were  received  during  the  time. 

Senator  Pomerene.  Did  yon  give  the  date-  of  those  remittances? 
There  were  two  referred  to  at  Columbus,  one  for  %\  1,500  and  one  foi- 
st 5,000. 

Mr.   FORAKER.    Yes.      The  dates  are  given.      The  letter-  are  copied 

with  absolute  accuracy.     1  have  an  affidavit,  if  necessary,  to  put  in 
there. 

Senator  Pomerene.  Those  remittances  had  reference  to  your  em- 
ployment in  the  litigation  and  reorganization  of  the  Standard  oil 
Co.? 

Mr.  Foraker.   Yes,  sir;  and  nothing  else. 

Senator  POMERENE.  And  none  of  these  remittance-  had  an\  refer- 
ence whatever  to  any  relation  that  you  may  bave  sustained  to  an\ 
pending  legislation  before  the  General  Assembly  of  Ohio? 

Mr.  Foraker.   None  whatever     not  a  dollar. 

Senator  Pomerene.  Nor  a  reference  to  an\  legislation  pending  in 
Congress  \ 

Mr.  Foraker.  No,  sir:  nothing  whatever. 

Senator  Pomerene,  That  is  all  1  care  to  ask. 

The  Chairman.  Mr.  Foraker,  have  von  Mr.  Stewart's  lull  name 
and  address  1 

Mr.  Foraker.  Ye-:  Gilchrist  Stewart.  l'::'.i  West  Sixty-third  St  re, 
New  York  City. 
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Senator    Payxter.   I    will    ask    Senator    Foraker    one    question 
Have  you  any  information  that  leads  you  to  have  an  opinion  as  to 
whether  Eldridge  was  a  real  or  fictitious  name  ? 

Mr.  Foraker.  He  is  a  real  man,  I  think. 

Senator  Paynter.  Do  you  know  his  initials  ? 

Mr.  Foraker.  I  do  not  know  his  initials.  In  this  article  in 
Collier's  they  speak  of  Mr.  Eldridge  as  one  of  the  editors  of  the 
paper.  I  should  think  he  might  be  brought  here  and  might  answer 
these  suggestions.  I  do  not  know  whether  or  not  they  are  true,  but 
he  could  tell. 

The  Chairman.  Is  there  anything  further  that  you  desire  to  state, 
Mr.  Foraker? 

Mr.  Foraker.  Nothing  that  I  think  of  except  that  this  statement 
may  go  into  the  record,  and  I  understand  that  it  already  has  been 
put  in. 

ANSWER  OF  MR.  J.  B.  FORAKER  TO  THE  CHARGE  OF  MR.  WILLIAM 
R.  HEARST  MADE  RECENTLY  IN  MAGAZINE  ARTICLES,  OCTO- 
BER 4-20,  1912. 

Cincinnati,  Ohio,  October  4,  1912. 
To  whom  it  may  concern: 

In  Hearst's  Magazine  for  the  months  of  May,  June,  July,  August, 
September,  October,  and  November  (the  latter  month  is  promised), 
a  series  of  articles  on  so-called  Standard  Oil  letters  has  appeared. 

In  the  first  of  these  articles  were  republished  a  number  of  letters 
written  by  me  to  John  D.  Archibold,  of  the  Standard  Oil  Co.  The 
first  of  these  articles  is  preceded  by  a  statement  by  Mr.  Hearst,  in 
which  he  tells  of  the  use  he  made  of  the  letters  written  by  me  in 
speeches  made  by  him  in  1908,  the  first  of  these  speeches  being 
delivered  at  Columbus  on  the  17th  day  of  September,  190S.  This 
statement  is  in  part  in  the  nature  of  a  defense  of  Ins  action  in  secur- 
ing and  using  the  letters  as  he  did,  and  his  purpose  to  use  letters 
in  his  forthcoming  series  of  articles  written  to  men  who  are  dead 
and  unable  to  defend  themselves.  As  to  all  that  part  of  Mr.  Hearst's 
statement,  I  do  not  care  to  make  any  comment,  except  to  say  the 
mere  fact  that  he  seems  to  think  it  necessary  thus  to  justify  himself 
is  an  indication  that  he  has  the  impression  that  his  action  needs 
explanation  and  defense;  but  I  do  not  care  to  comment  on  this, 
because  that  is  a  matter  between  Mr.  Hearst  and  the  American  people, 
to  whom  his  communications  are  addressed. 

Perhaps  the  article  attached  hereto,  entitled  "Hearst's  thieves/' 
published  in  Collier's  Weekly  October  24,  1908,  had  something  to  do 
with  his  action  in  making  this  defense. 

However  that  may  be,  I  refer  to  this  foreword  for  the  purpose  of 
calling  attention  to  the  fact  that  in  it  he  states,  with  respect  to  this 
series  of  articles: 

*  *  *  It  is,  I  believe,  the  purpose  of  the  gentleman  who  furnished  me  with  the 
letters  to  take  up  the  letters  as  a  whole,  to  publish  practically  all  of  them,  to  publish 
them  consecutively  and  chronologically,  to  discuss  their  bearing  upon  political 
events  of  the  time,  their  effect  in  arousing  the  civic  conscience,  and  their  importance 
in  bringing  about  the  reforms  in  the  politics  of  the  country  which  have  since  been 
accomplished. 

If  this  statement  means  anything  at  all,  it  means,  in  the  first  place, 
that  these  letters  were  furnished  to  Mr.  Hearst  by  some  gentleman  ( ?), 
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ami,  iii  the  second  place,  that  somebod}  other  than  himseli  is  the 
author  of  the  series  of  articles  in  whicli  the  letter-  are  to  appear. 
This  second  deduction  is  confirmed  by  this  further  statement,  found 
in  this  foreword : 

I  will  nol  discuss  further,  however,  the  letters  as  they  appeared  in  the  campaign, 
but  will  allow  Mr.  ,  the  writer  of  this  series  of  articles,  to  \.*k<-  them  up,  con- 

secutively and  chronologically  and  completely. 

The  lii-t  article  is  published  under  the  title  of  "  The  History  of  the 
Standard  oil  Letters,  by  J.  E. 

Immediately  following  this  title  appears  the  following: 

Editor's  Note. — Nearly  four  years  have  passed  since  the  author  of  this  series  of 
articles  made  public  through  Mr.  Hearst's  speeches  some  remarkable  Letters  written 
bv  John  1  >.  Archbold.  These  letters  revealed  the  Standard  <  HI  <  !o.  in  the  definite 
or  corrupting  America's  public  servants,  tn  the  series  of  articles  of  which  this  is  the 
first,  the  author,  who  must  still  remain  anonymous,  makes  public  new  and  even  more 
important  letters.  The  time  is  now  ripe  for  the  complete,  fearless  history  of  this  crime 
against  representative  government. 

The  statements  quoted  show  that  Mr.  Hearst,  for  -nine  reason,  did 
not  want  to  appear  as  the  author  of  these  articles  and  thai  he  expressly 
stated  thai  they  were  written  by  somebody  other  than  himself;  and 
this  lasl  statement  shows  that  in  the  opinion  of  the  editor  of  Hearst's 
Magazine — whoever  that  may  be,  the  time  is  "now  ripe"  for  the 
"complete,  fearless  history  of  this  crime  againsl  representative  gov- 
ernment," in  which  history  Mr.  Hearst  was  to  be  the  heroic  figure. 

That  time,  thus  referred  to,  was  May.  L912,  about  60  days  prior 
to  the  holding;  of  the  Democratic  national  convention,  at  which  8ome 
Democrat  was  to  be  nominated  for  the  Presidency,  and  only  a  few 
months  after  Mr.  Hearst,  who  had  bolted  his  party  in  L908,  and  had 
been  outside  the  Democratic  breastworks  ever  smce,  formally  and 
ostentatiously  rejoined  the  Democratic  Party,  thus  making  himself 
eligible  for  its  highest  honors;  and  cotemporaneously  with  a  aei 
of  public  utterances  from  him  in  which  he  undertook-  to  dispose  of 
Gov.  Woodrow  Wilson  as  a  ••fraud,"  Gov.  Harmon  and  Mr.  Qnd 
wood  as  "representatives  of  the  interests,"  and  Mr.  \Y.  -I.  Brvan 
an  unfit  leader  on  various  grounds,  and  in  some  such  way.  t<»  kill  oil' 
or  disqualify  all   the  other  Democrats   who   were   being  favorably 
mentioned  as  candidate-. 

In  this  foreword  Mr.  Hearst  describes  how  he  -poke  at  Columbus 
and  how  he  there  read  a  number,  hut  not  all.  of  the  letters  he  had  in 
his  possession  address,.,]  to  me,  and  how    he  went   from  there  to  3 
Louis,  and  in  the  following  language  what  occurred  when  he  arrived 
there : 

When  I  got  off  the  train  at  St.  Louis  it  seemed  to  an-  that  all  the  in'-  in 

America  were  there  to  inquire  aboul  the  Foraker  letters  and  i"  ask  how  many  and 
what  kind  of  letter-  still  remained  tn  be  read. 

Foraker  had  admitted  the  genuinen< f  the  letters  published,  i  w- 

ever,  that  there  were  ether  letters  to  further  convicl  him.     Be  had  attcmj 
nations,  which,  in  the  lighl  of  the  other  letters,  ■  lously  I 

ments  of  Foraker  I  refuted  with  the  documents  al  hand  and  Foral 
discussion  overwhelmed  by  the  evidence  from  his  own 

The  mysterious  and  anonymous  "J.  E."  says,  in  his  first  article, 
published  in  the  May  number  of  Hearst's  Magazine,  immediately 
following  this  foreword,  the  following: 

In  September,  1908,  I  placed  in  the  hands  of  Mr.  Hearst,  al  I  olumbus,  Ohio, 

of  certain  letters  written,  most  el  them,  by  John  D.  An-hUM.  who  v 
vice  president  of  the  Standard  Oil  Co.     Mr.  Heard  was  making 
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corruption  of  the  United  States  Government  by  criminal  corporations,  which  were 
debauching  public  men,  secretly  and  cynically  molding  the  laws  to  their  own  desire. 

Mr.  Hearst,  as  he  looked  through  that  proof  of  the  Nation's  betrayal,  became  at  first 
incredulous,  then  astonished,  and  finally  overwhelmed  with  anger  and  indignation. 
At  one  particularly  convincing  proof  of  the  Standard  Oil  Co.'s  penetration  into  the 
most  sacred  chamber  of  popular  government,  he  threw  the  letter  on  the  floor  and 
paced  up  and  down  the  room.  "Come  what  may,"  he  exclaimed,  "I  will  make  these 
traitorous  documents  public.  I'll  read  some  of  them  to-night.  This  is  a  matter  which 
affects  the  most  vital  interests  of  the  people  and  that  the  people  are  entitled  to  know." 

And  he  did  read  them,  with  results  that  made  their  impression  on  American  history. 

All  this  is  very  interesting,  thrilling  and  well  calculated  to  make  a 
hero  at  an  opportune  moment,  provided,  of  course,  the  anonymous 
and  mysterious  "J.  E."  was,  in  fact,  some  other  and  different  man 
than  W.  R.  Hearst,  and  provided,  of  course,  the  statements  thus 
recorded  were  truthful. 

If,  on  the  other  hand,  this  was  all  self-laudation,  written  by  him- 
self, and  a  tissue  of  falsehoods,  the  case  is  different.  That  not  some 
anonymous  and  mysterious  "J.  E.,"  whose  name  can  not  be  given  is 
the  author  of  these  articles,  but  that  William  R.  Hearst  himself  is 
the  author,  is  made  reasonably  clear  by  the  last  paragraph  of  the 
article  published  in  Hearst's  Magazine  for  September,  in  which 
occurs  the  following: 

As  a  President  of  the  United  Slates  said  to  the  writer:  "These  letters  are 
vitally  important,  not  because  they  indicate  the  existence  of  condition?  which  we 
did  not  suspect,  but  because  they  absolutely  prove  the  existence  of  conditions  which 
we  only  suspected  before,  but  which  we  now  know  to  be  actualities. 

At  least  we  know  from  statements  published  in  the  newspapers 
in  November, .  1908,  that  Mr.  Hearst  immediately  after  the  elec- 
tion of  that  year  called  on  President  Roosevelt  at  Washington,  and 
was  for  a  long  time  closeted  with  him  at  the  White  House,  and  that 
Mr.  Roosevelt,  according  to  the  newspaper  reports,  made  precisely 
this  statement  to  Mr.  Hearst,  in  almost  this  exact  language. 

But  the  same  thing  also  appears  from  the  fact  that  in  the  June, 
July,  August  and  September  numbers  the  words  'By  J.  E."  appear- 
ing at  the  head  of  the  articles  are  omitted  and  there  is  no  pretense 
that  "J.  E.,"  or  any  other  anonymous  person,  is  the  author,  while 
in  the  October  number,  under  the  title  of  the  article  is  boldly  written. 
'By  William  Randolph  Hearst."  if  it  be  true,  as  these  facts  indicate, 
that  Mr.  Hearst,  and  not  some  mysterious  "J.  E.,;  is  the  author  of 
these  articles,  then  it  follows  that  the  statement  that  the  writer  of 
these  articles,  "whose  name  must  remain  secret,"  did  not  present 
himself  to  Mr.  Hearst  at  Columbus  on  the  17th  of  September,  1908, 
for  the  first  time,  and  then  and  there  present  him  with  these  letters 
just  in  time  for  him  to  glance  through  them  sufficiently  to  become 
righteously  indignant  and  manifest  his  indignation  in  the  way 
described,  concluding  with  the  resolution,  which  he  carried  out,  to 
read  these  letters,  right  away,  forthwith,  within  an  hour  after  he 
firsl  heard  of  them,  to  an  audience  he  had  been  for  some  time  billed 
to  address:  and  that  the  whole  statement  in  that  particular  is  but  a 
figment  of  the  imagination. 

Since  i  he  foregoing  was  dictated  Collier's  Weekly,  in  its  issue  for 
October  1,  1912,  published  an  article,  charging  that  a  number  of  Mr. 
Hearst's  letters  as  published  by  him  are  forgeries,  and  charging,  for 
substantially  the  same  reasons  I  have  given,  that  Mr.  Hearst  was 
himself  the  author  of  these  magazine  articles,  and  that  "J.  E."  is  a 
myth. 
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As  further  proof,  if  nn\   be  needed,  thai  Mr.  Hearsl  did  anie 

into  the  possession  of  the  letters  he  used  umbus,  September 

17.  1908,  in  the  way  described  !>\  the  mythical  "J    E.     in  Ins  ma 
eine  article  For  May,  the  following  article,  published  in  the  Boston 
Traveler,  September  18,   1908,  the  next   daj    after  Mr.   Heai       u 
his  letters  at  Columbus,  but  not  brought  to  m\  attention  ui 
months,  perhaps  a  year  later,  is  important  enough  to  al  all  for 

an  answer  from  Mr.  I  [earsl  and  the  other  gentlemen  mentioned  l>  \  Mr. 
Cronin,  in  this  article,  which  is  a<  follow 

HEARST    PAID    BY    C.   P.    ia 

Cronin,  resigning  from  Bearsl  State  committee  gives  letters  proving  thai 
Bearst's  Chicago  convention  consulted  with  Taft's  brother  jus 
ul ►■  01 1  disclosures 

[Boston  Travoler,  September  18,  vm)*.] 

New  York    § 

John  T.  Cronin  senl   to  William  R.  Hearsl  yesterday' his 
of  the  Hearsl  State  committee.     Be  has  come  oul  for  Bryan.     Mr.  Cronin  a< 

"Now,  Bir,  you  are  Erankly  engaged  in  the  task  of  wrecking  the  D<  P 

That  is  yournght  and  privilege.  Bui  I  charge,  withoul  fearof  contradiction,  thai 
are  waging  a  subsidized  guerrilla  warfare  the  sinews  of  which  are  furnished  b) 
Republican  campaign  managers. 

"]  charge  thai   previous  to  your  return  from  Europe  your  former  attorney   and  the 
secretary  of  your  <  Ihicago  convention,  Mr.  De  Ford,  was  constantly  i  Itation  with 

William  A.  I'llman.  the  attorney  and  representative  of  Charles  P    Taft;   ,: 
result  of  their  conferences  on  the  7th  day  of  July ,  L908,  Mr.  Til  man  wrote  Mr. « !harl< 
Tafl  as  follows: 

Juli 

"There  is  a  matter  of  tremendous  political  significance  brewing.     lam  on  the  ii 
ami  within  three  or  four  days  may  have  a  disclosure  to  make  to  you  which  will  gi   ■ 
the  keenest  satisfaction,     if  it  eventuates,  I  will  go  to  Cincinnati  immedi 
you.  as  it  is  a  matter  thai  can  nol  otherwise  be  communicated.     Will  you  ] 
my  office  where  you  will  be  from  the  15th  to  the  18th  of  July  ? 

-W.  A.  1 

"Ullman  subsequently  did  go  to  Cincinnati.     Be  was  ii  Itation  witl 

Taft. 

"Just  prior  to  your  Chicago  convention  De  Ford  telegraphed  I  11 
at  once,  important '.'' 

"In  response,  Ullman  did  go  to  Chicago  and  was  in  c i  with  j 

at  the  Auditorium  throughoul  'he  convenl ion. 

■■Surely  you,  the  master  of  this  convention,  are  nol  ignoranl  of  1    ■ 

"Have  you  become  a  believer  in  political  as  well  as  bsidies? 

1  suggest  that  the  gentlemen  mentioned  should  !»•■  -_r i ^ « ■  i >  an  oppor- 
tunity  to  tell  whether  or  not   there  is  any  truth  in  tin 
made  by  Mr.  Cronin  as  to  t  he  publication  by  Mr.  Hearsl  of  1 
sponden.ce  furnished  him  by  his  "thieves."     Mr.  VV.   \  Mr 

John  T.  Cronin,  Mr.  Charles  P.  Taft.,-  nd  Mr.  De  Fori!  are  all  - 
the  flesh,  and  if  the  truth  or  this  point  be  importanl  the  people  should 
have  the  benefil  of  their  statements.     The  gentleman  who  calli 
attention  to  this  article  from  the  Bostoi    Traveler  me  that 

he  had  seen  Mr.  Cronin,  and  thai  Mr.  Cronin  had  i  the  foil 

statement,  which,  although  unsigned,  he  touched 

Some  time  in  January,  1908,  Mr.  W.  A    I'llman  informed  Mr.  Cronii 
he  no  .(iiesiinn  <.f  Taft  and  Roosevell  beating  Foraker,  ..- 
to  be  exposed  by  Mr.  Bearsl  which  would  raker  oul  of  the  rum 

brother  runs  a  saloon,  ever  which  Mr.  James  T.  Cronin  hs 
and  billiard  parlor.     Mr.  Ullman  frequents  both.     I  pril    Mr 

does  not  remember  the  exacl  date  Mr.  I'llman  informed  Mr.  1  ronin  that  Mr  B< 
had  incriminating  letters,  and  thai  Mr.  De  Ford,  one  of  Mr  B 
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had  given  him  the  substance  of  the  same  and  was  to  communicate  the  fact  to  Mr. 
C.  P.  Taft.  Mr.  De  Ford  wrote  to  Mr.  C.  P.  Taft  recommending  Mr.  Oilman  as  a  con- 
fidential attorney  who  could  be  trusted  to  look  after  the  matter  from  the  New  York 
end.  As  the  result  of  a  conference  between  Mr.  De  Ford,  Mr.  Ullman,  and  Mr.  Cronin. 
aboul  July  3,  Mr.  Ullman  wrote  Mr.  ('.  P.  Taft.  under  date  of  July  9,  and  went  to 
Cincinnati  to  see  him  July  14.  Mr.  Ullman  showed  Mr.  Cronin  two  telegrams  from 
Mr.  C.  P.  Taft  early  in  September,  one  of  which  lie  remembers  requested  from  Mr. 
Ullman  a  wire  as  to  where  Hearst  could' be  located  on  Lmg-distance  phone. 

I  know  nothing  about  the  mutter  mentioned  by  Mr.  Cronin,  except 
in  the  way  indicated.  I  publish  everything  simply  for  what  it  may 
be  worth,  and  because  if  true,  then  Mr.  Hearst's  foreword  as  to  when 
and  how  he  came  into  the  possession  of  the  Archbold  letters  must  be 
false,  and  because  if  any  of  the  gentlemen  concerned  take  any  excep- 
tion they  have  the  same  privilege  of  being  heard  that  I  am  now 
enjoying.  It  will  at  least  be  in  order  for  Mr.  Hearst  to  produce  Mr. 
J.  E.  -  — ,  and  tell  us  whether  or  not  Collier's  correctly  named  the 
thieves,  and,  if  so,  what  relation,  if  any,  he  had  to  their  thievery,  and 
how  much  it  cost  to  bribe  these  employees  to  be  try  the  trust  com- 
mitted to  them,  and  thus  put  on  its  feet  this  great  effort  in  behalf  of 
reform,  civic  righteousness,  and  a  general  moral  uplift. 

But  whether  Mr.  Hearst  is  the  author  of  these  articles  or  somebody 
in  his  employment  is  not  material.  A  more  important  question,  to 
me  at  least,  is  not  who  wrote  the  charge  that  I  made  a  misstatement, 
but  whether  or  not  it  is  true.  This  is  made  important  by  the  fact 
that  in  most,  if  not  all,  of  the  subsequent  articles  the  same  kind  of 
statements  are  in  one  form  and  another  repeated,  all  to  the  effect  that 
in  my  answers  to  Mr.  Hearst's  attacks  I  made  some  kind  of  false 
statement,  which  he  refuted  by  producing  letters  that  "contradicted 
and  overwhelmed"  me,  and  that  he  thus  "drove  me  from  the  field  of 
discussion  in  confusion  and  mortification." 

Did  I  make  any  false  statement  or  in  any  way  misrepresent  any 
fact  in  any  statement  made  at  any  time  to  Mr.  Hearst  or  to  anybody 
else,  or  is  the  oft-repeated  statement  so  viciously  and  maliciously 
and  persistently  repeated  without  any  foundation  in  truth:  a  plain 
falsification  made  maliciously  and  knowingly  for  the  purpose  of  a 
spectacular  self-exploitation  and  to  injure  my  character  and  reputa- 
tion? Let  me  once  more,  and  this  time  finally,  I  hope,  patiently 
answer. 

The  last  article  published  in  Hearst's  Magazine  for  October  com- 
mences as  follows : 

It  has  been  the  custom  in  publishing  these  incriminating  Standard  Oil  letters  not 
to  make  public  at  once  all  the  documents  involving  some  guilty  individual. 

The  publication  of  a  small  part  of  the  documents  had  often  had  the  good  effect  of 
inducing  some  person  who  has  been  exposed  to  make  explanations  which  are  false, 
and  which  can  be  approved  to  be  false  by  documents  not,  yet  published. 

This  occurred  in  the  case  of  Senator  Foraker.  Senator  Foraker  declared  that  he 
had  received  the  secret  certificates  of  deposit  for  large  sums  from  Mr.  Archbold  in 
return  merely  for  legal  services.  Senator  Foraker  stated  that  he  had  not  performed, 
and  had  not  been  expected  to  perform,  any  act  in  his  political  capacity,  as  Senator, 
for  the  Standard  Oil  Co. 

Thereupon  another  letter  was  published  from  Mr.  Archbold  which  definitely  called 
Senator  Foraker's  attention  to  a  bill  introduced  by  Senator  Jones  in  the  Senate,  and 
directed  Senator  Foraker  to  use  his  best  efforts  to  defeat  Senator  Jones's  bill. 
******* 

Thus  Senator  Foraker  established  a  reputation  not  only  as  a  corruptionist,  but  as  a 
falsifier. 

A  review  of  the  record  will  disclose  the  utter  falsity  and  wickedness 
of  this  charge. 


.    \MT\h.\    CON!  IMI'.l    I  tONS.  1-11 

Mr.  Hearst's  speech  al  Columbus  was  reported  in  the  daily  papers/ 
of  September  18,  1908.     I  did  not  know  anything  aboul  In-  speech 
ami  tad  never  heard  of  the  thefts  of  his  "thieves"  until  I  read  the 
papers  of  that   morning.     When  1   reached  m\  office  I  found  awail 
my  arrival  almosl  as  large  a  delegation  of   new   paper  men   a-  tl 
described   by   .v  r.   Hearsl   a--  awaiting  him   when   he  arrived  ;>t   St 
Louis.     Many  of  them  represented  afternoon  papers.     They  wanted 
some  statement,   and,   naturally   and    properly,    wanted   it    forthwith. 
I  dictated  for  them  the  following,  which  was  al  once  telegraphed  all 
over  the  country: 

ANSWER    hi     RENATOR    FORAKER    TO    MR      HI 

I 
[Published  September  19,  1908.] 

1  do  not  know  whether  the  letters  given  out  by  Mr.  Hearst  are  true  copies 
but  I  assume  they  are,  for  I  was  then  engaged  in  the  practice  of  the  law  ai 

oyed  by  the  Standard  oil  Co.  as  one  of  its  counsel  in  connection  with  its  iff: 
in  Ohio,  where  it  was  attacked  in  the  courts  and  in  the  legislal 

While  1  <1"  nol  new  recall  the  details,  t  remember  thai  [  rendered  the  company  »uch 
service  as  1  could,  charged  for  it,  and  was  paid. 

The  employment  had  no  reference  whatever  i<>  anything  pending  in  '  !onj 
anything  in  which  the  Federal  Governri  '1  the  slightest  interi 

That  1  was  SD  employed,  and  presumably  compensated  for  my  sen  m- 

mon  knowledge  al  the  time;  at  leasl  I  never  made  any  effort  to  conceal  the  fad      '  »n 
the  contrary,  I  was  pleased  to  have  people  know  thai  1  had  such  clien 

It  had  not  then  become  discreditable,  but  was  considered  jusl  tl"' 
employed  by  such  corporation! 

That  employment  ended  before  my  first  term  in  the  Seni  te  expired.     I  ha 
represented  the  company  in  any  way  since.     In  other  words.  I  have  ool  represented 
the  company  in  any  way  since  long  before  it  was  attacked  by  the  Federal  <• 
nor  since  before.     With  full    general    knowledge   I   was  reelected   to  tin'    S 
Si  Yemeni  of  Dnited  States  Senator  Joseph  Benson  Foraker  in  answer  to  ch 
Columbus,  Thursday  night,  by  William  Randolph  Hea 

Mr.  Hearst  spoke  next  the  following  evening  at  St.  Louis,  and  m 
his  speech  referred  to  his  attack  on  me  al  Columbus  and  m}  ■  ns 
thereto,  as  above  quoted,  and  then  said,  after  spi  aking  of  Mr.  II:  ikeU: 

Mr   Foraker.  on  the  oilier  hand,  replies  in  a  characteristic  mannei       ' '  My 

admits  he  did  serve  the  Standard  Oil,  and  'hat  he  is  glad  of  it.      He  is  d  m 

Mr.  Haskell.     Headmite  -  ith.bul  nol  allot  it.     Hisstaten 

!  read  last  night.     If  he  had  -'eon  the  letti       I 
would  have  denied  the  whole  matter. 

Evidently  measuring  my  standard  of  moral-  by  hi-  own. 
The  newspaper  account  then  proceeds  a-  follow 

Mr.  Hearst  then  read  the  following  lett 

(ADWAY.   J 

Mv  Dear  Sen  itob:  Res]  to  voiu 

hand  you  herewith  certifici    ■         leposit,  $50,000.  i 

in,?.    Your  letter  states  the  conditions  correctly,  and  I  trust  that  the  I  '•'II 

be  successfully  consummated. 

y  lurs,  very  truly,  John    !•     U<  i i 

The-  newspaper  account  then  further  proceeds  as  follows: 

Immediately  after  reading  this  letter,  Mr.  He  the  followii 

to  Senator  Foraker  by  John  1».  Archbold: 

26  Broad? 

To  lion.  J.  B.  Foraker,  Washington,  D.  •   : 

Win   my  dear  Senator,  1  venture  to  write  you  a  word  regarding  the  bill 

by  Senator  Jones,  of  Arkansas,  known  19,  intended  to  amend  tl 

trade  and  commerce  against  unlawful    ■ 
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him  December  4.  It  really  seems  as  though  this  bill  is  very  unnecessarily  severe,  and 
even  vicious.  Is  it  not  much  better  to  test  the  application  of  the  Sherman  law  instead 
of  resorting  to  a  measure  of  this  kind?  I  hope  you  will  feel  so  about  it.  and  I  will  be 
greatly  pleased  to  have  a  word  from  you  on  the  subject.  The  bill  is,  1  believe,  still  in 
committee. 

With  kind  regards,  very  truly,  yours,  Johx  D.  Archbold. 

After  reading  this  last  letter  Mr.  Hearst  then  commented,  according 
to  the  newspapers,  as  follows: 

The  bill  referred  to  in  this  letter  is  one  introduced  by  Senator  Jones,  of  Arkansas, 

in  the  United  Stales  Senate.  Consequently.  Mr.  Foraker's  statement  does  not  con- 
vince when  he  said  [referring  to  my  statement  in  answer  to  his  Columbus  attack] 
the  correspondence  had  nothing  to  do  with  any  legislation  in  Congress. 

No  one  need  be  told  that  these  comments  were  intended  to  charge, 
and  did  charge,  that  the  $50,000  certificate  sent  me  January  27,  1902, 
was  in  payment  for  services  rendered  to  the  Standard  Oil  Co.  on  ac- 
count of  Senator  Jones's  bill,  just  as  he  now  again  charges  in  his 
October  magazine  article,  above  quoted. 

In  answer  to  this  St.  Louis  attack  I  published  the  following: 

II. 

[Published  September  20,  1908.] 

The  production  by  Mr.  Hearst  of  the  letter  of  Mr.  Archbold  to  me,  dated  January  27, 
1902,  referring  to  a  certificate  of  deposit  inclosed  for  $50,000,  and  expressing  the  hope 
that  the  transaction  may  be  satisfactorily  concluded,  illustrates  how  unreliable  is  the 
memory  and  how  easily  appearances  may  deceive. 

When  I  first  read  the  letter  I  could  not  recall  that  I  had  ever  received  any  such 
letter  or  any  such  certificate.  I  at  once  called  tip  my  house  in  Washington,  where  my 
letters  of  that  date  are  on  file,  and  had  a  search  made,  with  the  result  that  a  proposed 
transaction  was  recalled  that  had  gone  entirely  out  of  my  mind. 

A  friend  of  mine,  a  newspaper  man,  informed  me  that  he  held  an  option  on  the  Ohio 
State  Journal  to  purchase  it,  according  to  my  present  recollection,  for  5135,000.  He 
was  able  himself  to  advance  but  a  small  amount  of  this  purchase  price.  He  applied 
to  me  to  help  him.  I  did  not  have  enough  money  to  be  of  very  material  assistance, 
but  for  the  sake  of  having  the  paper  in  friendly  hands  I  was  willing  to  advance  a  part 
of  it.  I  applied  to  a  number  of  friends  to  see  if  they  would  not  make  up  the  balance  of 
the  amount.  Among  others,  I  applied  to  the  Standard  Oil  Co.  They  first  agreed  to 
loan  the  newspaper  company,  when  purchased  and  reorganized.  S35.000,  according  to 
my  present  recollection,  the  same  to  be  secured  by  stock  of  the  newspaper  company. 
Somebody  who  was  expected  to  go  into  the  enterprise  dropped  out,  and  that  made 
it  necessary  for  all  the  others  to  increase  the  amounts  they  were  proposing  to  advance. 
At  the  request  of  my  friend  I  asked  the  different  parties  to  increase  their  advances, 
and  thereupon  the  Standard  Oil  Co.  did  accordingly  increase'  their  amount  from  $35,000 
to  $50,000,  and  sent  me  the  letter  with  the  certificate  inclosed,  as  stated.  It  was 
thought  at  that  time  that  the  transaction  would  be  immediately  closed,  but  there  was 
a  delay  of  a  few  days,  and  at  the  end  -of  that  delay  the  whole  transaction  fell  to  the 
ground,  because  other  people  had  stepped  in  and  purchased  the  property.  There- 
upon I  returned  the  draft  to  the  Standard  Oil  Co.  I  had  no  employment  in  the 
matter  and  never  derived  a  cent  of  profit  from  it,  and  never  made  any  charge  on 
account  of  it  to  anybody.  I  am  at  the  disadvantage  of  not  being  able  to  produce 
this  correspondence,  because  it  is  on  my  files  in  Washington,  and  I  can  not  get  at  it 
for  the  present,  but  I  am  confident  that  when  I  am  able  to  pi-oduce  it  it  will  be  found 
to  be  in  exact  accord  witli  my  statement. 

I  do  not  remember  to  have  received  the  letter  relating  to  the  bill  introduced  by 
Senator  Jones,  of  Arkansas,  but  whether  I  received  such  a  letter  or  not,  it  had  no 
reference  to  any  employment  of  any  kind  from  the  Standard  Oil  Co.  or  anybody  else; 
nor  did  the  letters  about  Smith  Bennett  and  Judge  Burkett,  read  by  Mr.  Hearst,  at 
Columbus,  have  any  reference  to  any  employment.  I  favored  the  nomination  of  Mr. 
Bennett,  notwithstanding  Mr.  Archbold's  objection  to  him.  and  would  have  favored 
Judge  BurketCs  nomination  if  I  had  not  heard  from  Mr.  Archbold.  Judge  Burkett 
was  a  personal,  as  well  as  political,  friend  of  many  years'  standing,  and  I  favored  him 
the  first  time  he  was  nominated,  which  was  long  before  I  knew  Mr.  Archbold.  I  can 
only  repeat  that  the  only  employment  I  ever  had  by  the  Standard  Oil  Co.  was,  as  set 
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forth  in  in\  Btatemenl  published  yesterday  .  counsel  with  r< 

affairs  in  *  ihio. 

It  will  be  remembered  thai  the  Standard  <>il  Trusl  v 
dissolution  was  entered  in  the  Supreme  Court,  which  made  it  riecpssarj  I 
pany  to  reorganize.     Difficulties  arose  in  carrying  out  that  decree,  which  d< 
reorganization,  and  proceedings  were  institutea  againsl  them  by  Atton 
Monnett,  in  the  Supreme  Court,  i"  enforce  ili<'  former  decree  and  for  othi  i  !i 

was  then  thai  1  was  employed,  nol  to  participate  in  the  litigation,  whirl,  the 

hands  of  competenl  counsel,  bul  to  \n\  estigate  the  whole  situation,  'I" 
caseB,  the  statute  -  of  Ohio  applicable  to  the  company,  and  the  i 
decree  of  the  court  and  all  the  records  In  the  case,  with  a  a  iew  I 
how,  in  my  opinion,  it  could  mosl  Bafely  proceed  to  comply  with  ih 
and  conform  to  our  statute  and  so  reorganize  as  to  late  any  la1 

This  work  involved  frequent  consultations  with  the  atton  the  co  the 

examination  of  voluminous  records,  the  judgments  and  decrees  of  the  court 
general  Btudy  of  whal  was  best  to  be  dune,  nol  to  evade  the  law  and  the  <!■ 
courts,  bul  i"  comply  with  the  sac 

Nothing  connected  with  this  work  had  relation  to  anything  wl 
Congress  or  to  any  matter  in  which  the  National  Government  was  in  I  in  the 

slightest  degree,  nor  did  anything  connected  with  the  employment  relat<  fliel 

with  any  duty  of  nunc  as  a  Senator. 

The  company  finally  concluded,  as  a  result  of  all  the  in 
tions  and  advice,  to  reorganize  under  the  laws  <>f  the  State  of  Ne 
with  the  closing  up  of  the  Ohio  business,  my  services  ended.     I  have 
relation  whatever  to  the  company  since. 

Any  letters  Mr.  Archbold  may  have  written  me  en  any  subject  -inc.-  thai  tin. 
been  written  only  as  any  citizen  might  write  to  any  legislator  with  whom  he  • 
acquainted  concerning  pending  legislation  thai  affe  :1  id  him  or  his  inter,-!-,    n  1  t 
the  time  my  service  ended  I  have  never  been  under  any  obligation  to  the  comp 
nor  the  company  under  any  obligation  to  me. 

Neither  the  Standard  oil  t  '<>.  nor  any  other  company  or  individual  has  ,-\  er  paid  I 
a  cent  on  account  of  any  public  service,  nor  has  that  company  oi  an 
even  suggested  to  me  any  compensation  or  reward  of  any  kind   in  consideratioi 
support  for  any  bill  or  opposition  to  any  bill,  or  for  an)  action  of  any  nature  «  h 

Since  dictating  the  foregoing  my  clerk  has  Eound  and  read  to  me  a\ er  the  teleph 
the  following  letter,  which  is  confirmatory  of  what  I  have  said  about   retun 
$50,000: 

Washington,  D.  <      / 

Dear  Me.  Archbold:  I  very  greatly  regrel  to  have  to  inform  you  thai  tie 
transaction  at  Columbus  has  failed:  a1  leasl  for  the  present. 

It  may  be  revived  later,  but  I  doubt  if  I  shall  care  to  bother  aboul  ii 
However  thai  may  be,  1  herewith  -end  you,  with  many  thank-  for  your  kind 
the  matter,  New  York  draft  for  $50,000,  payable  to  your  order,  as  repayment  i 
money  advanced  by  yon  on  the  above-mentioned  a  :coun1 

Kindly  acknowledge  receipl  of  the  same  and  oblige, 

Very  truly,  yours,  etc.,  .1    I'.    1 

I  afterwards  learned  that  the  date  of  this  lettei  '  the4th,  as  1  an 

the  telephone,  but  the  1  Ith 

MY.  Hearst's  nexl  appearance  was  al   Denver,  September  3 
before  be  spoke  there.  September  26,  I  published  a  statein 
which  I  quote  the  following.     I  published  this  statemenl 
not  only  to  Mr.  I  [earst,  down  to  thai  date,  bul  also  in  answer  t< 
statements  that   had  been  made  bv   President    Rooscvell 
matter.      I  herewith  reproduce  all  that  portion  of  this  statei 
has  any  bearing  upon  the  question  now  al  issue.     This  pari 
statement  of  September  26  was  as  follow 

A.N8WEH    of    SENATOB    FOBAKBR   TO    Mi:.    BSARBl 

[As  published  in  rincinnati  Bnquin  t 

The  Presidenl  commences  his  atatemi  1  «  ith  the  publ 

Taft'e  letter  with  a  bitfc  ignmenl  of  me  I  •  f  Mr.  H< 

he  appears  to  have  accepted  as  fully  proved  as  - 
proof  or  explanation,  nor  accepl  the  same  when  offered. 
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Mr.  Hearst's  charges  are  not  simply  that  I  was  in  the  employment  of  the  Standard 
Oil  Co.  and  that  I  was  paid  for  my  services,  but  that  I  was  secretly  in  that  employ- 
ment for  illegitimate  purposes,  and  that  the  money  I  received  was  paid  as  compensa- 
tion for  improperly  influencing  legislation  by  Congress  in  conflict  with  and  in  viola- 
tion of  my  official  duties. 

He  read  a  number  of  letters  and  made  certain  comments  calculated,  if  unanswered 
or  unexplained,  to  create  the  belief  that  his  charges  were  true. 

That  I  was  employed  by  the  company  was  never  concealed  or  denied.  On  the  con- 
trary, such  employment  was  well  known  at  the  time  to  all  concerned.  Only  a  few 
days  ago  ex-Attorney  General  Monnett,  who  was  prosecuting  the  proceedings  against 
the  Standard  Oil  Co.,  stated  in  a  public  interview  that  I  told  him  at  the  time  that  I 
had  been  retained  by  the  company. 

If  employed  and  rendering  services,  presumably  I  was  compensated. 

In  announcing,  therefore,  the  mere  fact  that  I  was  employed  by  the  company  and 
showing  that  I  received  payments  on  that  account,  no  information  was  imparted  by 
Mr.  Hearst  and  no  offense  was  established,  fcr  it  remained  that  such  employment  and 
payment  might  be  entirely  proper  and  legitimate. 

Under  all  the  circumstances  an  explanation  was  required,  and  in  former  statements 
I  made  such  explanation,  by  showing  that  my  employment  was  confined  to  the  affairs 
of  the  company  in  Ohio  and  its  reorganization  after  the  trust  was  dissolved  by  order  of 
our  supreme  court,  and  that  my  employment  had  no  relation  in  the  slightest  degree 
to  anything  in  which  the  Federal  Government  was  then  interested,  or  with  respect 
to  which  the  Congress  was  then  legislating,  or  at  that  time  proposing  to  legislate,  and 
that  the  employment  was  ended  long  before  the  company  was  made  the  subject 
of  any  special  attention  in  Congress,  and  longer  still  before  it  was  attacked  in  the 
Federal  courts  or  proceeded  against  in  any  way  by  the  Federal  Government;  and 
further,  that  the  employment  was  not  to  defend  the  company  against  charges  of  viola- 
tion of  the  laws  of  Ohio  or  the  United  States,  or  the  orders  of  any_  of  the  courts,  but 
only  to  assist  in  so  executing  the  orders  of  the  courts  and  so  reorganizing  as  to  conform 
to  all  laws,  State  and  National,  and  to  fully  comply  with  all  the  orders  of  the  courts 
that  had  been  made  against  it. 

If  my  statements  in  this  behalf  are  true  they  make  a  complete  defense  against  Mr. 
Hearst's  charges  and  all  deductions  therefrom  of  improper  conduct,  unless  the  ethics 
involved  have  been  radically  changed  from  what  they  have  always  heretofore  been 
supposed  to  be. 

From  the  beginning  of  our  Government  Senators  and  Congressmen  who  were  lawyers 
have  been  regarded  as  free  to  continue  the  practice  of  their  profession  if  they  so  desired 
during  their  terms  of  office,  in  so  far  as  they  might  be  able  to  do  so  without  interfering 
with  their  public  duties;  and  in  such  practice  free  to  take  any  kind  of  employment 
that  was  offered  which  did  not  in  any  way  conflict  with  their  duties  as  Members  of 
Congress.  Nobody  has  ever  before  been  criticised  on  such  account.  The  only  ques- 
tion has  been  as  to  the  character  of  business  a  Senator  or  Member  of  Congress  was  at 
liberty  to  take  and  uniformly  and  universally  it  has  been  considered  that  there  was  no 
prohibition  of  any  class  of  business  outside  those  named  in  the  statutes  and  such  busi- 
ness as  might  conflict  with  public  duties. 

When  I  accepted  the  employment  of  the  Standard  Oil  Co.  in  1899  (should  be  De- 
cember, 1898),  it  was  not  forseen  by  me,  and  probably  not  by  anybody  else,  that  it 
would  become  the  objection  of  Federal  legislation  or  of  Federal  prosecution  or  action 
of  any  kind,  and  that  employment  ended  when  the  company  decided  to  reorganize 
under  the  laws  of  New  Jersey,  which  was  before  anything  of  that  nature  occurred. 

THE    ELKIXS    LAW. 

That  !  was  not  in  the  employment  of  the  company  after  the  services  I  have  men- 
tioned were  rendered,  and  that  such  employment  did  not  afterwards  influence  me  to 
favor  the  company  in  legislation  is  shown  by  the  part  I  took  in  the  enactment  of  the 
Elkins  law,  approved  February  19,  1903.  Under  this  statute  the  Attorney  General 
has  broughl  and  caused  to  be  brought  all  the  prosecutions  against  the  Standard  Oil 
Co.  of  which  we  have  read  so  much,  including  the  case  in  which  Judge  Landis  imposed 
the  fine  of  $29,240,000. 

I  was  one  of  the  subcommittee  of  three-  Senators  Elkins  and  Clapp  being  the  other 
two  members— who  considered  that  bill  in  the  Interstate  Commerce  Committee  of  the 
Senate,  and  after  making  such  amendments  as  in  our  judgment  made  it  more  effective, 
reported  it  favorably  to  the  committee  and  then  to  the  Senate,  where  it  was  passed. 
Under  this  Elkins  law,  for  the  first  time  in  interstate  commerce  legislation,  the  shippers 
were  made  liable  as  violators  of  law  and  subject  to  heavy  penalties  for  accepting  or 
soliciting  rebates  or  discriminations. 
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I  'nt  il  thai  time  only  the  carriers  were  1  in  I  »I<  -  for  bin  h  offena  -     The  bill  wa 
cially  aimed  ;ii  the  large  corporal  inns,  because  they  were  supposed,  b; 
large  shipments,  to  be  able  to  command  and  enforce  rebates  and  discriminatii 
which  could  no1  be  secured  by  their  weaker  compel  itors.    Thai  Btatute  has  been  put 
to  the  severest  tests,  and  they  have  shown  thai  ii  is  worth  more  in  the  regulation  of 
interstate  commen  e  than  all  the  other  statute  a  thai  have  1"  i  ted.     Ii  m 

effecl  iveall  the  other  prc\  Lsions  of  law  agau  nd  discriminatii 

has  Buffered  more  under  it  than  the  Standard  Oil  Co.,  against  which  indictment 
been  found  by  Bcores,  containing  counts  and  ch; 
numbers. 

Much  more  mighl  be  said  as  to  the  character  of  this  Btatute,  but  if  is  unn< 
presenl  purposes. 

I  refer  to  it  and  speak  of  its  general  character  only  I  i  Bhow  thai  which 

1  helped  I  i  frame  and  to  enact,  aimed  directly  at  the  Standard  Oil  Co.  and  the  other 
great  corporations  is,  oroughl  to  be,  convincing  evidence  thai  I  wasnol  employed  by 
the  companj  at  that  time,  and  that  I  was  uot  influenced  in  the  diachargeof  my  public 
duties  by  reason  of  the  employment  that  had  ended  long  before 

DECLINES    REEMPLOYM  KM'. 

But  if  that  fact  is  not  sufficient  tin-  following  i  om    pi  nd  nly  additional 

proof,  but  conclusive  in  its  character,  to  the  same  i  ffi  ct: 

2>i  Broabway,  \i:w    YORK 
.My  Dear  Levator:  In  the  possibility  of  an  action  being  broughl  againsl  us  in 
Ohio,  are   you   in  position  to  accept  a  retainer  from  us  in  connection  with  such  a 
matter'.'     Your  early  respons  •  will  oblige, 

Yours,  very  truly,  John   I>.  Am  hbold 

To  Hon.  J.  B.  Foraker, 

1.500  Sixteenth  Street  XW.,  Washington,  D.  C. 


To  which  I  answered  as  follows: 


Washington,  D.  C,   "         1906. 


John  D.  Archbold,  Esq., 

26  Broii'ltm, i.  New  York. 

My  Dear  Sir:  My  duties  in  the  Senate  have  so  multiplied  thai  I  found 
sary  to  retire  entirely  from  the  practice  of  the  law.     I  have  uol  taken  any  uew  employ- 
mi  nt  for  more  than  two  years  past. 

On  this  account,  as  well  as  because  of  my  relations  to  the  public  .-  rvice,  l  can 
accept  a  retainer  in  the  contingency  named,  as  I  would  be  v<  ry  glad  to  do  il  it  v 
otherwie  . 

Assuring  you  of  my  proper  appn  ciation  for  the  compliment  mvolved  in  the  inquiry 

you  make, 

I  remain,  very  truly,  yours,  etc.,  •'    '  • 

For  weeks  prior  to  the  date  of  thi  Be  letters  the  uewspapi  r<  were  filled  with  annou 
ments  thri  atening  the  company  with  v<  r.  litigation  and  with 

rations  in  the  courts  of  Ohio.  '  It  was  in  view  of  these  threatenin 
Urn  company  again  sought  to  employ  me,  Burely  an  idle  and  unnecessary  p 
if  already  employed,  and  these  letters  further  show  thai  I  declined 
among  other  reasons.  In  .  ,,u-,    I  could  uot  accepl  the  Bami  •  ntly  with  i 

tions  to  the  public  service.  .    . 

The  conditions  had  greatly  changed  since  my  former  em] 
of  the  prosecutions  against  the  company  under  the  Elkins   aw,  w]  ich  I  1 
to  frame.    Furthermore,  the  employment   proposed   was  different   in  it 
from  that  which  I  had  previously  accepted.     That   i 
employment,  as  the  former  employment   was,  to  aid  the  rompanj   u 
with  the  orders  of  the  courts  and  the  statutes  of  the  '">■- 

nient  to  resist  suits  and  prosecutions  instituted  !■>   the  Siat.v 

I  submit  that  these  proofs  should  be  sufficient  I 
diced  mind  that  I  was  never  employed  ex«  epl  prior  to 
then  had  no  relation  to  anything  that    was  in  conflict    with   my  pu 
had  reference  solely  to  the  reorganization  of  tl 
which  Congress  lia.'l  nothing  whatever  to  di 


<l 
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THE    JONES    BILL. 

Mr.  Hearst,  to  create  a  different  belief,  read  at  St.  Louis  the  following  letter: 

26  Broadway,  February  25,  19* 
To  Hon.  J.  B.  Foraker,  Washington,  D.  C. 

Dear  Senator:  Again,  my  dear  Senator,  I  venture  to  write  you  a  word  regarding 
the  bill  introduced  by  Senator  Jones,  of  Arkansas,  known  as  S.  649,  intended  to 
amend  the  act  to  protect  trade  and  commerce  against  unlawful  restraints  and  monop- 
olies, etc.,  introduced  by  him  December  4.  It  really  seems  as  though  this  bill  is 
very  unnecessarily  severe  and  even  vicious.  Is  it  not  much  better  to  test  the  appli- 
cation of  the  Sherman  law  instead  of  resorting  to  a  measure  of  this  kind?  I  hope 
you  will  feel  so  about  it,  and  1  will  be  greatly  pleased  to  have  a  word  from  you  on 
the  subject.     The  bill  is,  I  believe,  still  in  committee. 

With  kind  regards,  very  truly,  yours,  John  D.  Archbold. 

I  have  no  recollection  of  having  ever  received  any  such  letter,  and  a  diligent  search 
fails  to  disclose  any  such  letter  on  my  files  or  any  copy  of  any  answer  to  any  such  letter 
in  my  letter  book.  But,  waiving  all  that,  the  letter  shows  on  its  face  that  Mr.  Arch- 
bold  did  not  pretend  to  have  any  right  to  address  me  on  such  a  subject  except  as  any 
citizen  might  have  done. 

Such  requests  are  of  daily  occurrence  in  the  experience  of  every  Senator.  If  I 
ever  received  such  a  letter  my  inability  to  find  it  or  to  find  any  answer  to  it  is  doubtless 
due  to  the  fact  that  I  simply  referred  it  to  the  Judiciary  Committee  for  consideration 
in  connection  with  the  bill.  Such  is  the  usual  practice;  particularly  is  it  the  usual 
practice  of  a  Senator  to  make  such  reference  of  such  letters  to  committees  of  which  he 
is  not  a  member,  and  I  know  of  no  reason  why  I  should  not  have  followed  such  practice 
in  this  instance.  Neither  do  I  know  of  any  other  way  to  explain  my  inability  to 
find  the  letter  or  answer  to  it,  if  I  ever  received  it. 

The  record  shows  that  the  bill  was  never  acted  upon  in  the  committee.  Senator 
Hoar  was  at  that  time  chairman  of  the  Judiciary  Committee.  He  had  with  him  on 
the  committee  such  associates  as  Senator  Piatt,  of  Connecticut;  Senator  Fairbanks, 
Senator  Nelson,  and  other  men  of  the  highest  character,  to  no  one  of  whom  would  any 
Member  of  the  Senate  or  anybody  else  think  of  making  a  suggestion  of  killing  a  bill 
or  to  consider  it  in  any  manner  except  only  upon  its  merits. 

I  would  not  deem  it  necessary  to  make  any  explanation  of  the  receipt  of  such  a 
letter  if  it  were  not  that  Mr.  Hearst,  in  reading  this  letter,  coupled  it  with  the  following 
letter: 

26  Broadway,  January  27,  1902. 

My  Dear  Senator:  Responding  to  your  favor  of  the  25th,  it  gives  me  pleasure  to 
hand  you  herewith  certificate  of  deposit,  $50,000,  in  accordance  with  our  understand- 
ing. Your  letter  states  the  conditions  correctly,  and  I  trust  that  the  transaction  will 
be  successfully  consumated. 

Yours,  very  truly,  John  D.  Archbold. 

Mr.  Heats!  accompanied  the  reading  of  these  two  letters  together  with  comments 
calculated,  if  not  intended,  to  convey  the  impression  that  the  one  had  reference  to 
the  othei,  and  that  they  constituted  evidence  that  I  was,  for  money  received,  trying 
to  influence  legislation  in  accordance  with  the  views  of  Mr.  Archbold. 

The  dates  of  the  two  letters  when  compared,  show  that  the  money  was  sent  almost 
a  month  prior  to  the  letter  about  the  Jones  bill. 

This,  of  itself,  would  ordinarily  be  enough  to  disconnect  the  two  in  the  average  mind, 
but  I  have  already  shown  in  a  former  statement  that  the  certificate  of  deposit  was  sent 
on  account  of  the  proposed  purchase  of  the  Ohio  State  Journal,  and  that  the  proposi- 
tion to  purchase  being  abandoned,  it  was  returned  on  the  4th  day  of  February,  only 
a  week  after  it  was  received.  The  following  letters  show  this  entire  transaction  and 
give  all  the  details,  except  that,  in  accordance  with  a  talk  over  the  telephone,  the 
amount  to  be  loaned  by  Mr.  Archbold  was  increased,  as  hereinbefore  explained,  from 
s:55,000  to  $50,000. 

First  in  order  conies  a  letter  of  Mr.  Archbold,  dated  January  21,  1902. 

New  York,  January  21,  1902. 
My  Dear  Senator:  Referring  to  our  conversation  of  last  night  over  the  tele- 
phone, after  consideration,  we  are  confirmed  in  the  feeling  that  we  ought  not  to  make 
an  actual  investment  in  the  enterprise  proposed.  We  are,  however,  willing  to  loan 
the  party  $35,000,  to  be  repaid  in  live  annual  payments,  with  interest  at  5  per  cent, 
payable  annually,  and  with  the  stock  of  the  enterprise,  in  the  proportion  that  this 
amount  bears  to  the  whole,  as  collateral.  The  party  to  have  the  right  to  anticipate 
payments  without  notice. 
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We  trust  this  will  impress  you  ae  beu  ible  suggestion.     We  will  be  / 

glad,  ind 1.  to  Bee  the  matter  consummated   and  -  "■••■■  - 

wisdom. 

Verj  trulj .  yours, 

Johj     D  D. 

lion.  .1.   B.   FoRAK  I 

t500  Sixteenth  Street,  Washington,  I1    I 

Next  is  my  letter  of  January  25,  1902,  to  Mr    Vrrhbold.     This  letter  Ik 

over  the  telephone: 

Washini  ro   .  I '   '    ,  Ja 
John  D.  Ak<  hboi  d,  Esq  . 

26  Broadway,  New   York,  N.    )'. 

Dear  Sir:  The  matter  a1  Columbus  will  be  ready  for  mation 

and  musl  be  closed  not  later  than  February  1 .     If  you  will  kindly  send  me  your  check, 
or  New  York  draft,  for  $50,000  [to  which  sum  he  had  promised  bj  telepl 
it],  I  will  turn  ii  over  to  Mr.      — ,  and  secure  for  you  from  him  as  soon 
action  is  clo.-c. 1  the  notes  of  the  company  with  your  proportion  of  the  stock 
as  collate]  il  for  repaymenl  of  the  amounl  advanced,  $25,000,  one 
$5,000  each  year  thereafter  until  all  is  paid,  the  whole  to  bear  Lnt< 
5  per  cenl   per  annum,  payable  annually.    This.   I 
expressed  in  your  lasl  letter  to  me. 

If  there  should  be  anything  further  thai  you  desiri  .  or  have  me  do  in 

to  the  matter,  you  can  call  me  by  telephone,  Main  No.  800,  Washington,  I1 

residence,  any  morning  until  11  o'clock,  or  any  eveni  i  lock. 

Very  truly,  yours,  etc., 

.1    B  R. 

(The  blank  in  this  letter  was  caused  by  th(  omission  of  the  name  of  J.  I     R 

Then  come  in  regular  order  the  following: 

New  York, 

My  Dear  Senator:  Responding  to  your  favor  of  the  25th,  it  givee  me  plea 
hand  von  herewith  certificate  of  deposit,  $50,000,  in  accordance  with  our  understand- 
ing.    Your  letter  states  the  conditions  correctly,  and  I  trust  the  I  ion  will 
be  successfully  consummated. 

Very  truly,  yours,  John   D.  Aim  bboi 

Hon.  J.  B.  Foraker,  Washington.  1).  ' 


Was  >n,  D.  <   .  •/• 

John  D.  Ar<  iir.oi.n',  Esq., 

26  Broadway,  New  York,  N.   Y. 
Dear  Sir:  I  write  to  acknowledge  the  receipl  of  your  letter  ol 
with  inclosuxe,  as  stated,  and  to  say  I  will  communicate  with  you  again  . 
as  the  transaction  can  be  closed  up.    I  will  see  that 
upon.  . 

Sincerely  thanking  you  for  what  you  have  done  m  this  matter,  and 
inv  proper' appreciation  therefor,  I  remain, 

Very  truly,  yours,  etc.,  ■'  ■  '■    ''' 


Joh\  I>.  A  im  in; Esq., 

16  Broadway,  A,       York,  X.    Y. 
My  Deab  Mi:.  Archbold:   1   very  greatly  r< 
proposed  transaction  at  Columbus  has  failed,  at  lea- 
revived  later,  bul  I  doubl  if  1  shall  care  to  botJ 
mar  be   I  here*  ith  send  you,  with  many  thanl  s  ir  kindi 

York  draft  for  $50,000,  payable  to  your  order,  as  r, 
by  you  on  the  above-mentioned  account.     Kindly  ackn 
same  and  oblige,  .    .      . 

Yours,  etc., 
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(Since  the  foregoing  statement  was  published,  on  the  9th  day  of  March,  1909,  the 
following  letter,  which  had  been  misplaced  on  my  files,  was  discovered  on  my  files, 
but  out  of  its  proper  place.  I  publish  it  here  now  as  an  insert  to  have  it  in  its  proper 
place  in  this  record: 

26  Broadway,  New  York,  February  17,  1902. 

My  Dear  Senator:  I  have  your  favor  of  the  14th,  with  the  inclosure  as  stated, 
and  am  very  sorry  to  hear  of  the  failure  of  the  proposed  transaction.  With  kind 
regards,  I  am, 

Very  truly,  yours.  John  D.  Archbold. 

Hon.  J.  B.  Foraker,  Washington,  D.  C. 

Tf  Mr.  Hearst  had  read  these  accompanying  letters,  particularly  that  from  Mr.  Arch- 
bold  of  January  21,  and  my  letter  of  February  14,  returning  the  money,  he  would  have 
known  that  the  certificate  of  deposit  had  no  reference  whatever  to  the  Jones  bill  or 
any  other  bill.  They  were  near  enough  together  in  point  of  time  and  presumably 
near  enough  together  on  the  files  to  make  it  difficult  for  any  searcher  for  the  facts  and 
the  truth  to  miss  them  or  overlook  them. 

Mr.  Hearst  stated  in  his  speech  at  Columbus  that  the  letters  had  been  furnished  him 
by  a  "gentleman"  (?)  whose  name  he  would  not  give  for  fear  the  Standard  Oil  Co. 
might  persecute  him. 

Perhaps  this  gentleman  did  not  find  these  missing  letters.  Perhaps  if  he  found  them 
he  did  not  furnish  them  to  Mr.  Hearst.  In  any  event,  perhaps  the  omission  to  read 
them  was  made  because  if  read  they  would  have  defeated  the  object  to  be  accom- 
plished. However  that  may  be,  this  correspondence  surely  and  conclusively  disposes 
of  that  matter. 

THE    PRICE    BILLS. 

Until  now  I  have  not  made  any  statement  about  the  letter  Mr.  Hearst  read  at  Colum- 
bus from  Mr.  Archbold  to  me,  dated  March  9,  1900,  calling  my  attention  to  two  bills  in- 
troduced in  the  Ohio  Legislature  by  Mr.  Price.  I  have  delayed  saying  anything 
about  this  letter,  because,  having  no  recollection  on  the  subject,  I  have  been  trying 
to  ascertain,  if  I  received  the  letter,  what  I  did  with  it  or  did  on  account  of  it.  I  can 
not  find  any  trace  of  such  a  letter  on  my  files  or  of  any  answer  in  my  letter  book.  I 
have  not  been  able  to  communicate  with  Mr.  Price,  who  introduced  the  bills  men- 
tioned, but  he  has  stated  in  a  public  interview  that  he  abandoned  the  bills  because 
Gov.  Nash  told  him  that  Senator  Hanna  and  I  were  both  opposed  to  the  measures,  and 
that  we  feared  it  might  damage  President  McKinley's  interests  in  the  national  cam- 
paign upon  which  we  were  then  entering  if  their  passage  should  be  insisted  upon. 

Mr.  Price's  statement  suggests  to  my  mind  that  in  all  probability  I  referred  the  letter 
to  Gov.  Nash.  I  do  not  know  of  any  other  way,  if  I  ever  received  it,  to  account  for  its 
absence  from  my  files,  which  are  carefully  kept.  Such  a  disposition  of  the  letter 
would  be  in  accordance  with  what  is  usually  done  with  all  such  communications. 

In  any  event,  I  know  that  I  took  no  action  with  respect  to  it,  nor  on  my  own  motion 
with  respect  to  any  other  bill  pending  in  the  Ohio  Legislature  at  that  time  or  at  any 
other  time  since  I  became  a  member  of  the  Senate,  March  4,  1897. 

In  no  instance  since  that  date  have  I  sought  in  any  way  to  influence  legislation  at 
Columbus,  except  when  applied  to  for  my  opinion  by  some  member,  as  has  happened 
a  few  times,  and  never  before  March  4,  1897,  except  only  by  arguments  before  open 
meetings  of  the  regular  committees.1 

While  I  have  occasionally  heard  from  Mr.  Archbold  during  the  period  that  has 
elapsed  since  the  termination  of  my  employment  in  the  early  part  of  1901,  I  do  not 
recall  receiving  any  letter  from  him  except,  if  I  received  it,  the  one  relating  to  the 
Jones  bill,  which  had  any  reference  to  legislation  pending  in  Congress  or  to  anything 
with  respect  to  which  I  had  any  official  duty  to  perform,  until  ho  wrote  me  the  letter 
of  May  7,  1906,  proposing  a  reemployment  with  respect  to  the  suits  and  prosecutions 
threatened  in  Ohio.  In  any  event,  he  never  addressed  me  on  any  subject,  since  my 
employment,  except  only  as  any  other  citizen  with  whom  I  was  acquainted  might 
have  done,  and  there  was  never  a  suggestion  from  him,  or  from  anybody  else,  that  I 
was  under  the  slightest  obligation  to  support  or  oppose  any  proposed  legislation  on 
behalf  of  that  company;  nor  was  there  ever  a  suggestion  by  anybody  that  I  should 
receive  any  compensation  or  reward  of  any  kind  whatsoever  on  that  account. 

And  what  is  true  in  this  respect  as  to  the  Standard  Oil  Co.  is  also  and  equally  true 
as  to  every  other  trust,  corporation,  or  person.  Notwithstanding  what  the  President 
says  in  his  answer  to  Mr.  Bryan,  of  September  23,  that  I  was  the  representative  and 

'  See  letter  of  M.  W.  Ilissey,  printed  at  the  end  of  this  statement. 
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champion  and  defender  of  corporations  in  the  Senate,  there  is  uol  a  word  tb  in 

any  such  statement,  whether  made  by  him  "r  anj  bodj  else,  ami  there  is  do!  a  scrap 
of  evidence  that  can  he  produced  Bupporl  Lng  any  Buch  charge  thai  can  qoI  l»-  as  fully 
and  satisfactorily  explained  as  has  been  explained  the  letter  aboul  the  Jones  bill 
and  the  proposed  purchase  of  the  ( >hio  State  Journal. 

Just  as  1  was  closing  the  foregoing  statemenl  I  received  through 
the  mail  unsolicited  the  following  letter  from  Mr.  M.  W.  II 

COLl  MBl  3,  '  'ill.,     § 
Hon.  J.  B.  FORAKER,  Cincinnati,  Ohio. 

My  Dear  Senator:  Noticing  the  recent  new-paper  statemenl  aboul  two  bills 
relating  to  corporations  introduced  in  the  Ohio  General  Assembly  in  the  year  1900  by 
Hon.  Aaron  Trice,  of  Alliens,  and  his  statemenl  thai  they  were  presented  al  the 
requesl  of  the  late  Gov.  Nash,  I  beg  to  Btate  thai  1  was  presenl  al  thai  session  of  the 
general  assembly,  engaged  in  watching  legislation;  thai  1  personallj  .1  with 

Gov.  Nash  as  to  the  propriety  and  wisdom  of  these  hills  becoming  laws,  and  be  agreed 
with  me  that  it  was  uol  wise  to  pre--  these  measures  al  thai  time,  and,  with  his  consent, 
they  were  no1  passed. 

[had  no  consultation  with  you  in  this  matter  and  final  action  was  in  i 
influenced  by  you. 

I  make  this  statement  in  justice  to  you  and  in  order  thai  history  may  be  clear  and 
accurate.     With  best  wishes, 

Yours,  etc.,  H.  M    I  It- 

Mr.  Hissey  was  always  an  ardent  adherenl  of  S<  nator  Hanna,  and 
"was  presenl  at  that  session  of  the  general  assembly  "'  as  hi  stati 
"engag  sd  in  watching  1<  gislation,  "  probably  al  the  request  of  Senator 
Hanna;  certainly  uol  at  my  request,  for  1  never  al  anytime  had  any- 
one present  at  any  session  of  any  gem  ral  assembly  "watching  legis- 
lation, "  or  for  any  other  purposi  s. 

Although  not  a  part  of  any  statemenl  of  mine,  it  is  so  confirmatory 
that  I  here  insert  the  following  Letter  from  Mr.  Price  to  the  late  Judge 
William  II.  West,  of  Belief ontaine : 

Athens,  '  >hio,  D  '08. 

Hon.  W.  H.  West,  Belief  ontaine,  Ohio. 

My  Dear  Sir:  Yours  was  received  to-day  and  noted,  and  I  shall,  briefly  as  I  i  an, 
comply  with  your  request. 

House  bills'469  and  500,  introduced  by  me  in  the  lower  house  of  the  I  >hio  I  egjsla- 
ture  at  its  session  in  1900.  were  prepared  by  the  late  ex-Gov.  Nash  in  hu 
were  introduced  by  me  at  his  request.    They  were  known  and  denominated  al 
time  in  the  press"  correspondence  and  elsewhere  as  administration  md 

embodied  the  ideas  of  the  late  Gov.  Nash  upon  the  subji  rate  legi 

All  steps  taken  bv  me  with  reference  to  these  bills  and  the  action  of  th< 
having  them  under  consideration,  and  the  action  of  the  lower  house  upon  ills, 

were  approved  by  the  then  Gov.  Nash  in  advance  at  all  times,  and  the  reason  he 
me  for  not  pn— in-  these  bills  to  ;  at  thai  session  was  thai  the  Republt 

national  administration  at  Washington  was  opposed  to  the  entering  upon  such  l< 
lation  at  that  particular  time,  for  the  reason  thai  il  would  jeopardize  tl 
vote  of  Ohio  for  Presidenl  McKinley's  reelei  tion  in  the  fall  of  1900,  and  i 

advised  me  that  for  this  reason  and  for  the  e; 1  of  the  party  al  iingel< 

felt  constrained  to  abandon  his  purpose  of  passing  these  bills  al  tha 
legislature,  and  be  did  so. 

At  the  session  of  1902,  at  which  time  I  was  serving  my  second  term  in  the  hou 
substance  of  these  bills  came  before  the  Legislature  of  1  >hio  in  tl  ind  V\  uha  1 

which  are  now  on  the  statute  books  of  Ohio.     The  1  !ole  law  can 
receipts  of  the  public-service  corporations  and  the  Willis  law  car 
paid-up  capital  stock  of  private  corporations.     No  taj  bodied  in  bills 

500,  introduced  by  me,  and  the  tax  feature  was  an  innovation  upon  the  original  id 
of  the  late  Gov.  Xash,  as  he  embodied  his  ideas  in  the  bills  thai  I  ml  I  al  his 

request.  ,      .... 

I,  as  reputed  author  of  these  bills,  and  as  chairman  ol  the  judiciarj 
the  house,  had  frequent  conferences  with  Gov.  Nash  while  th< 
committee,  and  also  before  a  sp  immittee  created  by  the  b 
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them,  of  which  committee  I  likewise  was  chairman,  ami  while  they  were  upon  the 
house  calendar,  and  my  conduct  with  reference  therein  was  directed  hy  the  wishes 
of  Gov.  Nash  and  as  he  communicated  the  same  to  me;  and  the  action  of  both  com- 
mittees, the  house,  and  the  senate,  upon  these  bills  had  his  full  and  unqualified 
approval  at  all  times. 

At  no  time  did  Senator  Foraker  communicate  to  me.  either  directly  or  indirectly, 
by  any  means  whatever,  of  or  concerning  these  bills,  but  the  late  Gov.  Nash,  in  one 
of  our  conferences  advised  me  that  the  late  Senator  Hanna,  on  the  preceding  evening 
by  telephone,  had  counseled  him  to  abandon  his  purpose  of  passing  the  bills  at  that 
session,  and  the  grounds  as  given  then  by  the  governor  as  the  reason  for  Senator 
Hanna 's  request  were  those  stated  above  by  me  in  this  letter.  At  this  same  conference 
I  was  informed  by  the  then  governor  that  Senator  Hanna  had  stated  to  the  governor 
at  the  same  time  that  he.  Senator  Hanna,  had  sought  and  had  conference  with 
Senator  Foraker  in  Washington  with  reference  to  the  policy  of  the  party  to  these 
bills  at  this  session,  and  that  Senator  Foraker 's  judgment  was  in  accordance  to  that 
expressed  by  Senator  Hanna  to  the  governor  over  the  telephone.  Outside  of  what 
Gov.  Nash  said  to  me  I  had  no  knowledge  whatever  of  the  attitude  of  either  Senator 
Hanna  or  Senator  Foraker  upon  the  bills  or  the  policy  behind  the  lulls. 

After  this  conference  spoken  of  above  !  understood  and  knew  that  the  governor 
had  for  the  time  being  abandoned  his  purpose  of  pressing  these  bills  at  that  session 
for  passage,  but  that  he  would  seek  to  have  them  enacted  at  the  next  session,  which 
he  did.  as  a  part  of  his  policy  and   the  policy  of  the  Republican  Party  of  the  State. 

This  he  declined  to  do  in  1900,  but  permitted  them  to  foreshadow  his  policy  of  the 
session  of  1902,  when  the  substance  of  both  bills  were  enacted  into  law.  where  they  are 
found  to-day. 

Aery  truly,  yours,  A.  E.  Price. 

It  will  be  noticed  that  according  to  Mr.  Price  the  statement  made 
to  him  by  (toy.  Nash  was  that  Senator  Hanna,  with  my  concurrence, 
advised  the  postponement  of  his  bills.  All  I  can  say  about  that  is  to 
repeat  that  it  may  have  so  happened ;  but  I  have  no  recollection  of 
any  such  conversation  with  Senator  Hanna,  and  I  have  nothing  on 
my  files,  which  have  been  carefully  searched,  that  indicates  that  I 
ever  received  anv  such  a  letter  from  Mr.  Archbold,  or  that  I  ever  did 
any  thing  on  account  of  it  if  I  did  receive  such  a  letter. 

DENVER. 

At  Denver,  referring  to  me  and  my  answers.  Mr.  Hearst  said: 

He  claimed  that  his  services  to  the  Standard  Oil  had  nothing  to  do  with  national 
legislation.  Then  I  produced  a  letter  from  Mr.  Archbold,  in  which  Mr.  Foraker  was 
asked  to  oppose  a  United  States  bill  introduced  by  Senator  Jones,  of  Arkansas. 

Now,  Mr.  Foraker  says  that  I  have  letters  which  will  prove  the  innocence  of  his 
Standard  Oil  connections. 

I  assure  him  that  I  have  looked  through  my  collection  of  letters  very  carefully 
without  being  able  to  find  any  letters  of  that  kind.  I  was  fortunate  enough,  however, 
to  find  two  more  letters  which  mention  large  additional  sums  of  money  sent  to  him  by 
the  Standard  Oil,  while  he  was  supposed  to  be  representing  the  people  in  the  United 
States  Senate. 

I  am  sorry  that  Ihese  letters  are  not  the  kind  of  letters  Mr.  Foraker  asked  for.  but  he 
still  ha-  the  privilege  of  explaining  whether  these  additional  payments  were  loans  or 
gifts.     Here  are  some  of  the  letters: 

26  Broadway,  New  York,  December  11,  1900. 
My  Dear  Senator:   Referring  to  our  telephonic   conversation  of  to-day,   1  now 
Qclose  you  certificate  of  deposit  to  youi  favor  for  $5,000. 
Truly,  yours, 

John'    D.    Ai:<  huoi.o. 

To  ;t  'ii.  1.  B.  Foraker, 

Sixteenth  Street,  Washington,  l>.  ('. 
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26  Broadtr  \ 
Mi   Di  \k  Si  s  ltoe:  In  pursuance  of  our  understanding  in  our  talk  over  the  tele- 
phone in-day.  I  now  beg  i"  inclose  you  certificate  of  deposit  to  your  fa 
Truly,  yours, 

John   D    \w  bboi  d, 
To  Hon.  J,  B.  Fob  iki 

1500  Sixteenth  Street,  Washington,  D    I 

I  have  already  read  Letters  to  prove  thai  Mr   Forak<  i  received  one  drafl  [< 
and  one  drafl  for  $15,000  and  one  drafl  of  $50,000.     Mr.  Foraker  asserts  that  the  • 
check  was  money  advanced  by  the  Standard  <>i!  to  gel  control  of  a  n<  r  in 

Ohio,  and  thai  he  later  returned  thai  money. 

I  am  willing  to  believe  thai  this  is  true  bu1  in  addition  to  the  loan  00  In' 

received  payments  of  $44,500  which  were  nol  Loans. 

I  say  i hat  these  additional  letters  that  I  have  produced  do  nol  prove  Mr.  Foraker'a 
innocence,  but,  on  the  contrary,  they  go  to  show  thai  the  services  he  rendered 
Standard  Oil  must  have  been  verj  effective  to  warrant  bo  many  heavy  payment* 
such  short  time. 

This  speech  appeared  in  the  newspapers  of  September  30,  1908.     I 

answered  as  follows: 

IV. 

[Published  Oct.  2, 1908.] 

The  questions  in  this  whole  matter  in  which  the  public  is  conc<  rmd  are: 

1.  Whether  I  was  employed,  which  was  never  concealed  or  denied;  and. 

2.  The  character  of  that  employment — whether  it  had  any  relation  to  my  duties 
as  Senator  or  influenced  me  in  any  manner  in  regard  thereto. 

On  all  these  points  1  have  answered  fully  in  my  former  published  Btatemi 
1  have  nol  until  now  spoken  of  the  compensat  Lon  I  received,  because  if  the  <  mploy- 
ment  was  improper  it  would  be  no  defense  to  show  thai  il  was  a  small  sum,  and  if, 
on  the  other  hand,  the  employment  was  proper  the  compensation  concerned  only 
the  company  and  myself    nobody  else.     If  my  former  statements  are  trim,  as  I  k: 
them  to  be,  the  employmenl  was  entirely  proper  and  Legitimate,  and  therefor    thi 
question  of  compensation  is  one  I  do  nol  feel  called  upon  to  discuss  with  Mr.  !!• 

In  view,  however,  of  the  importanl  character  of  the  sen  Lc<  -  n  □  I  r    I.  the  ability 
of  the  company  to  pay.  and.  if  it  may  be  considered,  although  unforseen,  the  d 

freeable   experience   to   which  1  am  subjected.   I    think    it    would    I"-   difficult    for 
fr.  Hearst  to  show  that  I  was  overpaid,  l>ut  if  he  should,  thai  would  b<  tter 

for  the  company  to  complain  about  and  not  Mr.  Hearst. 

For  the  benefit  of  those  who  may  not   have  read    my  former  - 
that  my  employment  was  confined  to  the  affairs  of  the  company  in  Ohio  line 

its  reorganization  after  the  decision  of  our  Supreme  Court  dissolving  th 
that  i'  was  ended  long  before  th  ay  had  become  in  any  wa 

legislation  by  Congress  or  the  subjocl  of  attacks  of  any  kind  in  the  COU1 
by  the  United  States  Government,  and   before  any  such   Legislation  b)  i 
any  proceeding  by  the  United  Stat  -  1 1  inst  the 

or  fori  seen,  and  that  such  employment  has  n<  \  er  b<  en  renewed,  altl 
shown,  again  tendered  and  declined  in  L906. 

If  I  did  not  have  a  righl  to  accept  thai  •  mploj    ien1  I  should  pi 
cised  for  having  been  for  years  employed  by  the  Ohi 
that  while  such  employment  has  no  relation  to  my  dut  u  3  in  I 
way  now  unfor  seen  the  company  may  be  subjected  hereafter  to  legi 
gress  or  to   Federal   procedure  airainsi    it;    or   perhaps    1    should 
once  representing  the  General  Electric  Co.,  although  tha 
to  the  Senate,  or  the  Cincinnati  Telephone  Co.,  by  which  I 

-  before  and  for  some  time  after  I  was  elected  to  th<   S 
of  the  Bell  Telephon  ■  Co.,  and  th 

Telephone  Co.     have  now-  been  charged,  according  to  the  newspap 
lation  of  the  antitrust  laws  and  are  to  be  civilly  and  criminally  pi 
the  Attorney  General  of  the  I  "nit  d  Sta 

When  I  was  employed  by  the  Standard  Oil  Co.  then 
probability  of  thai  companj  b<  ing  legislated  aboul  b; 
in  the  Federal  courts,  so  far  as  anybody  was  then  aware,  than  then 
as  to  the  other  companies  named  al  the  times  when  I  n 
If  such  mere  possibilities  are  to  liar  employment,  then  i 
sandy  act  as  attorney  in  any  case,  and  •  •■  ery  one  should  imn  ■ 

510S9— pt  34—12 1 
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effice.  No  such  rule  has  ever  heretofore  obtained,  and  there  is  no  reason  why  any 
such  rule  should  obtain.  All  lawyers  at  least  fully  understand  that  when  a  profes- 
sional service  has  been  rendered  and  has  been  paid  for  all  obligation  ceases  on  both 
sides,  and  that  no  lawyer  is  bound  by  reason  of  a  previous  employment  to  show  any 
favor  at  any  subsequent  time  as  attorney,  public  official,  or  otherwise  to  anyone  who 
may  have  been  his  client. 

Finally,  if  I  committed  any  offense  against  the  law,  let  somebody  specifically  point 
it  out  and  proceed  against  me.  The  courts  are  open,  and  although  they  have  been 
severely  criticized,  yet  the  people  have  confidence  in  them  and  will  accept  and  be 
satisfied  with  their  judgments.  If  there  be  any  just  basis  for  this  reckless,  wholesale 
defamation  and  attempted  assassination  of  character,  let  it  take  some  tangible,  open, 
and  fair  form  of  procedure,  where  all  interested  can  appear  and  be  fully  heard. 

AT    EL    PASO. 

Mr.  Hearst,  according  to  my  recollection  and  the  newspaper  clip- 
pings I  have  before  me,  next  appeared  at  El  Paso,  Tex.,  October  2, 
and  there  made  an  attack  on  Senator  Bailey  and  renewed  his  attack 
on  me,  but  without  producing  any  additional  letters  or  documents. 
So  far  as  I  am  aware  he  has  never  produced  any  new  or  additional 
letter  or  document  since  his  Denver  speech,  although  he  has  repub- 
lished a  number  of  the  letters  repeatedly  in  connection  with  com- 
ments intended  to  create  impressions  favorable  to  the  conclusions  he 
has  from  time  to  time  announced,  and  I  have  not  made  since  my 
answer  to  his  Denver  speech  any  public  statement  of  any  kind,  so 
far  as  I  now  recall,  in  answer  to  his  charges;  not  that  I  was  " over- 
whelmed "  by  documents  produced  and  driven  away  from  the  further 
discussion  of  the  matter,  but  because  what  Mr.  Hearst  had  said  was 
in  my  opinion  fully  and  conclusively  answered  by  the  statements  I 
published. 

In  his  El  Paso,  Tex.,  speech  he  was  reported  by  the  newspapers 

as  saying: 

In  conclusion,  let  me  state  Mr.  Foraker'e  explanation  of  the  loan  he  secured  from 
the  Standard  Oil.  He  declares  in  a  signed  statement  that  he  borrowed  the  money 
to  secure  control  of  a  leading  newspaper  in  Ohio,  and  that  he  returned  the  money 
later.     I  believe  that  to  be  true. 

Of  course  he  believed  it  to  be  true;  and  of  course  he  knew  it  was 
true  before  he  read  any  of  his  letters,  for  on  the  very  face  of  the 
letter  itself,  the  one  read  by  him,  it  was  made  perfectly  clear  that 
it  did  not  have  reference  to  any  legislation  pending  in  the  Senate, 
for  this  language  is  employed  by  Mr.  Archbold  in  that  letter: 

Your  letter  states  the  conditions  clearly,  and  I  trust  the  transaction  will  be  success- 
fully consummated. 

This  language  would  have  been  sufficient  to  have  warned  anybody 
except  a  professional  muckraker,  who  was  intent  on  something  spec- 
tacular for  his  own  notoriety  and  advancement,  regardless  of  what 
the  effect  might  be  upon  other  people. 

At  another  place  in  that  same  speech  he  was  reported  in  the  news- 
paper as  saying  "that  I  received  fees  from  the  Standard  Oil  Co.  for 
services  rendered,  and  repaid  this  loan  of  $50,000."  I  mention  what 
lie  said  at  El  Paso  only  for  the  purpose  of  showing  that  it  had  not 
yet  occurred  to  Mr.  Hearst  when  speaking  at  El  Paso,  after  all  his 
letters  had  been  published,  that  he  now  publishes,  and  after  he  had 
seen  all  my  answers  thereto,  that  I  had  made  any  misstatement,  or 
that  he  had  produced  any  letter  that  convicted  me  of  falsifying, 
much  less  that  he  had  driven  me  from  the  field  of  discussion. 
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Since  that  time,  if  I  ma\  repeat,  Mr.  Hearsl  nas  nol  published, 
far  as  I  am  aware,  any  Letter  from  me  or  I"  inc.  in  addition  1"  lli 
lie  had  already  published  before  lie  reached  El  Paso. 

This,  then,  was  the  slate  of  the  record  with  respeel  i"  ilii-  mattei 
so  far  as  1  am  acquainted  with  it.  when  Mr.  Hearsl  commenced  pub- 
lishing his  magazine  articles,  in  which,  especially  the  last,  lie  repeats 
(he  charge  that  1  made  False  statements  in  answering  hi-  attacks  and 
then  proceeds  to  again  specify  wherein  and  in  what  manner  I  made 
ii\\^<'  statements. 

I  have  already  quoted  the  language  employed  by  him  in  the  October 
number  of  Ids  magazine,  hut  for  the  purpose  of  indicating  clearh  the 
charge  he  makes,  I  quote  again  from  what  1  have  quoted,  a-  follow,; 

It  has  been  the  custom  in  publishing  these  incriminating  Standard  <»ii 
to  make  public  a1  once  all  the  documents  involving  some  guilty  individual. 

The  publication  of  a  small  part  of  the  documents  had  often  had  th<  of 

inducing  Borne  person  who  has  been  exposed  to  make  explanations  which  art 
and  which  can  be  proved  to  he  false  by  docun*  I  yel  publisl 

This  occurred  in  the  case  of  Senator  Foraker.  Senator  Foraker  declared  thai  he  had 
received  the  secret  certificates  of  deposit  for  large  sums  from  Mr.  Archbold  in  return 
merely  for  legal  services.  Senator  Foraker  stated  thai  he  had  no1  performed,  ami 
had  not  been  expected  to  perform,  any  act  in  his  political  capacity  forthe 

Standard  Oil  Co. 

Thereupon  another  letter  was  published  from  Mr.  Archbold  which  definitely  called 
Senator  Foraker's  attention  in  a  hill  introduced  by  Senator  Jones  in  the  Senate,  and 
directed  Senator  Foraker  to  use  his  best  efforts  to  defeal  Senator  Jones's  bill. 
****** 

Thus  Senator  Foraker  established  a  reputation  nol  only  as  a  corruptionist,  bul  .. 
falsifier. 

These  are  serious  charges,  but  in  the  lighl  of  the  record,  a-  well  as 
in  fact,  they  are  downright  falsehoods.  The  letter  from  Mr.  Archbold 
about  Senator  Jones's  bill,  to  which  he  refers,  will  hear  reproduction. 

It  reads  as  follows: 

26  Broadway,  Feb 

To  Hon.  J.  B.  Fobaker,  Washington,  D   C 

Dear  Senator:  Again,  my  dear  Senator,  1  venture  to  write  you  a  word 
the  bill  introduced  by  Senator  Jones,  of  Arkansas,  known  as  S  649,  intended  t< 
the  ad  to  protect  trade  and  commerce  against  unlawful  restraints  and  monopolK 
introduced  In  him  Deeomher  1.     It  really  seems  as  though  tin-  hill  i-  y< 
sarih  severe,  and  even  vicious.     Is  it  nol  much  better  to  test  the  application  ol 
Sherman  law  instead  of  resorting  to  a  measure  of  this  kind?     1  hope  you  wil 
aboutit,  and  I  will  he -reatlv  pleased  to  have  a  word  from  you  on  tn< 
bill  is,  I  belie\e.  still  in  con  mittee. 

With  kind  regards,  very  truly,  yours,  -1""  •   "   Archb( 

It   will   he  noted   that    Mr.    Hearst   says  Mr.    V  chbold 
Senator   Foraker  to   use  his  best    efforts   to  defeal    Senate     . 
bill."     1   submit   thai    the   language  of   Mr.   Archbold  v   l< 
not   bear  any  such  construction,  bul   that   it   is  simple 
communication,  such  as  every  Senator  and  every  Men 
is  liable  t<»  receive  in  any  and  everv  mad  thai  comes 
course  of  his  service.     It  does  nol   "direct,"  or  even  requ< 
defeal  the  I  ill.     Therefore,  if  I  ever  gol  such  a  letter,  of  which 
no  recollection  and  of  which  1  have  been  unable  until  now,  as  I  ' 
in  1908,  to  find  any  trace  on  my  files  or  among  the  copies  of  n 
letters    there  is  nothing  in  the  letter  itself  to  justify  the  claim 
by  Mr.  Hearsl  thai  this  letter  refuted  or  contradicted  m 
any  statement   1  ever  made  aboul   the  paymenl  ol 
anything  else.     But  I  am  nol  compelled  to  reh  on  tl      statemei 
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have  made  that  the  payments  referred  to  were  on  account  of  legal 
services  rendered  under  a  perfectly  legitimate  employment. 

It  did  not  occur  to  me  when  I  made  my  former  statements,  con- 
firmed by  Mr.  Virgil  P.  Kline,  a  Democrat  in  politics  and  a  man  of 
the  highest  character,  ranking  for  years  with  the  leaders  of  his  pro- 
fession in  this  State,  confirmed  also  by  a  letter  from  Mr.  M.  F. 
Elliott,  one  of  the  general  counsel  of  the  Standard  Oil  (  o.,  in  coopera- 
tion with  whom,  as  well  as  with  Mr.  Kline  and  Mr.  Dodd,  the  general 
counsel  of  the  company,  my  services  were  rendered,  saying  nothing 
about  the  confirmation  of  all  they  say.  by  Mr.  Archbold  that  any 
further  proof  was  necessary  to  satisfy  even  Mr.  Hearst. 

These  letters  from  Mr.  Kline  and  Mr.  Elliott  were  pul  lished  at  the 
time,  1  ut  I  reproduce  them  now  for  convenient  reference: 

Cincinnati,  October  5,  1908. 
Virgil  P.  Kline,  Esq.,  Cleveland,  Ohio. 

Dear  Sir:  In  view  of  the  charges  of  Mr.  Hearst  and  the  discussion  now  going  on 
in  the  newspapers  as  to  the  character  of  my  employment  by  the  Standard  Oil  Co. 
and  the  services  I  rendered  under  such  employment,  I  would  be  glad  if  you  would 
write  me  in  regard  thereto,  and  give  me  permission  to  use  your  letter  if  occasion 
should  seem  to  require  it.  I  make  this  request  because  I  was  employed  by  you  per- 
sonally, and  because  you  are  entirely  familiar  with  the  scope  of  that  employment, 
the  services  rendered,  and,  hi  short,  the  whole  subject,  and  because,  under  the  cir- 
sumstances,  I  prefer  that  you  rather  than  myself  should  speak  on  these  points. 

With  assurances  of  continued  regard,  I  remain, 

Very  truly,  yours,  etc.,  J.  B.  Foraker. 


Klixe,  Tolles  &  Goff, 

1215  Williamson  Building, 

Cleveland,  Ohio,  October  6,  1908. 
Hon.  Joseph  B.  Foraker,  Cincinnati,  Ohio. 

My  Dear  Sir:  I  am  just  in  receipt  of  yours  of  the  5th  instant,  asking  me  to  write 
you  in  regard  to  your  employment,  with  permission  to  use  my  letter  if  occasion 
should  seem  to  require.     With  that  request  I  am  glad  to  comply. 

In  December,  1898,  at  the  time  you  were  employed  by  me,  there  was  pending  against 
the  Standard  Oil  Co.,  in  the  supreme  court  of  the  State  of  Ohio,  very  serious  and  diffi- 
cult litigation.  A  proceeding  in  contempt  had  been  instituted  by  the  attorney  gen- 
eral, charging  that  company  with  having  willfully  violated  the  order  of  the  supreme 
court  directing  it  to  withdraw  from  the  trust  agreement.  The  company  had  answered, 
issues  had  been  made  up,  and  a  considerable  volume  of  testimony  taken. 

There  was  also  pending  against  the  Buckeye  Pipe  Line  Co.  a  proceeding  in  quo 
warranto,  charging  it  with  being  a  member  of  a  trust  in  violation  of  the  antitrust  laws 
of  the  State;  also  a  like  proceeding  against  the  Ohio  Oil  Co.  and  the  Solar  Refining 
Co.,  and  one  of  a  like  character  at  that  time,  I  think,  threatened  against  the  Standard 
Oil  Co.  of  Ohio,  and  which  was  brought  in  January,  1899.  These  were  so-called 
constituent  companies  of  the  Standard  Oil  trust. 

These  bills  in  quo  warranto  were  all  filed  in  the  supreme  court  and  asked  for  the 
revocation  of  the  charters  of  the  said  several  corporations,  the  appointment  of  receiv- 
ers to  take  possession  of  the  properties,  and  the  dissolution  of  the  various  companies. 
Many  millions  of  dollars  of  property  were  thus  involved  in  the  litigation  already  pend- 
ing, and  much  imperiled,  in  addition  to  the  other  litigation  threatened. 

It  was  in  the  midst  of  these  difficult  oases,  with  the  very  serious  consequences 
incident  to  any  adverse  decision,  thai .  w  ith  the  approval  of  my  client,  I  turned  to  you 
for  assistance  and  advice. 

The  Standard  Oil  Co.  of  Ohio  had  endeavored  in  good  faith  to  comply  with  the 
order  of  the  Supreme  Court.  The  trust  certificate  holders  had,  l>y  a  resolution  passed 
at  a  meeting  held  in  New  York  in  Manh,  1892,  determined  not  only  that  the  Standard 
Oil  Co.  of  Ohio  should  withdraw  from  the  so-called  trust  agreement,  but  that  the  trust 
itself  should  be  dissolved,  and  the  trustees  had  entered  in  good  faith  upon  the  policy 
of  a  dissolution  and  a  winding  up  of  the  entire  trust. 

Many  practical  difficulties  presented  themselves,  as  the  trust  certificates,  of  a  par 
value  of  more  than  $97,000,000,  were  held  everywhere  throughout  the  country,  had 
been  invested  in  by  savings  banks  and  trust  companies,  had  passed  from  hand  to  hand 
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in  the  markel  for  l<>  years,  wore  held  in  large  and  small  am  uints  and  the  el 

the  trust  certificate  holders  a  legal  interest  in  the  Btock  oi  the  various  companies  that 

had  formerly  been  in  the  trust  was  oi i  great  difficulty. 

I  had,  1  rcn it'iu Kit.  a  prolonged  interview  with  you  when  I  first  met  you  inconni 
with  this  business.    Copies  of  the  pleadings  in  the  contempt  case  v.  en-  shown  you  and 
the  substance  of  the  evi  lence  already  taken  narrated,  together  with  the  action  "i  the 

certificate  holders  taken  at  the  meeting  and  the  course  of  proc ling  of  the  trusti 

carrying  oul  the  purpose  of  the  resolution  to  dissolve  the  trust,  and  a  little  later  certi- 
fied copies  of  the  voluminous  pleadings  in  the  four  cases  above  named,  and  the  inter 
rogatories  annexed  thereto,  directed  to  the  officers  of  the  four  companies  above  named, 
were  furnished,  and  the  history  of  each  one  of  those  companies  and  the  relal  ich 

to  the  Standard  Oil  Co.  of  Ohio  and  of  the  other  organizations  alleged  to  be  meml 
of  the  trust  (some  20  in  number),  became  the  subject  <>i  investigation  at  Mine  by  you. 
The  importance  of  the  litigation  could  hardly,  from  the  standpoint  of  the  standard,  be 
overrated. 

The  company  in  Ohio  which  had  been  ordered  to  withdraw  from  the  trust  agreement, 
could  not  afford  to  permit  itself  to  be  put,  nor  could  the  gentlemen  who  managed  it 
permit  themselves  to  be  put,  in  the  attitude  of  defj  bag  the  law .     \  heavy  fine  might 
have  been  imposed,  a  receiver  might  have  been  appornte  I,  and  the  vast  busi 
the"  organization  irreparably  injured. 

The  threequo  warranto  eases  then  pending,  and  the  fourth  one  threatened,  as  already 
stated,  and  later  begun,  called  for  mosl  drastic  action  upon  the  pan  of  the  supreme 
court  it"  its  judgment  should  be  adverse.  It  was  asked,  in  each  of  the  four  quo  ■•• 
ranto  cases,  and  such  was  a  proper  prayer,  thai  each  of  the  four  defendants  be  ad- 
judged to  have  forfeited  and  surrendered  their  corporate  rights  and  franchises,  thai 
they  lie  dissolved,  and  that  the  court  appoint  trustee-  to  wind  up  their  affairs  and  dis- 
tribute their  property. 

It  was  upon  a  realization  of  these  serious  and  disastrous  consequences,  well  know 
your  ability  as  an  attorney,  and  the  respecl  lawyers  and  courts  had  for  you  throughout 
the  state,  thai  I  sought  your  service.    You  entered  at  once-  actively  upon  the  employ- 
ment, making  your  own  investigations  here  in  <  mioand  in  New  York,  holding  frequenl 

3ultations  with  myself  and  other  counsel  for  the  company  in  <  olumbus,  Cin» 
nati,  New  York,  and  Washington.  Your  judgmenl  was  sought,  no1  only  as  to  whal 
had  been  done  by  the  Standard  oil  Co.  of  <  >hio  in  itsefforl  to  withdraw  from  the  trust, 
hut  also  as  to  whal  form  of  future  organization  of  the  great  interests  of  this  company, 
and  of  the  constituent  companies,  should  be  taken,  that  they  mighl  not  be  open  to 
any  further  attack. 

For  more  than  a  year  testimony  was  taken  at  various  places,  lull  transcript-  ol  thai 
evidence  furnished  you,  and  suggestions  received  from  you  as  to  the  lines  upon  which 
it  ought  to  be  met. 

The  testimony  having  been  closed,  the  contempl  case  was  finally  submitted  to  I 
supreme  court,  and,  at  the  January  term,  L900  (the  exacl  dan-  I  do  nol   I 
me),  an  entry  was  made  by  the  court,  finding  the  defendant  not  guilty  -I  contempl 
and  dismissing  the  proceedings. 

\  little  later  the  four  ouster  cases  were  also  dismissed,  the  dismissal  "i   the   alter 
es  hein-  made  by  the  court  at  the  suggestion  of  the  then  attorney  general,  .1 

Sheets.  ,  .  .  .  , 

Your  employment  .Mended  overa  period  of  more  than  two  years,  during  which  time 

I  was  repeatedly  in  consultation  with  you,  and  there  was  no  pha i  the  I 

which  you  were'  not  fully  abreast  all  the  time,  and  your  counsel  was  full) 

by  my  associate  counsel  and  by  my  client,  and  there  never  was  a  particle  ol  efl 

upon  our  pari  to  conceal  your  relation  to  the  interests  we  rep  j 

So  farfrom  the  attitude  of  the  company  being  one  ot  a  desire  I  law< 

decree  of  the  court,  it  had  faithfully  endeavor  d  imply  therewith,  an 

the  Valentine  trusl  law  was  concerned,  we  were  nol  trying  I 

to  evade  it      You  understood  perfectly  our  desire,  and  ed  with  it   to  put 

theselarge  propertieson  a  basis  of  conformity  tothedi  thecourl  an        the  law, 

that  they  might  be  safely  and  securely  held  by  their  owni  • 

Your  efforts  greatly  contributed  to  the  -  of  the  litigation  and  tie 

of  the  property  by  its  owners.     At  the  time  of  your  employment  and  when  it 
as  it  did    according  to  my  recollection,  somewhere  about  th< 
there  was  m,  intimation  from  any  source  whatever  of  criticism 
the  Federal  Government,     rhat  did  not  come  for  i  four  > 

and,  so  far  as  I  know,  and  1  have  been  intimately  in  touch  with  the  1 
troubles  of  the  company  mr  i'ii  years,  and  am  still,  nothing  has  ever  I 
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accepted  by  you  inconsistent  with  your  public  duties,  and  so  far  as  I  know  you  have 
had  ao  relation  whatever  to  the  company,  as  an  attorney  or  otherwise,  for  more  than  7 
years. 

You  may  make  any  use  of  this  letter  you  see  fit. 
With  kindest  n  gards,  I  am,  very  truly,  yours, 

Virgil  P.  Kline. 


Cincinnati,  Ohio,  Octobers,  1908. 
M.  F.  Elliott.  Esq.,  New   York  City,  X.   Y. 

Deab  Sir:  I  herewith  inclose  a  copy  of  a  letter  from  me  to  Mr.  Virgil  P.  Kline, 
dati  d  October  5,  and  his  answer  thereto,  dated  October  6.  These  letters  are  e  •li-ex- 
planatory. 

While  you  did  not  have  anything  to  do  personally,  so  far  as  I  am  aware,  with  my 
employment,  yet  you  were  familiar  at  the  time  with  all  the  other  facts  stated  by  Mr. 
Kline. 

If  your  recollection  as  to  them  is  in  accord  with  his,  I  would  be  very  much  obliged 
if  you  would  write  me  a  letter  so  stating,  and  give  me  authority  to  use  it  in  connection 
with  Mr.  Kline's  letter. 

I  hope  you  will  not  think  I  am  imposing  upon  you  in  making  this  request,  but  will 
understand  that,  under  the  circumstances,  I  naturally  hesitate  to  speak  of  either  the 
character  or  value  of  my  services. 

Very  truly,  yours,  etc.,  J.  B.  Foraker. 


Standard  Oil  Co., 
26  Broadway,  New  York,  October  12,  1908. 
Hon.  J.  B.  Foraker,  Cincinnati,  Ohio. 

Dear  Sir:  I  am  in  receipt  of  your  letter  of  the  8th  instant,  with  which  you  inclose 
copy  of  letter  from  Hon.  V.  P.  Kline  to  you  under  date  of  October  6,  1908. 

1  "was  associated  with  Mr.  Kline  in  the  cases  he  refers  to  in  his  letter  and  know  that 
the  statements  contained  in  his  letter  are  true. 

Yours,  truly,  M.  F.  Elliott 

The  following  correspondence  also  confirms  Mr.  Kline's  statement: 

New  York,  December  15,  1898. 
Hon.  J.  B.  Foraker, 

United  States  Senate,  Washington,  D.  C. 
My  Dear  Senator:  I  inclose  under  separate  cover  to  your  house  address  the  infor- 
mation in  contempt  filed  November  9,  1897,  the  answer  of  the  company,  the  reply 
thereto  with  interrogatories  attached,  and  copy  Of  the  answers  to  such  interrogatories 
made  by  Mr.  John  D.  Rockefeller.  These  documents  will  put  you  in  possession  of 
the  charge  and  the  facts  upon  which  we  rely  to  meet  it. 

If  you  should  like  to  see  me  after  your  return  to  Cincinnati  any  time  next  week  I 
will  be  glad  to  run  down.  This  matter  is  so  important  and  pressing  that  we  do  not 
desire  to  leave  anything  undone. 

I  thank  you  for  myself  and  the  gentlemen  whom  I  represent  for  the  very  cordial 
and  appreciative  manner  in  which  you  entered  into  the  business  we  committed  to  you. 
With  the  highesl  regard  for  yourself  personally,  I  am  always. 
yours,  etc., 

Virgil  P.  Kline. 


Kline,  Carr,  Tolles  &  Goff, 

Cuyahoga  Building, 
Cleveland,  Ohio,  January  7,  1899. 
Bon.  J.  B.  Foraker,  Washington,  D.  C. 

Dear  Sir:   *     *  On  Thursday  night  (Jan.  5)  the   attorney  general   began  a 

new  suit  against  the  Standard,  and  it  seems  he  would  not  have  done  this  if  he  had  not 
had  pretty  strong  intimations  from  the  court  that  the  first  one  would  be  profitless.  I 
inclose  you  a  clipping -from  the  Cleveland  Leader  of  yesterday  morning,  which  will 
give  you  the  substance  of  the  last  petition. 

If  you  should  desire  to  see  me  at  any  time  or  place  I  will  promptly  attend  you. 
Very  respectfully,  yours, 

Virgil  P.  Kline. 
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Cl   I    \   I   I    \\1>.     (  Mil- 

Hun.  .1.  1'..  Foraker,  Washington,  h.  C. 

Dead  Sir:  I  inclose  herewith  a  •  -« > | ►  >  of  la.-t  petition  dnsl  th<  ird  <  »il 

Co.     You  will  observe  thai  it  presents  many  questions  of  fact  upon  which  i  l>e 

taken.    Our  answer  will  nol  be  due  until  the  L5thof  Februarj      I    n  til  itioi    I   | 
linns  can  also  be  raised  on  the  cause  of  action  which  die 

Valentine  antitrust  law.     \ny  attempt  to  take  testimony  may  I  dir> 

action  is  one  seeking  to  i  i  a  forfeiture  and  penalty,  and 

aol  obliged,  nor  are  its  officers,  to  criminate  itself.     Besides   u  I  "i"  tho 

code,  this  being  an  action  to  enforce  a  criminal  liabilit j  01  penalty  in  ;  vet 

may  be  filed  which  need  m  orn  to,  though,  of  course,  such  an  il<l  not 

deny  admitted  facts  as  shown  by  former  pleadings  or  by  the  evidei 
[f  we  can,  therefore,  pass  successfully  the  present  danger  and  the  court  will  nol 
it  necessary  for  it  to  enforce  its  order,  1  think  we  can  handle  this  last  suit. 

******* 

I  Bhall  be  glad  to  meet  you  at  Columbus  or  <  Jincinnati  any  time,  th< 
Very  truly,  yoi 

\' 1 1 :>■  1 1    I'     Km 


\\i>  \i;t>  i»ii    Co 
Broadway,   \        I      '.  -Inn nam  *0, 
M.  F.  Eli  iott,  Attorney. 

lion.  J.  B.  Foraki 

United  States  Senate  Chamber,  Washington,  D.  C. 

Mv  Dear  Sir-  Inclosed  please  find  copy  of  my  brief  on  the  demurrer  filed  to  ilie 
interrogatories  in  the  case  of  The  State  of  Ohio  ,-.  The  Solar  Refining  Co.     We  use  the 

ie  brief  in  the  three  cases.     It  was  really  prepared  for  the  Bu 
will  see  from  reading  it.     As  you  very  likely  know,  the  demurrer  i- 
the  2d  of  February. 

Yours,  truly,  M .   I '    I 

Xkw    YORK,  /•'. 

Hon.  .1    B.  Foraker, 

it  Southern  Hotel.  Columbus,  Ohio. 

Steps  being  taken    to  compel   certificate   holders    to   sin 
This,  a-  explained  to  you,  must  be  done  quietly    that  the  value 
in  the  hands  of  small  holders  should  not  l  e  impaired.     We  appreciate  tl 
as  well  as  the  difficulty,  and  in  good  faith  are  trying 

Virgil  I'    Km 


Km- 

(  7, 

Hon.  J.  B.  Foraker, 

Washington,  D.  I  . 

r>i:.\R  -mr:  I  wired  you  last   Monday  from  New  York 
Rockefeller  and  Mr.  Elliott,  as  follows: 

•'Steps  being  taken  to  compel   certificate  holdei 
This,  as  explained  to  you.  must  be  done  quietly,  thai  the  valu< 
the  hands  of  small  holders  should  not  I  <■  impaired.     We  appreci 
as  the  difficulty,      d  in  good  faith  are  trying  to  accomplish 

This  telegram,  I  may  is  justified  by  wht 

which  we  will  soon  realize. 

Yesterday  we  produced  Mr.  Squires 
books  called  for  were  in  hiscusb  <l  tary.  hu1  thai  hedeclint 

giving  as  reasons  that  the  action  w  which  involved 

well  as  the  violation  of  a  criminal  statu 

l ks  might  tend  to  incriminate  the  corporation  and 

individually.     The  commissioner  n  ■mint  hit 

to  the  court.     Three  wa^  »ur1 : 

First.  They  may  find  tl 
under  the  statutory  protection. 

Second.  They  may  :-  •  show  cause  why  1 

contempt. 
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Third.  Under  our  statute  a  motion  might  be  made  for  judgment  by  default. 

If  either  of  the  latter  two  alternatives  are  taken,  we  will,  of  course,  have  an  oppor- 
tunity to  be  heard,  and  will  file  an  answer  setting  up  our  constitutional  rights  and 
raising  the  Federal  cpiestion.  On  that  hearing  the  court  might  think  better  of  their 
former  order,  and.  refusing  to  commit  for  contempt  or  enter  judgment,  vacate  the 
order  made;  but  I  hope  they  will  find  that  his  reasons  for  refusing  to  answer  are 
entirely  satisfactory. 

I  write  that  you  may  be  fully  advised  of  the  situation  to  date.     No  doubt  our  people 
will  communicate  with  you  next  week,  as  Mr.  Elliott,  who  is  with  me,  and  myself, 
have  been  discussing  the  situation,  and  think  that  a  personal  interview  in  New  York 
would  be  desirable,  but  if  one  is  arranged,  it  will  be  done  by  our  people  East. 
Very  truly,  yours,  etc.. 

Virgil  P.  Kline. 


26  Broadway,  New  York,  March  1.  1899. 
Hon.  J.  B.  Foraker.     I 

Dear  Sir:  I  was  in  Columbus  Monday  and  Tuesday  with  Mr.  Kline.  The  attorney 
general  took  the  testimony  of  Mr.  Rice.  The  testimony  given  has  little,  if  any.  bearing 
on  contempt  case.  Our  cross-examination  adduced  the  fact  that  he  employed  Flagg, 
of  this  city,  and  Kinkead  for  the  purpose  of  securing  the  bringing  of  the  contempt 
proceedings,  and  that  in  company  with  them  he  visited  the  attorney  general  and  asked 
him  to  institute  the  proceedings,  and  that  after  such  conference  the  attorney  general, 
Rice  and  his  attorney  had  an  interview  with  certain  of  the  judges  of  the'  supreme 
court,  and  it  was  determined  to  proceed  against  the  company.  The  fact  that  they  had 
an  interview  with  supreme  court  judges  was  a  great  surprise  to  us,  and  Rice  told  that 
fact  without  being  questioned  as  to  it  by  us. 

Rice  also  admitted  that  he  at  one  time  offered  to  sell  his  plant  to  the  Standard  Oil 
Co.  for  $25,000,  cash  in  hand,  and  $5,000  annually  for  five  years,  and  that  in  1887  and 
1890  he  demanded  $250,000  in  hand  and  $50,000  annually  "for  five  years  for  this  same 
plant,  being  10  tunes  the  amount  he  had  formerly  offered  to  sell  his  plant  for.  The 
last  two  offers  were  made  to  Mr.  Archbold .  I  thought  you  would  be  interested  to  know 
these  facts. 

After  evidence  was  concluded,  Mr.  Kline  and  I  had  a  conference,  and  we  think  it 
very  desirable  that  you  be  in  Columbus  early  on  Monday  next.  ( >ur  people  here  are 
very  anxious  that  you  should  go. 

The  following  matters  may  be  disposed  of  Tuesday  next:  Demurrers  to  interroga- 
tories, habeas,  corpus  and  Jennings  matter,  and  motion  for  attachment  against  Squires 
for  refusing  to  produce  books. 

Respectfully,  M.  F.  Elliott. 


March  2.  1899. 
M.  F.  Elliott,  26  Broaduay,  Xev  York. 

My  Dear  Sir:  I  write  only  to  acknowledge  the  receipt  of  your  letter  of  yesterday, 
and  to  say  that  I  will,  agreeably  to  its  request,  be  in  Columbus  next  Monday,  unless 
something  should  arise  before  then  to  change  my  purpose.  I  shall  immediately,  after 
the  adjournment  of  Congress,  devote  myself  to  this  matter  until  it  is  brought  to  a  con- 
clusion. 

Hastily,  but  very  truly,  yours,  J.  B.  Foraker. 


Standard  Oil  Co., 
16  Broadway,  New  York,  October  2,  1899. 
lion.  J.  B.  Foraker, 

Cincinnati,  Ohio. 

Deab  Sir:  I  have  sent  you  to-day,  under  separate  cover,  copy  of  brief  which  I 
have  prepared  in  the  case  of  tin-  State  of  Ohio  v.  Standard  Oil  Co.,  in  contempt. 
Yours,  truly, 

M.  F.  Elliott. 


New  York,  February  7,  1900. 
Hon.  .1.  B.  Foraker: 

When  will  you  be  in  Ohio?     Would  like  to  arrange  meeting  with  you  soon  at  Colum- 
bus.    Answer  Cleveland. 

V.  P.  Kline. 


CAM  PAIGN    CON  I  i;li;i    l  CONS.  I  329 

;  i 

Also  the  following  letter  from  S.  C.  I\  Dodd  to  J.  B.  Foraker, 
except  only  the  fust  page,  which  could  nol  he  round  on  the  files  in 
1908  or  since.  I  publish  the  pari  of  it  I  bave  onh  to  show  that  all 
the  attorneys  of  the  company  were  QOl  onl}  conferring  with  inc.  but 
also  in  correspondence  with  me  a-  to  the  legal  questions  and  diffi- 
culties involved  in  the  litigation.  This  letter  was  written  from  Ww 
York,  and  bore  a  date  earrj  in  1899,  probably  Februan  or  March. 

LETTER  IN  PART  PROM  S.  C.    r.  DODD,  COUN8E1    "i    STANDARD  Oil    CO 

the  letter  Hi  its  decree.    The  company  might  ha\ e  closed  ii>  business,  bui  that  would 
have  thrown  hundreds  of  workmen  mil  of  employment  and  ended  an  imporl 
industry  of  the  State  of  Ohio,  and  even  then,  when  its  property  had  been  sold  and 
capital  ready  for  division  to  its  stockholders,  the  -ana'  question  would  I 
Who  are  its  stockholders? 

This  question  could  only  he  answered  by  tin'  trustees      The  beneficial  stockholdi 
of  the  Standard  Oil  Co.  were  those  who  held  certificates  of  Standard  Oil  Trust,  and  only 
the  trustees  could  inform  the  company  who  they  were  and  the  extent  of  their  inten 

It  may  seem  to  you  that  the  trustee-  could  have  furnished  the  nai  the  hold. 

of  trust  certificates  with  the  amount  of  i heir  interesl  to  the  Standard  <  >il  Co   and  I 
company  could  have   issued   its  stock  and   scrip  for  fractional  shi 
named  at  once. 

This  plan  was  considered,  hut  the  trust  certificates  were  i  eing  sold  even  day  and 
the  trustees  could  nol  tell  who  were  the  owners  of  trust  certificates  a1  am  given  th 
That  could  be  ascertained  by  production  of  the  i  ertificates.    Beside,  this  plan  would 
have  left  the  trust  in  existence  and  the  trust  cert  ificates  outstanding,  without  anytl 
to  show  on  their  face  that  a  portion  of  the  trust  property  had  been  surrendered      It 
would  have  made  serious  complications  between  vend<  re  ami  vendees,  pit  ml 

pledgees  of  the  stock,  and  still  more  serious  difficulty  between  the  h<  Iders  of  certifu 
and  their  trustees. 

The  mosl  serious  consideration  was  given  to  the  matter.     I  >  ailed  to  my  aid  the  1 
counsel  to  he  ol >t ai ned.  and  no  plan  seemed  as  feasible  as  an  absolute  dissolut  ion  oi  I 
trust  in  the  mode  provided  by  the  agreemenl  creating  the  trust,  the  plan  sel  forth  u 
little  pamphlet  which  I  send  you.     It  was  adopted  in  good  faith  with  the  intent 
only  of  withdrawing  the  standard  Oil  Co.  from  the  trust,  bui  of  withdraw  ing  .ill  • 
panics  from  it .     The  trustees  were  to  assign  their  legal  title  to  the  stocks  ti  ;i'    ■    oral 
owners  of  the  equitable  title,  who  then  would  have  the  righl  to  demand  their  corpoi 
stocks.     When  the  stocks  were  delivered,  the  trusl  certificates  were  cam  •  •'• 
transaction  closed. 

When  you  remember  that  certificates  were  outstanding  to  the  extent  of  nearly 
hundred  millions  of  dollars,  ii   is  obvious  that   their  exchange  Into  i 
Could  not  be  made  in  a  month  or  a  year.     They  were  in  the  hands  of  t hoi.  pie 

who   lived    in   all   parts   of   the  world.      Bui    it    was   believed   it    co   Id   b 
in  a  reasonable  time.     The    heaviest     owner-  were    appealed    t"     and    a    t 
of  the  stocks  were   soon  exchanged    because  very  few  men    held   th< 
It  was  supposed  other-  would  rapidly  follow  their  lead,  as  those  who  did 
closely  connected  with  the  business,  and  it  was  supposed  i  there  would  desire  I 
themselves  in  the  same  situation  as  those  who  managed  the  business       Vi 
believed  thai  the  fact  that  those  who  did  nol  exchange  had  no  \.  te  nor  voice  in  t 

management  of  the  business  would  soon  Lndui  e  them  t me  in  and  take  th<  ii 

certificates.     There  were,  however,  impediment-  thai  we  had  n<  t  sufn<  ientlj  ■ 

upon.     The  person  who  surrendered  a  trusl  certificate  lad  to  pi  in 

certificates   of   stock   in   20  companies.     If  their  holdii  all.   th< 

changed  stocks  would  l  e  Largely  of  fractional  shan 

For  these  20  certificates,  either  in   block  or  separately,   then 
neither  could  one  be  created.     Hank-  would  nol  take  then,  as  collat* 
manent   investment   they  were  equal  to  the   tnifll   certifii  '■■      i   mercl 

investment,  they  were  not  acceptable.    <  onsequently,  hold, 
simply  refused  to  exchange.     Strenuous  efforl  been  made  bv  the  liqn 

trustees  to  induce  the  exchange  without  any  effeel  wh  n  small 

holders  have  come  in.  and  to-day  about  75  per  cenl  i  I 
celed,  5  per  cent  to  L0  per  cent  more  may  yel  b< 
but  15  per  cent  to  20  per  cent  Is  in  the  hand-  of  thousands  of  small  ■ 
can  not  be  persuaded  to  make  the  exchange.    They  plead  thai  theirs! 
that  they  must   have   marketable  securities;    thai    the)    will 
shares,  etc. 
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\  It  is  a  mistaken  notion  that  the  liquidating  trustees  are  not  anxious  to  conclude  the 
liquidation  of  the  trust.  It  is  a  burden  and  not  a  benefit  to  them.  They  are  not 
owners  of  nor  dealers  in  trust  certificates.  They  charge  nothing  for  their  services. 
The  trust  serves  no  purpose  of  holding  the  companies  together;  that  is  done,  so  far  as 
it  is  done,  by  their  ownerships  of  a  majority  of  the  corporate  stocks.  They  vote  as  such 
owners,  and  do  not  vote  on  trust  stocks.  Their  supervision  of  the  companies  is  as 
stockholders  and  not  trustees.     They  would  gladly  see  the  end  of  the  liquidation. 

Is  there  no  way  of  forcing  the  exchange  of  the  remainder  of  the  certificates?  There 
undoubtedlv  is,  and  it  has  often  been  considered.  The  trustees  can  give  notice  that 
after  a  certain  date  they  will  not  receive  and  distribute  dividends  to  the  holders  of 
trust  certificates.  It  sounds  simple,  but  consider  what  it  involves.  The  25  per  cent 
outstanding  represents  a  par  value  of  nearly  $25,000,000,  and  a  market  value  of  nearly 
$125,000,000.  This  is  in  the  hands  of  over  3,000  small  holders,  workingmen,  widows 
and  orphans.  It  represents  all  they  have— the  earnings  of  a  lifetime  in  many  cases. 
Holders  would  wish  to  sell,  and  there  would  be  no  market  under  the  circumstances. 
The  trustees  shrink  from  such  a  responsibility  and  defer  it  as  long  as  possible.  I  fore- 
see the  fact  that  the  courts  may  some  day  compel  it.  But  even  courts  will  shrink 
from  such  a  responsibility.  It"  has  been  suggested  that  the  trustees,  being  men  of 
great  wealth,  could  buy  in  the  outstanding  certificates.  All  mortal  men  have  their 
weaknesses,  and  I  have  sometimes  thought  the  temptation  to  give  such  a  notice  and 
then  buy  trust  certificates  at  panic  prices  might  influence  some  men.  I  am  glad  to 
say  for  my  clients,  whatever  their  weaknesses,  the  desire  to  protect  the  smallest 
stockholder  is  paramount.  There  has  never  been  any  inside  speculation  or  favoritism, 
and  I  am  satisfied,  never  will  be. 

But  the  time  has  come  that  some  attempt  must  be  made,  and  what  plan  to  adopt 
that  shall  secure  liquidation  of  the  trust  and  do  the  least  injury  to  the  certificate  holders 
is  a  disturbing  problem  in  regard  to  which  the  counsel  upon  whom  largely  the  respon- 
sibility rests,  needs  all  the  aid  which  business  and  legal  minds  can  give.  I  am  often 
asked  why  not  do  as  so  many  others  are  doing,  form  a  New  Jersey  corporation  which  may 
purchase  stocks  and  exchange  the  stock  of  that  1  company  for  the  stocks  of  the  present 
2(1  companies  in  all  cases  where  it  is  desired  by  holders.  This  would  undoubtedly 
obviate  the  present  objections  to  surrender  of  trust  certificates.  It  would  eliminate 
fractional  shares  and  would  give  holders  a  marketable  and  pledgable  certificate.  _  I 
am  satisfied  that  if  this  policy  was  announced  it  would  avert  a  panic  when  the  notice 
is  eiven  that  dividends  will  no  longer  be  distributed.  But  from  a  legal  point  of  view 
is  it  practicable?  Would  not  Attorney  General  Monnett  continue  his  attacks  under 
the  semiinsane  antitrust  laws  which  prevent  two  men  from  uniting  their  interests  so 
as  to  preclude  free  and  unrestricted  competition  between  themselves?  A  case  is  now 
pending  before  the  United  States  court,  and  will  be  argued  in  April,  to  test  the  con- 
stitutionality of  these  laws.  Until  they  are  declared  unconstitutional,  lawyers  are 
working  in  the  dark,  for  all  association  from  a  partnership  up  is  penal. 

I  have  written  at  tiresome  length  to  bring  before  you  some  of  the  problems  which 
trouble  me,  and  if  you  can  give  me  any  helpful  suggestion,  you  know  how  gladly  I 
will  avail  myself  of  it. 

Yours',  truly,  S.  C.  T.  Dodd. 

As  stated,  the  first  page  of  this  letter  from  Mr.  Dodd  is  missing. 
We  were  unable  to  find  it  in  1908  when  Mr.  Alden  found  the  other 
pages  of  the  letter  and  we  have  been  unable  to  find  it  since. 

The  following  paragraph  of  a  letter  from  Mr.  Alden  shows  that  lie 
made  a  diligent  but  unsuccessful  search  for  it. 

1'xited  States  Senate, 
Committee  on  Pacific  Islands  and  Porto  Rico, 

October  12,  1908. 

I)i:\i;  Senator:  I  received  this  morning  your  two  letters  of  the  10th  instant,  and 
one  from  Mrs.  Chenoweth  of  the  same  date."  I  have  just  returned  from  your  hoUBe, 
where  1  wont  through  the  front  and  back  of  every  file,  as  Mrs.  Chenoweth  suggestoU 
during  the  year  1899,  as  well  as  looking  carefully  again  through  the  file  boxes  for 
February  and  March  of  that  year  for  the  missing  sheet  of  the  Dodd  letter.  I  have 
failed  [  am  sorry  to  say,  to  find  anything.  When  I  discovered  the  letter  at  first,  I 
looked  very  thoroughly  for  the  first  page. 


Very  truly,  yours, 


C.  E.  Alden. 
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ADDITIONAL    LETTERS   T<  >    \M>    FROM    Ml:.     LRCHBOLD. 

Contemporaneously  with  this  correspondence  with  the  attorney 
tlu>  Standard  Oil  Co .  1  received  and  answered  a  numl  er  of  letters  from 
Mr.  Archbold,  of  which  the  following  are  copies: 

Broadway,  New  Yoi 

My  Dear  Senator:  1  have  your  very  kind  note  of  the  L8th,  for  which  plea 
thanks.     I  am  sure  that  you  will  watch  carefully  every  phase  of  th<'  matter,  and  will 
leave  nothing  undone.     We  may  want  to  talk  with  you  regarding  I  featun 

the  case  within  the  next  week  or  so.     Will  it  be  at  all  possible  for  y 
for  a  short  interview? 

Very  truly,  yours,  hboi  d 

Hon.  J.   B.   PORAKER, 

S^  natt  <  'hambt  .   Washington,  D.  I 


Jani  AB1   21,  i  - 
John  D.  Archboi  d,  Esq., 

Broadway,  New   York  City,  N.    )'. 
Dear  Sir:  Answering  your  note  of  yesterday,  1  infer  that  there  i- 
about  tlic  interview  you  desire  to  have,  and  I  will  try  to  be  in  New  "»  -rk  some 
the  last  of  the  week'  possibly  about  Saturday.     If  this  :  igh,  pl< 

advise  me. 

Very  truly,  yours,  etc.,  J-   B.   I 

2u  Broadw  w.  New  York,   Ta 
My  Dear  Senator:  1  have  your  kind  and  satisfactory  favor  of  t!  which 

interest-  us  greatly.     Our  attorneys  are  so  occupied  with  other  matters  thi?  v. .-ok  that 
we  conclude  the  question  of  the  special  discussion  in  which  we  desired 
part  will  have  to  go  over  until  nexl  week.     1  will  advise  with  you  in  advani  • 
day  on  which  it  will  be  possible  for  you  to  be  h< 

We  will  await  the  further  pro-  i  vent-  in  the  '  >hio  situation  with  great  u 

Very  truly,  yours, 

JNO     I  >.   All'  HBOI  D 

Hon.  J.  B.  Foraker, 

1500  Sixteenth  Street,  Washington,  D.  C. 


26  Broadway,  Ni  w  Vni:K.  Ft 

My  Dear  Senator:  We  would  greatly  like  to  have  you  l 
noon,  if  you  can,  for  a  discussion  ofthespecial  matter  to  whi 
at  various  times  in  our  talks.     It  is  uol  probable  that  Mr.  Kline  •  an  I 
Dodd  and  Mr.  Elliotl  will,  and  we  think  Mr.  Kline's 
Bary. 

Will  you  be  good  enough  to  telegraph  norrow  •  will  b( 

Saturday,  and  oblige, 
Your.-,  truly, 

Hon.  J.  B.  Fop.aki 

1500  Sixteenth  Street,  Washington,  D 


Di 

John  D.  Archboi  d,  Esq., 
26  Broadway,  Nt       ) 

My  Dear  Mr.  Archb :  1  '  you  are  being  kept  u 

situation  in  Columbus,  or  at  le 

only  aware  of  the  decision  of  the  court,  dismissing  the  bribi  i 

outbreak  of  the  attorney  general  and  his  assistant,  in  the  form  oi  an  u  'he 
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\  Cincinnati  Enquirer  of  yesterday.  These  statements  are  so  vicious  and  reckless  that 
they  have  excited  some  apprehension  as  to  how  they  will  affect  the  court  with  the 
people,  and  as  a  further  result,  there  is  some  concern  as  to  whether  or  not  there  will 
not  be  some  answer  made.  They  are  so  clearly  libelous  as  to  warrant  almost  any  kind 
of  step.  At  the  same  time  it  may  be  best  to  pay  no  attention  to  this  expiring  com- 
plaint. It  is  my  impression  that  nothing  more  will  be  done  until  after  the  new  attor- 
ney general  comes  into  office. 

1  write,  calling  your  attention  to  all  this,  only  that  you  may  have  the  attorneys  of 
the  company  give  consideration  to  the  question  whether  or  nor  it  is  advisable  for  them 
to  take  any  notice  of  what  Mr.  Monnett  is  now  saying. 

The  following  is  reported  to  me  as  the  substance  of  a  remark  made  by  a  gentleman 
who  knows  as  to  what  the  court  is  likely  to  do,  viz:  "Delay  until  the  case  that  has 
gone  up  from  Texas  to  the  United  States  Supreme  Court,  involving  the  points,  or 
many  of  the  essential  features  of  the  Valentine  law,  shall  have  been  decided.  In  this 
connection  impression  was  made  that  it  would  be  needless  to  hasten  an  opinion  on  the 
very  points  involved  in  the  case  from  Texas  that  would  now  soon  be  decided  in  the 
highest  court — that  the  better  way  would  be  to  wait  a  time  anyway  for  that." 
Very  truly,  yours,  etc., 

J.  B.  Foraker. 


26  Broadway,  New  York,  December  22,  1899. 

My  Dear  Senator:  I  have  your  favor  of  yesterday,  for  which  please  accept 
thanks.  Of  course,  we  have  been  very  greatly  interested  in  the  decision  of  the  court 
in  the  bribery  case,  and,  in  itself,  it  is  A^ery  satisfactory.  We  are  noting  with  great 
interest  the  expressions  of  the  Attorney  General  and  his  assistant,  and  will  very  care- 
fully consider  the  question  as  to  the  advisability  of  taking  some  action.  It  looks  to 
us,  however,  as  though  the  real  serious  grievance  is  now  on  the  part  of  the  gentlemen, 
Messrs.  Highland  and  Squires,  the  latter  an  insurance  man  (in  no  way  related  to  the 
Mr.  Squire  of  our  company),  whom  they  now  name  as  the  parties  approaching  them. 
They  couple,  also,  with  them,  the  name  of  a  Mr.  Anskell,  whom  we  do  not  even  know. 
It  would  seem  as  though  these  parties,  or  some  of  them,  would  feel  like  bringing  the 
matter  to  an  issue. 

We  note,  with  great  interest,  your  suggestion  that  the  Ohio  court  may  await  the 

action  of  the  United  States  Supreme  Court  in  the  Texas  court  as  affecting  the  Ohio 

Valentine  law.     I  can  understand  that  there  may  be  many  points  of  similarity,  but  if, 

on  its  merits,  the  Ohio  case  could  be  decided  favorably,  it  would  be  very  desirable. 

Very  truly,  yours, 

J\o.  D.  Archbold. 


United  States  Senate  Chamber, 

Washington,  D.  C,  May  13,  1900. 

Dear  Sir:  I  have  a  note  saying  the  inclosed  is  based  on  information  that  came  to 
the  correspondent  "  from  Judge  Burke  through  the  ex-Attorney  General,  both  of  whom 
are  said  to  hold  the  positive  view  or  opinion  expressed  in  this  Columbus  special." 
I  send  it  for  what  it  might  be  worth.  It  is  partially  true  according  to  the  information 
I  have  from  other  sources. 

I  shall  try  to  be  in  Ohio  before  or  about  the  23d. 

How  many  trust  certificates  are  still  outstanding?  It  may  be  important  for  me  to 
know. 

Very  truly,  etc.,  J-  B.  Foraker. 

John  D.  Archbold,  Esq., 

?6  Broadway,  New  York. 

The  "Columbus  special"  mentioned  in  this  letter  was  as  follows: 

Columbus,  Ohio,  May  10,  1900. 

The  Standard  Oil  litigation,  which  has  occupied  the  attention  of  the  supreme  court 
of  the  State  for  the  past  eight  years,  will  come  to  an  end  on  the  23d  of  this  month. 
It  is  anticipated  that  the  supreme  court  will  then  dismiss  the  cases  against  the  trust, 
and  the  long  fight  between  the  State  and  it  will  be  ended.  Further,  the  Standard 
will  emerge  winner  at  every  point,  for  by  a  clever  ruse  it  will  have  succeeded  in 
complying  with  the  instructions  of  the  court,  and  at  the  same  time  saving  itself  from 
any  damage  which  might  be  supposed  to  result  from  such  compliance. 

The  patience  of  theinembers  of  the  court  is  practically  exhausted,  however,  and 
it  has  been  intimated  to  the  officers  of  the  trust  that  the  order  of  the  court  must  be 
complied  with  forthwith.     Therefore,  a  clever  evasion  has  been  determined  upon. 
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The  officers  oi  the  trusl  have  determined  upon  calling  in  the  trusl  certil 
replacing  them  with  shares  of  stock  in  the  new  Standard  Oil  Co.,  which  w 
incorporated  under  the  laws  of  Ne\*  Jei 


Eon.  J.  B.  Foraker, 

United  States  SenaU  Chamber,  n  /'.  C. 

Dear  Sir:  Your  favor  of  the  L3th  to  Mr.  Archbold  ie  received      Mr.  A.rchbold  is 
away  for  a  week,  and  in  his  absence  1  beg  to  say  that  of  th<  >id- 

ard  Oil  Trusl  certificates,  all   have  been  surrendered  excepting   36   shares,   wl 
stand  in  the  names  of  six  differenl  individuals.     A  couple  of  these  parties  are  in 
Europe,  one  or  two  are  dead,  and  the  others  decline  to  surrender  their  •  ■ 
though  thej  have  been  urged  to  do  so 

^  ours,  very  truly,  I     Q    Bah 


26  Broadway,  New  York,  Novemh 
My  Deak  Sen  v.tor:  Mr.  Kline  is  with  us  hen'  to-day,  and  we  have  had  a  careful 
talk  regarding  our  various  cases  before  the  Ohio  court.  It  seems  quite  cleai 
a  course  of  action  which  we  have  discussed  should  be  pursued.  Mr.  Kline  would 
like  to  present  the  matter  to  you,  and  will  go  to  Cincinnati  an)  day  next  week  that 
you  will  name,  for  the  purpose  of  conferring  with  you.  We  hope  thai  your  view  will 
accord  with  ours  as  to  the  wisdom  of  the  course  outlined,  and,  if  it  does,  I  beg  to  bespeak 
your  vigorous  cooperation. 

Will  you  kindly  advise  Mr.  Kline  at  Cleveland  as  to  a  da)    uexl  week  [y   as 

possible,  "ii  which  it  will  be  agreeable  for  you  to  see  him? 
With  congratulations  over  the  magnificenl  election  result.  1  am, 
Very  truly,  yours, 

Jno.   D,  Am  hboi 
Hon.  J.  B.  Foraker, 

Carcw  Building,  Cincinnati,  Ohio. 


Cincinnati,  Ohio,    \ 
John    I).  A.rchbold,   Esq., 

26  Broadway,  A-  w  York. 
Dear  Sir:  Your  letter  of  the  8th  instant  reaches  me  just  as  I  am  starting  for  Washing- 
ton.    I  want  to  go  from  there  Monday  to  Philadelphia  to  attend  to  some  bus 
that  city.     I  shall  probably  return  from  Philadelphia  to  Washington  Tuesda 

noon,  and  shall  leave  therefor  <  !olumbus  Wednesday  aftern i,  or  thai  night,  I 

a  case  in  the  supreme  court  on-Friday,  the  loth       [could  meel    Mr.  Klim 

evening  or  Friday  after  1  am  through  with  my  argument.     Please  communicate  with 

him  and  advise  me  at  Washington,  Wednesday  morning,  when  and  when 

him.     1  shall  probably  come  from  Columbus  back  here  to  Cincinnati  for 

before  returning  to  Washington  for  the  winter.     I  think  everything  is  in  a 

satisfactory  situation,  hut  I  have  been  so  occupied  with  the  campaign  thai  I  am  d 

fullv  informed  as  to  presenl  conditions  as  I  should  ; 

******* 

Very  truly,  yours,  etc., 

.1.   B.   Foraki 

Other  Letters  of  similar  character  might   be  published   if  it   w 
accessary,  bul    they  would  only  add    to  the  length  of  a  statement 
already  longer,  perhaps,  than   ii   should  be.     For  the  -nine  reason 
I  omit  to  print  many  documents  of  a  legal  character. 

It  is  indicative  of  the  work  we  did  that  it  covered  the  full  period  of 
two  years;  that  it  nol  only  involved  the  r ganization  of  the  com- 
pany and  the  defense  of  the  company  and  it-  officers  si  the 
proceedings  for  contempt,  bul  that  it  also  involved  the  proceedings 

for  the  production  of  the  I ks,  proceedings  against   the  company 

upon  the  pharge  of  bribery,  and  the  defense  of  the  Standard  OilO 
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the  Ohio  Oil  Co.,  the  Buckeye  Pipe  Line  Co.,  and  the  Solar  Refining 
Co.  in  quo  warranto  suits  that  were  brought  after  my  employment. 
All  these  corporations  were  threatened  with  receiverships,  dissolu- 
tion, forfeiture  of  charters,  and  final  distribution  of  assets,  amounting 
in  value  to  hundreds  of  millions  of  dollars. 

There  was  something  to  do  in  the  cases  almost  every  day  during 
tins  period  of  two  years.  We  were  ultimately  successful  in  every 
case,  although  there  were  a  number  of  adverse  decisions  on  inter- 
locutory matters. 

The  record,  testimony,  and  briefs  amounted  to  more  than  2,000 
pages  of  printed  matter.  I  prepared  a  number  of  briefs  on  different 
points;  one  alone  of  over  100  pages.  During  this  period  counsel 
had  numerous  conferences — some  in  Cincinnati,  some  in  Columbus, 
some  in  Washington,  some  in  New  York. 

MONNETT    INTERVIEW. 

There  was  never  at  any  time  any  concealment  of  my  employment 
or  any  thought  of  keeping  the  knowledge  thereof  from  anybody. 

The  following  unfriendly  statement  made  by  Attorney  General 
Monnett  in  an  interview  published  after  Mr.  Hearst's  attack  upon 
me  is  conclusive,  or  at  least  should  be,  on  that  point.  Mr.  Monnett 
said : 

In  January,  1899,  I  stopped  at  the  Arlington  Hotel,  in  Washington,  the  day  before 
I  appeared  in  the  United  States  Supreme  Courts  in  suits  against  the  National  Bank 
of  Chicago.  I  found  a  card  in  my  box  after  being  there  a  short  time  from  Senator 
Foraker,  asking  me  to  call  at  his  home  on  Sixteenth  Street.  I  called  him  up  by 
telephone  and  made  the  engagement  to  call  that  evening. 

When  I  called  at  his  home,  after  passing  the  social  exchanges  with  members  of 
his  family,  I  was  taken  into  his  library  and  he  produced  certified  copies  of  my  peti- 
tions in  the  Standard  Oil  ouster  cases  in  Ohio.  They  included  papers  in  the  case 
of  The  State  of  Ohio  v.  The  Standard  Oil  Co.,  The  State  of  Ohio  v.  The  Buckeye 
Pipe  Line,  The  State  of  Ohio  v.  The  Northwestern  Natural  Gas  Co.,  and  as  he  laid 
them  down  he  told  me  that  he  was  an  attorney  of  the  company. 

I  at  first  discussed  the  impropriety  and  danger  of  his  representing  these  trusts, 
criminal  and  civil  violators  of  his  own  State,  as  long  as  he  was  in  public  office,  and 
suggested  that  he,  as  well  as  myself,  should  be  interested  in  the  welfare  of  the  people 
of  Ohio. 

If  I  had  desired  for  any  reason  to  keep  ray  employment  secret,  I 
certainly  would  not  have  conferred  with  the  attorney  general,  nor 
with  others,  as  I  did,  in  regard  to  the  cases  and  the  legal  questions 
involved;  and  after  such  conferences  it  would  have  been  impossible 
to  conceal  my  employment  if  I  had  desired  to  do  so. 

Mr.  Hearst  has  repeatedly  referred  to  the  certificates  of  deposit 
sent  in  payment  as  secret  certificates  of  deposit.  I  do  not  know  that 
certificates  of  deposit  are  any  more  secret  than  checks  or  drafts,  for 
they  must,  like  checks  and  drafts,  be  collected  through  the  banks, 
and  all  these  certificates  of  deposit  were  so  collected  with  my  indorse- 
ment upon  them. 

It  is  not  unusual  in  practice  for  corporations  to  pay  other  than  by 
the  ordinary  check  and  draft.  I  am  an  attorney  for  a  corporation 
at  this  time  that  has  a  peculiar  form  of  voucher  on  which  it  makes  all 
payments  that  I  have  ever  received,  not  for  any  purpose  of  secrecy 
as  suspicious  people  might  suspect,  but  for  its  own  convenience. 

Whatever  may  have  been  the  purpose  of  the  company  in  making 
payment  in  that  way,  I  had  no  thought  of  any  secrecy  on  my  part 
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in  connection  therewith,  and  il  there  be  an)   point  ol  this  kind  n>  l>e 
met,  1  call  attention  t<>  the  fact  thai  when,  in  m\   letter  of  Januar) 
25,  1902,  1  asked  Mr.  Axchbold  to  send  me  the  $50,000  to  be  used  in 
the  purchase  of  the  Ohio  Male  Journal,  I  asked  him  to  send  me  his 
•"check  or  New    Ymk  draft,"  and  when  I   returned  it,  as  shown  b\ 
my  letter  of  February  I  1.  L902,  1  made  payment  l>\  draft  in  In-  I 
sn  far  as  I  can  recall  1  had  no  thoughl  on  the  3Ubjec1  at  the  ti 
his  payments  to  me,  of  any  kind  whatever,  and  requested  a  draft  in 
payment  by  him  and  used  a  draft  in  repaymenl  to  him.  simply  because 
that  was  the  way  1  w  a-  accustomed  to  make  and  receive  payments. 
In   conclusion,   my   former  statements,   republished   heir,   answer 
fully  all.  Mr.  Hearst  ha--  at  any  time  -aid  or  charged;  ami  what   I  am 
now  stating,  in  so  far  as  any  part  of  it  may  be  new  ,  uol  <>nl\  corrobo- 
rates those  statements,  hut  specifically  show-  the  falsity  of  i  he  charge 
made  and  repeated  several  times  in  the  magazine  articles  mentioned, 
that  1  made  an  untruthful  statement  and  that  Mi-.  Hearst  then  p 
duced    letters   and    document-    that    refuted   or  contradicted    me.      1 
never  at  any  time  made  any  statement  i  hat  w  a-  in  t  he  slightest  degree 
untruthful  and  Mr.  Hearst  has  never  at  any  time  produced  any  letter 
or  document  that  refuted  or  contradicted  anything  I  have  said. 

STATEMENT    OF    BON.   WM.    II.   WEST. 

I  close  with  the  words  of  another.-  who.  in  his  own  way,  without 
my  knowledge,  investigated  the  fact-  and  wrote  his  views  of  the 
subject. 

In  December,  1908,  when  1  was  a  candidate  tor  reelection  to  the 
Senate,  the  late  Judge  Wilham  II.  West,  of  Bellefontaine,  sent  me  a 
paper  he  had  prepared  with  permission  to  use  it  in  any  wa\   1  might 

see  tit. 

It  shows  on  its  face  that  his  work  was  voluntary  and  thai  lie  got 
his  information  from  Mr.  Price  and  others  directly,  and  thai  he  pro- 
ceeded throughout  in  his  own  way  to  make  hi-  investigation-  and 
then  state  his  conclusion-. 

Judge  West  was  a  man  of  the  highest  character,  and  one  so  uni- 
versally esteemed  and  beloved  by  the  people  of  Ohio  that  I  w.i- 
naturallv  much  gratified  to  learn  that  he  had  investigated  the  whole 
subject  'for  himself,  and  that  he  had  written  such  a  paper  a-  he 
sent  me. 

I  at  once  published  it  in  pamphlet  form  for  distribution.     Mud 
it,  including  the  letters  lie  used,  is  only  repetition,  Inn   I  quote  from 
it    because  it    i-  the   view  of  another  whose  ability,  integrity,  and 
disinterestedness  no  one  will  question: 

ATOR    FORAKEB   AM'    Hi-    A.88  \:'  » 
[By  Hon.  W.  H.  West.! 

To  the  honorable  the  members  elect  of  the  6 

Gentlemen    ll-w  W.  Randolph  Hearst,  in  February,  L905,  brib. 
employed  by  the  Standard  Oil  Co.  to  steal  and  deliver  to  him 
when  so  acquire,!.  i„.  ^leriod  therefrom  a  number,  had  phntoprapri 
made,  and  returned  the  originals  to  their  tile-  in  order  to  a 
i.<  related  at  length  and  circumstantially  in  <  Jollier's  W  eekl 
larceny  he  heralded  as  an  acl  promoti  ic  virtue  and  himeeH  a-  tn< 

of  civic  righteousness  for  achieving  it. 


\ 
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Congress  was  at  that  time  in  session.  If  the  conservation  of  civic  virtue  was  his 
motive  and  he  believed  these  letters  contained  evidence  of  official  dereliction  and 
graft,  why  did  he  not,  instead  of  concealing  it  for  more  than  three  and  a  half  years, 
promptly  and  in  righteous  indignation,  present  the  evidence  to  the  Speaker  of  the 
House  and  the  President  of  the  Senate,  have  the  incriminating  charges  investigated 
and  the  accused  officials,  if  found  guilty,  expelled  from  their  seats  so  by  them  dis- 
honored and  disgraced?  From  this  he  refrained  because  he  knew  it  would  defeat 
the  purpose  for  which  he  had  procured  the  stealing  of  the  letters,  and  because  he 
knew  of  the  existence  of  and  had  read  other  letters  so  stolen  and  delivered  to  him  at 
the  same  time,  which  could  and  certainly  would  be  called  for  and  produced  at  the 
inquiry  and  investigation,  the  production  whereof  would  show  that  those  of  which  he 
retained  copies  were  entirely  compatible  with  official,  professional,  and  business  in- 
tegrity. 

It  was  not  for  th  -  purpose  of  promoting  public  or  official  virtue  that  he  caused  ami 
procured  the  theft  of  the  letters,  but  that  he  might  use  them,  in  case  the  opportunity 
therefor  presented  itself,  to  blast  reputation  and  enjoy  the  sensation  it  might  produce 
Like  his  prototype,  the  quondam  thug,  who  practiced  assassination  for  no  other 
reward  than  the  pleasure  it  gave,  so  Mr.  Hearst  indulges  in  the  assassination  of  char- 
acter for  no  other  reward  than  the  pleasure  derived  from  the  anguish  of  his  victims 
over  which  he  gloats  with  ghoulish  glee. 

This  thuggish  propensity  is  manifested  by  the  exploitation  in  the  speech  by  him 
delivered  at  Columbus,  September  17, 1908,  of  certain  letters  from  John  I).  Archbold  to 
Senator  Foraker.  The  order  and  the  manner  in  which  he  read  these  letters,  together 
with  his  accompanying  comments,  amounted  to  a  direct  charge  that  Senator  Foraker 
was  paid  by  and  received  from  the  Standard  Oil  Co.  a  pecuniary  compensation  and 
reward  in  consideration  of  which  he  was  to  be  improperly  influenced  with  respect  to 
legislation  in  Congress  and  in  the  Ohio  Legislature  in  which  the  Standard  Oil  Co.  was 
interested . 

After  quoting  the  letters  produced  by  Mr.  Hearst  and  the  answers 
thereto  of  myself,  Mr.  Price,  and  others,  he  said: 

THE    ELKINS    LAW. 

In  1902  the  subject  of  regulating  interstate  commerce  came  before  the  Senate  Commit- 
tee on  Commerce,  of  which  Senator  Elkins  was  chairman  and  Senator  Foraker  was  a  mem- 
ber. After  an  exhaustive  investigation  and  study  of  the  subject  it  was  determined  by  the 
committee  that  the  regulative  remedies  provided  by  the  interstate-commerce  law  of 
1887  and  the  Sherman  antitrust  law  of  1890  wTere  inadequate,  and  that  further  regula- 
tive legislation  ancillary  to  the  interstate-commerce  law  should  be  enacted.  Accord- 
ingly, the  labor  and  duty  of  drafting  stich  ancillary  legislation  was  referred  to  a  sub- 
committee of  three,  of  which  Senator  Foraker  was  a  member.  By  their  joint  labors, 
of  which  Senator  Foraker  contributed  no  inconspicuous  part,  the  subcommittee  drafted 
what  is  known  as  the  Elkins  law,  which  was  reported  to  the  Senate  by  Senator  Elkins 
and  was  passed  and  became  a  law  February  19,  1903.  In  the  passage  of  this  law  Sena- 
tor Foraker  was  conspicuous  as  its  advocate  and  champion,  which  was  utterly  incon- 
sistent with  the  insinuation  of  Mr.  Hearst  that  he  was  in  the  employment  of  or  under 
any  obligation  to  the  Standard  Oil  Co.  to  use  his  influence  on  the  floor  of  the  Senate 
to  prevent  the  passage  of  and  defeat  the  very  legislation  of  which  he  was,  in  fact,  such 
an  active  and  efficient  advocate  and  champion.  Under  this  Elkins  law  nearly  all  of  the 
suits  successfully  maintained  by  the  United  States  against  the  Standard  Oil  Co.  and 
other  unlawful  trusts  and  monopolies,  including  that  in  which  a  fine  of  §29.240,000 
was  assessed  by  Judge  Landis  against  the  Standard  Oil  Co.,  have  been  prosecuted. 
The  following  extracts  from  the  law  will  show  how  drastic  were  its  provisions  and  that 
it  showed  no  favor  to  any  of  the  largo  corporation  shippers  like  the  Standard  Oil  Co., 
but  that,  on  the  contrary,  il  was  especially  aimed  at  them  and  for  the  first  time  provided 
prompt  and  effective  remedies  applicable  to  them. 

For  brevity  and  because  familiar  to  all,  I  omit  the  quotations  he 
makes  from  the  statute. 

In  view  of  the  fact  that  Senator  Foraker  was  one  of  the  authors  and  advocates  of 
this  Elkins  law,  the  charge  of  his  persecutors  that  he  has  been  and  is  the  champion  of 
corporations  on  the  floor  of  the  Senate  is  atrocious.  A  hundred  times  has  President 
Roosevelt  proclaimed  that  corporations  which  observe  and  obey  the  law  shall  be  pro- 
tected in  their  rights.  To  the  same  extent  and  upon  the  same  conditions  and  not 
otherwise  Senator  Foraker  is  and  has  been  the  champion  of  corporations,  is  and  has 
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been  the  defender  of  the  rights  of  law-observing,  law  abiding  corporations  and  i 
others. 

A  further  and  conclusive  evidence  thai  Senator  Foraker  wan  qoI  in  the  emploj  meat 
of  tlif  Standard  Oil  Co.  after  January,   L901,  when  his  employment  termin 
already  shown,  appears  from  the  following  correspondence  Bet  forth  it 
statement  of  September  2f>,  1!M)S: 

26  Broadway,  \i  \\    5foB 
My  Dear  Senator:  In  the  possibility  of  an  action  beirj 
( >hio,  are  you  in  position  toaceepta  retainer  from  us  in  connection  with  Buch  B 
Your  early  response  will  oblige, 
Yours,  very  truly, 

John-   I »    A.RCHBOLD. 
To  Hon.  J.  B.  Foraker, 

1500  Sixteenth  Street  NW.,  Washington,  D.  C. 


'} 


Washington,  D.  1    .  M 

John  D.  Archbold,  Esq., 

:>'<  Broadway,  New  York. 

My  Dear  Sir:  My  duties  in  the  Senate  have  so  multiplied  that  I  found  r  ,ry 

to  retire  entirely  from  the  practice  of  the  law.     I  have  not  taken  any  new  emploj  ment 
for  more  than  two  years  past. 

On  this  account,  as  well  as  because  of  my  relations  to  the  public  service,  I  can  not 
accept  a  retainer  in  the  contingency  named,  as  I  would  be  very  glad  to  do  if  it   \. 
otherwise. 

Assuring  you  of  my  proper  appreciation  for  the  compliment  involved  in  the  inquiry 
you  make,  I  remain, 

Very  truly,  yours,  etc., 

J.  B.  Foraker. 

After  next  quoting  Air.  Kline's  letter  of  October  6,  1908,  published 
on  page  35  hereof,  lie  said : 

This  statement  not  only  confirms  in  every  particular  all  that  Senator  Foraker  I 
said  on  the  subject,  but  also  Bhows  that  the  services  rendered  by  Sena  iker 

covered  a  period  of  more  than  two  years,  and  that  they  were  of  the  most  vitally  im- 
portant character,  and  thai  a  charge  for  such  services  of  a  much  larger  sum  than  1  ■ 
shown  to  lm  e  received  would  have  been  entirely  reasonable. 

This  will  appear  to  anyone  who  realizes  thai  the  services  rendered  had  r< 
some  six  or  seven  vitally  important  lawsuits,  involving  the  question  of  a  forfeitur 
the  charter  of  the  Standard  Oil  Co.  of  Ohio  and  certain  other  constituent  compai 
of  the  Standard  Oil  Trust,  to  be  followed  by  the  appointmenl  of  a  re 
and  distribution  of  the  property  of  the  different  companies,  and  the  windit 
their  affairs. 

In  these  important  respects  his  services  had  reference  to  the  : 
administration  of  property  amounting  to  many  millions  of  dollars  in  value. 

It  should  be  remembered,  also,  thai  these  servic<  nol  rendered  in 

the  company  againsl  charges  of  violations  of  the  law  or  the  ordei 
enable  it  to  evade  the  same,  but  just  the  reverse,  to  enabli  imply  with  I 

and  the  orders  of  the  court,  and  that  it  was  this  that  • 
under  the  laws  of  the  State  of  New  Jersey. 

In  the  whole  lifetime  of  the  busiesl  and  i  -nil  of  1. 

very  few  employment-:,  if  any  at  all,  of  such  difficult,  importai 
character  as  was  this  employment. 

After  quoting  the  order  of  the  Supreme  Court  of  Ohio         ting  the 
Standard  Oil  Trust  (4!)  ().  S.,  pp.  188  9  .  he  said: 

The  Standard  Oil  Co.  immediately  undertook  a- 
order  of  the  court  by  taking  up  the  hundred  mill. 

and  replacing  them'  with  other  values.     Bu1  the  certifii  ag  held 

throughout  the  commercial  world,  as  well  in  trusl  for  infants,  imbeciles,  and 
tions  incapacitated  to  deal  with  as  by  others,  the  tasl  rily 

slow  or  practically  impossible.     Meantime  another  at t 
office,  who,  in  December,  1897,  instituted  t  ontempt  proceedings  in  tie 
against  the  Standard  Oil  Co.  for  failing  to  perform  its  order  and  decrt 
ceedings in  quo  warranto  againsl  several  of  the  constituent  members  of  I 
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respectively,  and  was  threatening  to  institute  a  like  proceeding  against  the  Standard 
Oil  Co.  of  Ohio,  to  have  each  of  them  dissolved  and  ousted  of  its  right  to  be  a  corpo- 
ration, and  for  the  appointment  of  receivers  or  trustees  to  wind  up  their  affairs. 

SENATOR   FORAKER's    EMPLOYMENT. 

Hon.  Joseph  H.  Choate,  of  New  York,  who  was  associate  counsel  of  the  Standard 
Oil  Co.,  having  been  appointed  ambassador  to  England  by  President  McKinley  in 
1898,  and  the  amount  of  property  put  in  jeopardy  in  said  proceedings  exceeding  one 
hundred  millions  of  dollars,  Mr.  Virgil  P.  Kline,  the  other  counsel  of  the  Standard 
Oil  Co.,  obtained  the  consent  of  his  client  to  retain  additional  counsel  to  supply  the 
place  of  Ambassador  Choate.  Accordingly  he,  in  December,  1898,  applied  to  and 
solicited  the  legal  services  of  Senator  Foraker,  who,  no  reason,  ground,  or  pretext 
existing  at  that  time  for  declining  the  retainer,  undertook  the  service  and  became 
associated  with  Mr.  Kline  as  advisory  counsel  for  said  company  in  the  endeavor  to 
devise  some  means  of  complying  with  and  performing  the  decree  of  the  court  without 
sacrificing  these  great  properties  and  without  bankrupting  or  serious  loss  to  the  many 
thousands  of  innocent  holders  whose  estates  were  invested  in  these  trust  certificates. 

THE  SUCCESS  AND  DURATION  OF  THE  SENATOR'S  SERVICES. 

Mr.  Kline  and  Senator  Foraker,  with  then-  associate  counsel,  having  provided  for 
reorganization  under  the  laws  of  New  Jersey,  and  during  the  period  of  two  years  having 
succeeded  in  enabling  the  Standard  Oil  Co.  to  comply  with  and  fully  perform  and 
obey  the  order  and  decree  of  the  Ohio  Supreme  Court,  and  having  satisfied  the  court 
thereof,  all  proceedings  pending  therein  against  it  and  said  constituent  companies 
were,  by  the  then  attorney  general,  with  the  assent  of  the  court,  dismissed  in  Decem- 
ber, 1900,  and  the  Senator's  employment  as  counsel  for  the  Standard  Oil  Co.  terminated 
in  January,  1901.  Thereafter  he  was  never,  directly  or  indirectly,  under  employment 
by  or  in  the  service  of  said  company  in  any  capacity  or  for  any  purpose  whatever,  and 
no  letter  read  by  Mr.  W.  Randolph  Hearst  even  suggests  or  intimates  that  he  was. 
******* 

CONCLUSION. 

At  the  time  Senator  Foraker's  legal  services  were  retained  by  Mr.  Virgil  P.  Kline 
in  December,  1898,  the  Standard  Oil  Co.  had  not  become  the  subject  of  legislative 
cognizance  by  the  Congress,  nor  of  judicial  cognizance  by  the  courts  of  the  United 
States,  nor  was  it  judicially  proceeded  against  in  the  said  courts  for  more  than  four 
years  after  the  Senator's  said  employment  had  terminated.  It  was  an  Ohio  corporation 
prosecuted  in  the  Ohio  court.  He  was  not  an  original  counsel  of  record  in  the  case 
and  did  not  as  such  seek  to  defeat  the  action,  that  service  having  been  performed  by 
Ambassador  Choate,  but  only  sought  to  devise  some  means  of  enabling  the  company 
to  comply  with  and  obey  the  laws  of  the  State  and  the  decree  of  the  court  pronounced 
against  it  without  sacrificing  its  great  properties  or  the  interests  of  the  thousands  of 
innocent  investors  who  depended  on  the  preservation  thereof.  Whatever  the  result 
of  his  services  might  be,  it  could  not  affect  or  prejudice  the  United  States  or  any 
matter  pending  or  possible  to  be  brought  before  any  department  or  bureau  of  the 
Government. 

The  history  of  the  legal  profession  furnishes  no  case  in  which  it  was  ever  held  or 
esteemed  unlawful,  dishonorable,  disreputable,  or  an  impropriety  in  the  slightest 
degree  for  an  attorney  having  a  seat  in  Congress  to  accept  a  retainer  and  take  service 
in  a  cause  pending  in  a  State  court,  the  performance  of  which  service  could  in  no  event 
result  in  prejudice  to  the  Government  cr  in  any  manner  affect  any  matter  pending 
or  to  pend  in  or  before  any  department  thereof.  Neither  Henry  Clay,  Daniel  Webster, 
Thomas  Ewing,  sr.,  John  J.  Crittenden,  Abraham  Lincoln.  Allen  G.  Thurman,  Stan- 
ley Matthews,  George  F.  Edmunds,  Matthew  H.  Carpenter,  Roscoe  Conkling,  nor 
any  other  attorney  ever  withdrew  from  the  practice  of  his  profession  by  reason  of 
his  election  as  Senator  or  Representative  in  Congress,  but  all  continued  in  its  practice 
during  the  vacation  months  and  at  other  times  when  not  interfering  with  the  discharge 
of  their  official  duties. 

Senator  Foraker  had  a  right  to  assume  that  he  had  the  same  privilege.  In  accepting 
this  employment  he  did  not  abuse  that  privilege,  but  acted  wholly  within  its  limita- 
tions. There  was  no  secrecy  about  this  employment  or  his  services.  The  then 
attorney  general  had  stated  in  a  public  interview  that  he,  representing  the  State, 
had  a  conference  with  Senator  Foraker  in  regard  to  the  same.  All  others  who  had 
any  occasion  to  know  of  his  employment  had  the  same  knowledge.  There  was  not, 
therefore,  anything  either  secret  or  illegitimate  connected  with  his  employment  or 
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with  the  services  be  rendered,  and  at  the  time  wheD  they  wei 
of  criticizing  him  for  accepting  such  employment,  and  a  year  after  thai  emp] 
ended  he  was  reelected  to  the  Senate  without  a  word  of  opposition  on  th  int. 

Whatever  other  ground  there  may  be  for  opposing  his  reelection  to  th<  al  this 

time,  surely  there  can  nol  I"'  any  jusl  objection  to  his  reelection  on  this  ground. 
That  is  all  I  have  undertaken  to  show,  and  1  have  undertaken  to  d<  this  only  asao 
act  of  simple  justice. 

Respect  fully,  yours,  W.  II    \\  i 

Bellefontaine,  Ohio,  December  16,  100S. 

Since  th<v  foregoing  was  dictated  the  newspapers  report  thai  "ii 
October  10,  Mr.  John  D.  Ajchbold  testified  before  the  Semite  com- 
mittee, now  investigating  campaign  expenditures,  thai  ;ill  payments 
made  to  me  by  the  Standard  Oil  Co.,  as  Be1  forth  in  the  letter-  | »i 1 1  »- 
lished  by  Mr.  Hearst,  "were  for  Legal  services  rendered  in  the  com- 
pany's Ohio  affairs*  that,  and  that  only." 

I  have  not  seen  Mr.  Aichbold's  testimony  in  full,  bul  quote  from 
the  meager  report  published  by  the  pre--. 

Respectfully  submitted. 

J.  P>.  Fob  \  ki.i:. 

Cincinnati,  Ohio,  October  15,  191  '. 

Cincinnati,  Ohio,  October  90,  I  ■' 

While  the  foregoing  was  in  the  hands  of  the  printer,  the  following 
letter  from  Mr.  Elliott  to  Mr.  Archbold,  with  S.  111.  Beventy-fourtE 
general  assembly  of  Ohio,  attached,  was  found  in  one  of  the  volumes 
of  the  record  and  testimony  of  the  quo  warranto  -nits,  where  it  had 
apparently  been  placed  as  a  bookmark: 

[M.  F.  Elliott,  attorney  Standard  Oil  i  roadway.] 

Nl.U     V..RK.     >/ 

Mr.  J.  D.  Archbold,  Building. 

Dear  Mr.  Archbold:  I  have  just  received  from  Mr.  .1.  C.   Donnell, 
superintendents  in  Ohio,  the  inclosed  bill,  known  as  Benate  lull  144. 
see,  this  bill  provides  that  where  the  fee  of  the  Boil  of  any  tracl  oi  land  i 
son  and  the  nghl  to  any  minerals  or  nils  is  in  another,  the  same  is  require  1 
ued  and  listed  for  purposes  ol  taxation  agreeably  to  such  ownership  in 
and  taxed  to  the  parties  owning  the  different  inn  n  lively. 

If  this  bill  should  become  a  law,  it  will  he  a  source  of  much  ini 
injury  to  the  owners  of  oil  rights  in  Ohio.  I  have  no  doubl  that  i 
oil  producers  in  Ohio  will  be  opposed  to  this  Will      I  have  writ  »ell 

requesting  him  to  interview  members  representing  the  oil  counl 
have  remonstrances  prepared  and  circulated  anion-  the  oil  produ  ■ 

Yours,  truly,  w    ,     . 

•  Mil. 

[S.  B.  No.  in.  Seventy-fourt 

Mr.  Sheppard. 
A  BILL  To  amend  section  twenty  seven  hundre  I  and 

To  be  enacted  by  the  General  As,,  mbly  of  th     - 

Section   1.  That  section  twenty-even  hundred  and  nit 
Statutes  of  Ohio  be  so  amended  as  to  read  a-  follows: 

"Sec  2792    Each  separate  ,  .a  reel  of  real  property  shall  be  v 
money,  excluding  the  value  of  the  crops  growing  thereon;  but 
such  real  property  would  sell  at  auction,  or  at  foi 
criterion  of  the  true  value,  and  where  th  »d  oi  any  ir 

land  is  in  anv  person  or  p<  natural  or  artificial,  and  n 

or  oils  therein'  in  another  or  others,  tl  -hall  be  valued  and 

such  ownership,  in  separate  entries   s\  ■  m'1  B 
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to  the  parties  owning  different  interests,  respectively;  Provided,  The  assessor  shall 
deduct  from  the  value  of  any  such  tracts  of  land  lying  outside  of  municipal  corporations 
the  amount  of  land  occupied  and  used  by  a  canal  or  used  as  a  public  highway  at  the 
time  of  such  assessment,  and  if  the  assessor  fails  to  do  so,  the  county  auditor  is  hereby 
authorized  to  make  the  deductions  as  herein  provided:  And  provided  further,  That 
the  annual  board  of  equalization  may  reduce  the  mineral  value  assessed  against  lands 
containing  or  producing  petroleum  (oil),  natural  gas,  coal,  ore,  limestone,  tiro-clay, 
or  other  minerals  in  proportion  as  the  product  of  such  mineral  has  diminished,  if  such 
mineral  product  was  considered  as  a  part  of  the  value  of  said  real  estate  in  its  previous 
appraisement  for  taxation,  and  annual  assessors  or  boards  of  equalization  may  assess 
such  mineral  values  as  developments  of  its  product  or  existence  are  made.  " 

Sec.  2.  That  original  section  twenty-seven  hundred  and  ninety-two  be,  and  the  same 
is  hereby,  repealed. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

Noticing  that  the  bill  had  been  introduced  by  Senator  Sheppard, 
I  at  once  wrote  him  as  follows: 

October  18,  1912. 
Hon.  Oscar  Sheppard,  West  Alexandria,  Ohio. 

Dear  Senator:  I  have  just  discovered  that  Senate  bill  No.  144,  seventy-fourth 
general  assembly,  regular  session,  introduced  by  you,  is  one  of  the  bills  about  which 
Mr.  Archbold  wrote  me  in  1900,  at  the  time  when  I  was  representing  the  Standard 
Oil  Co.  in  the  litigation  then  pending  in  our  supreme  court.  I  have  nothing  of  record 
in  my  letter  books  or  on  my  files  to  show  that  I  ever  gave  it  the  slightest  attention, 
and  I  have  no  recollection  of  any  kind  on  the  subject. 

1  send  you  herewith  a  copy  of  the  bill. 

1  infer  the  bill  did  not  pass,  from  the  fact  that  the  section  it  proposed  to  amend  stands 
now  as  it,  judging  from  this  bill,  did  stand  at  the  time  when  the  bill  was  introduced. 
Will  you  kindly  write  me  what  recollection,  if  any,  you  have  as  to  why  the  bill  was 
not  passed,  and  especially  as  to  whether  you  ever  heard  from  me  directly  or  indirect  ly 
on  the  subject? 

Awaiting  your  answer,  which  I  will  be  glad  to  have  at  your  early  convenience,  I 
remain,  with  sentiments  of  high  regard, 

Very  truly,  yours,  etc.,  J.  B.  Foraker. 


I  received  from  him  the  following  answer: 

West  Alexandria,  Ohio,  October  19,  1912. 

My  Dear  Senator  Foraker:  Replying  to  your  letter  of  yesterday,  making  some 
inquiry  as  to  Senate  bill  144,  introduced  by  me  in  the  senate  of  the  seventy-fourth 
general  assembly,  I  have  to  say  that  I  do  not  now  recall  any  reason  why  the  bill  failed 
of  passage  other  than  the  fact  that  it  failed  to  receive  the  support  of  a  majority  of  the 
Senate.  My  recollection  is  that  there  were  some  14  or  15  taxation  bills  introduced 
at  that  session,  and  the  whole  subject  of  taxation  was  discussed  before  the  committee 
on  taxation,  by  Allen  Ripley  Foote,  Clarence  Miller,  of  New  York,  A.  F.  Bromhall. 
of  Troy,  and  others,  but  I  don't  think  any  of  these  bills  were  passed. 

As  to  your  second  inquiry,  I  can  state  positively,  as  author  of  Senate  bill  144,  and 
as  a  member  of  the  committee  on  taxation  to  which  all  these  bills  were  referred,  that 
I  never  heard  from  you,  either  directly  or  indirectly,  in  regard  to  the  bill,  and  I  never 
even  heard  your  name  mentioned  in  connection  with  it. 

With  a  continuance  of  my  kindest  regards  and  highest  esteem,  I  am, 
Very  sincerely,  yours, 

Oscar  Sheppard. 
Hon.  J.  B.  Foraker,  Cincinnati,  Ohio. 

If  it  were  possible  to  ascertain  what  other  bills,  if  any,  Mr.  Arch- 
bold  wrote  to  me  about,  similar  inquiries  would  develop  similar 
answers. 

J.  B.  Foraker. 
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THE  stiikv   OP    \   W  mi  i     M  \  \    who    CROSSED  TH]    COLOR  LINE    IND  HIS 
THE  STEPSON'OF  JOHN  D.    LRCHBOLD'S  AGED  BUTLER      1 1  <  >  w    illit    30LD 
OIL  OFFICE   FILES  TO    ill  l :    HEARST   NEWSPAPERS   I 
HINTS    AT    PENROSE     wo    \i  DRICH. 

[By  Arthur  II.  QleasOD.] 

ThL-i  is  the  life  story  of  two  obscure  citi  ens,  a  negro  and  hi-  white  Friend,  who  ; 
kept  the  L908  presidential  campaign  lively,  made  Mr.  H<  tar  perl  md 

received  and  Bpent  a  wad  of  monej  . 

It  was  Willie  W.  Winfield  and  Charles  Stump,  you  see,  who  sold  the  John  l>.  Arch- 
bold  Standard  Oil  letters  (about  Sibley  and  Senator  I  ind  other  political 
intimates  of  No.  20  Broadway),  to  Mr.  Eearst  for  a  trifle  over  $12,000. 

"It  looked  like  a  lot  of  money,  then,"  Bays  Charley  Stump.     "W 
$15,000?    A  few  thousand  don't  last  long,  with  the  gambling  and  tJ 

"When  yon  get  a  chance  to  make  $10,000  to  $15,000  I  can  lay  your  hai 

on  information,"  says  Willie  Winfield,  "  1  Bay,  to  hell  \\  ith  your  job.    Take  the  i  hai 
What  do  you  care  if  you  lose  your  job?    Stump  was  a  fool,  or  he'd  hi  ich. 

He  used  to  show  $1 ,500  at  a  time.    But  the  women  gol  it  -diamonds  for  them,  and  the 
rest  of  it." 

William  W.  Winfield,  the  negro,  was  the  lile  clerk.  m<     •         .  and  d 
John  D.  Archbold  until  1905.     Ee  is  the  stepson  of  John  I>.  Archbold's  trusted  and 
now  aged  negro  butler,  James  N.Wilkins,  of  bla  life,  devoted  to  Mr.  and  Mrs. 

Archbold,  and  by  them  much  honored.     For  over  20  years  Wilkin.-  I 
of  the  family.     He  owns  a  charming,   large  white  house  al  \  rthWasl 

Street.   Tarry  town.     Its  interior  is  tasteful  and  attractive  to  a  degree.     Mai 
ago  he  married  a  widow  woman.  Mrs.  Winfield,  whose  two  soi  hn  A.  \\  inl 

and  Willie  W.  Winfield.    John  is  porter  in  the  National  Bank  of  Tarrytown.     Turn 
we  to  Willie? 

"I  will  tell  you  an  odd  thing,"  says  Willie.     "Archbold  ij  a  big  man,  isn'1  he?  and 
he  knows  a  lot  of  big  men;  but  he's  more  afraid  of  me      I've  had  di 
with  him  since  I  left  Standard  Oil.     I  was  with  Standard  <  »il  10  yes 
there  6  years— he  came  in  1899.    I  taught  him  all  he  know.     Why,  he  didn't  ki 
how  to  handle  a  telephone,  used  to  put  the  receiver  to  his  ear  and  drop  it  when  it 
bu/.zed.    Poor  Stump;  he  was  just  plain,  foolish,  careless,  as  you  mighl  - 

"I've  never  been  able  to  do  much  business  with  Archbold, 
sold  the  letters;  a  little  money  once  in  a  while    $75  one  time,  $10  another  timi  .  but 
nothing  much.     Ee  keeps  my  address,  though,  and  knows  where  I  am.     1  i 
understand  how  Willie  keeps  next.     And  ye1  we've  stirred  up  the 
Bays  Charley  stump.     "]  wrote  a  letter  to  Mr.  Hi  hen  he 

Archbold  letters.  Baying  that  considering  the  sensation  they  were  mak 
Bend  me  a  little  money.     There's  no  use  trj  eehim.     Ybucan'1 

office  force.     Bu1  no  money  has  come  from  thai  letter.     Eldi    I 
in  the  Hearsl  office  thai  I  actually  did  business  with.     When 
noon,  so  quiel  and  confidential,  with  Borne  proposition 
were  one  more  Standard  Oil  man  with  hie  hands  full  of   lett< 
place  them  in  Park  How.     I  am  through  with  that.     Tl 
you  lots  of  trouble  and  uneasiness  and  no  satisfaction      I   wouldn't 
again.     1  was  only  a  hoy.  only  L9  Id,  at  the  time  1  carried  thi 

bold  business  for  the  Hearst  people. 

■•And  yet,  do  you  know.  Mr.  Bearsl  hasn'1  begun  I     r 
He's  beginning  easy.     Wail  till  you  hear  him  read  the  - 
Senator  Aldrich  letters.     Then  there'll  be  a  >n.     Wha 

nothinsr.     He  hasn't  the  originals,  you  know.    They  were  r  ■: 
Oil  files.     Photographic  copies  were  made,  and 
He  hasn't  originals,  except  a  i^w  Banna  letters,  which  may  n 
After  the  photographed  copies  of  the  letters  wen  the  H< 

the  letters  were  returned  to  Mr.  Archbold  by  a  friend  of  i 
his  name    which  is  here  suppressed  because  he  is  living  I 
had  offered  us  a  thousand  d<  liars;  bul  he  didn't  pay  it  after  hi 
letters. 

"We  knew  it  was  too  much  risk  to  steal  the  i  riginals  and  then 
would  be  sure  to  ask  some  day  for  some  one  of  them;  and  wh< 
we  had  to  photograph  them  and  then  return  them. 
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WILLIE    WINFIELD   AND    HIS    FRIEND. 


"Willie  fetched  the  stuff  to  me;  but  he  never  showed  up  at  the  Hearst  office  at  all. 
They've  never  laid  eyes  on  him.  It's  me  that  stands  to  lose  on  any  publicity. 
Willie  has  nothing  to  lose.  He's  got  his  Tarrytown  home.  He's  fixed,  living  there 
with  his  stepfather,  who  has  the  job  with  Arehbold. 

"You  know  Willie  has  always  denied  his  guilt.     He  actually  brought  suit  against 
Mr.  Arehbold  at  the  lime  of  his  dismissal.     Paid  a  lawyer  to  prepare  the  papers,  and 
everything.     He's  a  reckless  fellow." 

In  1904,  Willie  and  Stump  were  working  along  happily  enough  in  the  Standard  Oil 
offices  at  26  Broadway.  They  were  inseparable  friends — the  white  man  and  the  negro. 
Their  negro  friends  described  the  degree  of  their  intimacy  by  holding  up  the  index 
finger  and  the  middle  finger  of  the  right  hand  and  tightly  clasping  them  with  all  the 
fingers  of  the  left  hand. 

"They  were  close  as  that,  always." 

Willie — he  was  the  keen  one.  He  is  short,  strongly  built,  with  a  bullet  head,  set 
back  in  a  cocky  way,  like  a  fighting  bird.  His  mustache  is  thick  and  closely  cropped. 
He  is  neat,  what  you  call  "a  good  sport."  He  is  equally  ready  for  a  joke  or  a  scrap. 
His  talk  is  a  mixture  of  caution  and  boasting. 

He  is  vivacious  and  witty,  and  socially  attractive.  "It's  a  pleasure  to  be  with 
Willie,"  say  his  friends.  "He's  different  from  ordinary  folks."  It  isn't  character,  it's 
just  temperament,  that  makes  Willie  one  of  the  best-known  negroes  in  the  State. 

Stoop-shouldered,  loose-framed,  with  coal-black  hair,  and  the  facial  pallor  of  a 
mortal  disease,  and  a  dull-red  scar  mark  of  a  blood  disease  in  his  right  cheek,  with  wide 
eyes,  yellow  in  the  whites,  and  shifty  in  the  center — eyes  that  never  look  at  you,  but 
wander  over  your  clothing  and  feet, 'like  unclean  creatures — Charley  Stump  is  a  man 
to  be  marked  in  any  crowd  as  one  who  has  had  some  unique  personal  experience. 
There  is  a  suggestion  of  the  hunted  about  him.  The  same  timid  stare  as  in  the  eye  of 
Lafcadio  Hearn.  Stump  is  smooth-faced,  painfully  close-shaven,  with  the  blue  chin 
of  priests.  His  nerves  are  in  poor  shape.  He  ought  to  emigrate  to  Australia,  and 
begin  again  from  the  soil.  He  needs  good  air,  and  decent  white  people,  and  the  waters 
of  forge  tfulness. 

Those  were  the  two  men.  Together  they  played  the  races  through  1904.  Willie 
was  always  the  leader  and  suggester.  Stiimp  was  a  man  you  could  pull  in  any 
direction. 

"The  Standard  Oil  people  are  easy  to  work  for,''  says  Willie.  "They  never  ask 
any  questions  when  you're  late  in  the  morning  or  don't  show  up  that  day  or  stay 
away  on  a  sick  leave.  We  were  always  taking  time  off.  Why,  one  time  there  in 
1904,  the  end  of  the  year,  Stump  disappeared  for  six  weeks,  and  nobody  could  find 
him.  There's  no  pay  at  Standard  Oil  except  for  the  big  men,  but  they're  easy. 
Charley  and  I  used  to  play  the  races  Saturdays.  We'd  make  .$100  a  week  sometimes; 
$300  once  in  a  while." 

But  life  was  too  slow  for  these  two,  and  they  decided  to  do  a  little  better  than  well 
enough.  It  was  at  the  close  of  1904  that  Willie  Winfield  brought  the  Arehbold  cor- 
respondence in  bargain  lots  to  his  good  friend  Charley  Stump  and  made  him,  the 
white  man,  the  actual  negotiator  at  the  Hearst  office  in  Park  Row. 

THE    PARK    ROW    VISITS    OF    STUMP. 

Soon  after  the  presidential  election  of  1904  Stump  became  a  familiar  figure  of  nights 
in  the  editorial  rooms  of  William  Randolph  Hearst's  New  York  newspapers.  Some 
of  those  who  observed  him  thought  him  consumptive,  because  of  his  remarkable 
pallor.  He  wore  a  frieze  overcoat  and  an  air  of  the  utmost  self-assurance.  He  had 
many  whispered  conferences,  calling  two  or  three  times  a  week  for  many  weeks.  It 
is  hard  to  remember  back  three  years  in  a  Hearst  office  (so  much  is  in  the  air  there 
all  the  time,  from  ideas  to  tissue  manifolding  paper),  but  to  those  who  escaped  from 
the  maelstrom  with  their  brains  least  impaired  it  seems  now  quite  certain  that  these 
visits  lasted  from  early  December  until  the  middle  of  February.  Along  toward  the 
end  of  his  visits  he  became  generally  known  to  managing  editors  and  other  authori- 
ties of  the  office,  including,  of  course,  the  office  boys,  whom  he  scorned,  as  "the  man 
with  the  Standard  Oil  letters."  It  was  known  that,  with  two  high  officials  in  the 
Hearst  office,  he  and  a  photographer  met  in  the  photograph  rooms  of  the  newspaper. 
A  safe  in  the  office  became  known  as  "the  safe  with  the  negatives  of  the  Standard 
Oil  letters  in  it. "  When  news  was  dull  and  the  editorial  council  was  dolefully  bewail- 
ing the  fact,  it  was  commonplace  for  one  editor  or  another  to  sigh:  "Wish  the  boss 
would  let  us  into  those  Standard  Oil  negatives  in  the  safe." 
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"The  three  men  I  did  business  w  ith  in  the  H<  arsl  ■  -Hi. . 
Eddy,  the  citj  editor;  then  Mooney,  who  later  took  chai 
then  Eldridge,  the  presenl  city  editor  of  the  American.' 

It  was  but  natural  that  letters  reflectu     ■  orporation  scandal  upoi 
especially  upon  Senators  of  the  United   -  mould   seek  the  Hears!  markel  in 

those  months.    The  compilation  of  the  Heat  U    nnopolitan  M 
treason  of  the  Senate,"  was  in  pn  ■  i  The  need  for  m 

urgent;  the  supplj  flourished  with  the  demand. 

THE    M   l  ll  RS    l  0<  KED    UP    I  l!i:i  I 

A  Ear  less  brilliant  appraiser  of  public  sensations  than  William  Randolph  H< 
could  ii"i  have  failed  to  appreciate  thai  the  stolen  Archbold  uld 

be  wasted  on  "The  treason  of  the  Senate,"  ahead)  ridiculed  and  a 
credited.     But  Hearst,  in  the  winter  of  1904  5,  appreciated  < 
passed  through  a  candidacy  for  nomination  to  the  Presidem  j     f  th   ; 
had  pretty  nearly  disqualified  himself  from  appealing  for  a  hearing  in 
with  these  letters  and  with  a  candidate,  no1  himself,  who  had  I"  • 
mil ii a ni  enemy  of  Standard  Oil,  the  Aim  rican  people,  who  love  trouble  and  disturb- 
ances of  the  peace,  would  gladly  open  the  gates  of  the  arena  foi  him      He  i 
the  candidate;  he  read  and  at  this  writing  is  still  reading,  Mr.  Archbold's  pri 
letters.     And  he  has  made  more  talk  and  more  disturbance  in  this  campai 
any  man  or  body  of  men  in  or  out  of  it  excepl  the  baseball  coi 
championships.     Thus  is  Hearst  justified  unto  himself  for  holding  back  those  letl 
for  time  long  years.     Thus  the  circulations  of  the  various  Journals  Ami 
Examiners  waxed  great,  and  in  &  ores  of  citii  3  there  are  m  gotiations  in 
the  establishment,  sooner  or  later,  of  new  Hears!  new  -jap. 

Early  in  L905  Mr.  Archbold  discovered  the  theft,  and  Willie  and  Stum] 
charged.    They  had  cleaned  up  a  little  over  $12,000  by  the  series  of  tr 
Park  Row,  and  a  small  part  of  this  they  invested  in  the  saloon  at  the  -  mer 

of  One  hundred  and  thirty-fourth  St  reel  and  Seventh  Avenue.  Theresl  they  dropped 
in  pool  rooms,  the  races,  and  in  one  other  way,  to  be  specified  in  a  moment.  Neither 
of  them  was  a  worker,  so  they  put  in  Clinton  Wilkins.  a  negro,  of  their 

on.     Later  he  bought  them  out.     And  on  his  death  his  brother,  Leroy  Wilk 
took  the  business.     He  is  slill  in  charge.     It  is  his  brother,  "Baron"  Wilkin-,  who 
runs  the ''Little  Savoy, "  at  25:1  West  Thirty-fifth  Streel     most  notorioi 
and  resorts— with  its  famous  iron  door  admitting  to  the  upstairs  apartmi 
picture  gallery  of  beauties  in  the  basement,  and  the  negro  pugilist  exhibit 
We  pause  and  sketch  the  "Little  Savoy.''  for  it  was  with  thai  crowd  that  tie 
iraveled  in  the  summer  of  1905.     The  Wilkin-  boys  were  their  close  frit  The 

Wilkins  hoys  are  of  the  same    *    *    *    and  color  as  the  stepfather  of  Willie  Winfield, 
tlmugh  all  relationship  is  denied  by  both  sides.     Both  Willie  and  Stump  | 
time  and  money  in  gambling  than  in  their  saloon. 

It  was  at  this  point  that  Stump's  constant  association  with  negro  life 
gether  too  much  for  him,  and  he  crossed  the  color  line.     Hespenl  ! 
his  grip  on  life  in  association  with  a  negro  woman  of  the  uptown  district, 
diamonds  on  her  and  even  buying  her  a  horse,  so  th"  story  runs.     Stm 
drop  his  old-time  while  friends  srt  Germans     and  fell  both  social  I3 

daily.     In  October,  1905,  thesaloon  partnership  wasdi  ind  Stm 

Later  he  was  so  hard  up  as  to  take  a  job  on  the  street  railwi  ndu< 

warm  friends  of  his  as  Philip  Wagner,  the  well-known  undertaker  1 
man  of  144  West  Ninetieth  Street,  have  been  unable  t<  him.     II 

color  line  in  women  threw  him  out  of  touch  with  his  old-til 

After  Slum])  left  Winfield  and  took  the  path  thai  led  him  oul 
familiars,  Willie  went  ii  alone  in  the  saloon,  with  Wilkin- 
grew  tired  and  pulled  out.     In  September,   L907,  he  wenl  wit 
Since  April,  190S,  he  and  his  wife  have  lived  with  hi 
home.     He  has  had  abundant  spending  money  in  thes< 
sional  ebb-tide  timt 

"  I've  known  big  men.  a  g 1  many  of  tie  m.  and  I  've  had  I 

"But  somehow  I  never  could  seem  togel  in  just  rig 

"I  don't  want  to  peddle  anj  more  lei  op. 

to  make  money.     Bu1  it's  got  to  be  enougl 
keep  me  till  I  find  another,  and  that  isn' 
time  you  are  looking." 

On  Friday  afternoon.  October  9,  at  ::  p.  m  .  North  VNai 

Tarry-town,  Willie  said  to  me: 
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"I'm  mighty  anxious  to  find  Stump.  He  seems  to  have  disappeared  again.  People 
haven't  seen  him  for  a  long  time.  He  may  be  dead — poor  Charley!  He  was  always 
careless.  But  there'll  be  a  big  thing  for  him  and  for  me,  too,  if  I  land  him  inside  the 
month.  After  the  next  few  weeks  there's  nothing  doing.  I  don't  want  him  after 
that." 

THE   PAWNS   AND  THE   PLAYERS. 

Stump  isn't  dead,  but  he  looks  ill  and  tired  of  life.  He  works  as  a  desk  clerk  on 
the  third  floor  of  Yale  &  Towne,  No.  9  Murray  Street,  and  he  lives  at  1086  De  Kalb 
Avenue,  Brooklyn. 

""What  I  want  to  know,"  said  Stump  to  me  on  Monday,  October  12,  "what  is 
there  in  it  for  me  if  I  see  Willie?  It's  a  bit  of  a  trip  to  Tarrytown.  And  this  game  of 
Archbold's  getting  us  to  swear  one  of  the  letters  was  faked  by  Hearst  so  as  to  make  it 
look  as  if  the  whole  correspondence  was  a  yellow-journal  fake — I  want  to  know  the 
price  for  that.  I  want  guarantees  before  I  lose  a  job  for  that  scheme.  Anyway,  I 
want  to  see  $25  before  I  talk  it  over  with  Willie." 

There's  something  pathetic  in  coming  to  know  these  two  in  their  sickly  deceit, 
insincerity,  and  utter  willingness  to  be  purchased.  They  lay  open  their  whole  dirty 
and  pitiable  life  to  you  as  you  sit  with  them;  and,  weary  of  the  game,  they  will  still 
be  asking:  "How  much  is  there  in  it  for  me?"  The  episode  will  drive  Willie  out  of 
Tarrytown  and  will  throw  Stump  out  of  his  job.  It  will  give  them  some  more  unhap- 
piness  in  place  of  easy  money,  while  it  will  scarcely  annoy  Mr.  Archbold  and  Mr. 
Hearst.  And  yet  these  obscure  men  are  not  the  most  guilty  parties  of  the  now  famous 
Archbold-Foraker-Hearst  episode.  They  are  the  sad  little  pawns  of  the  well-hidden 
players.  It  is  a  pity  if,  in  dramatizing  them,  we  have  obscured  the  main  offenders 
in  our  1908  show.  The  act  of  uncovering  them  at  least  reveals  what  is  done  to  human 
nature  by  the  secret  agencies  of  men  who  have  grown  ruthless  in  success. 

The  Chairman.  The  committee  will  take  a  recess  subject  to  the 
call  of  the  chairman. 

Thereupon,  at  12.30  o'clock  p.  m.3  the  committee  took  a  recess 
subject  to  the  call  of  the  chairman. 


X 


THE  ROGERS  LAW 

in 

J.  B.  FORAKER 


Cincinnati.    February  3.   1913. 
To  W.  K.  Schoepf,  Esq., 

President   of   the   Cincinnati   Traction    I 

Dear  Sir: 

In  response  to  your  request,  I  submit  the  following  in 
regard  to  the  Rogers  Law : 

Perhaps  no  statute  ever  enacted  with  special  reference  t<> 
Cincinnati  has  been  more  misunderstood  and  more  misrepre- 
sented. 

It  is  difficult,  after  17  years  have  elapsed,  to  recall  the 
precise  conditions  that  existed  in  Cincinnati  at  the  time  of  t li i - 
enactment,  and  that  had  existed  theretofore  for  a  long  period 
of  years  with  respect  to  the  street  railroad  situation  that 
prompted  that  legislation. 

It  is  necessary,  however,   to  recall  that   situation,   and   that 
former  experience,  as  accurately  as  we  may,  in  order  to  pi 
erly  understand  and  judge  that  statute. 

First:  The  statute  has  been  generally   undersl 1.   becau 

of  newspaper  misrepresentation  of  its  character,  to  authoi 
a  straight  fifty-year  franchise,  running  through  the  wh 
period,  on  the  same  terms  and  conditions  a-  to  rate-  of  fa 
transfers,   franchise  tax,  &c,  as  originally   provided. 

This  is  perhaps  the  greatesl   misapprehension   with   r< 
to  that  law.     The  truth  is  that,  while  the  statute  does  authoi 
the  tracks  of  the  traction  company  to"  remain  in  the  street-,  and 
while  the  contract  entered  into  by  the  city  of  Cincinnati   with 
the  street  railway  company  authorizes  the  operation  of  the  com- 
pany's cars  over  these  tracks,  and  such  extensions  of  them 
may  be  made  during  the  period  for  the  whole  term 
vet   the   terms   and   conditions    as    to    rat  transfei 
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taxes  on  franchise,  &c,  continue  for  only  20  years  from  and 
after  the  date  of  the  passage  of  the  law. 

The  provision  of  the  statute  is  that  the  city  is  to  have  the 
right,  authority  and  power  at  the  end  of  20  years  from  the 
date  of  the  passage  of  the  statute  to  revise  rates  of  fare,  trans- 
fer system,  franchise  taxes  and  every  other  condition  of  the 
grant,  and  that  if  the  company  should  not  accept  the  changed 
or  revised  terms  and  conditions  so  made  by  the  city,  then  it 
shall  have  the  right  to  sue  in  a  court  of  competent  jurisdiction 
to  enjoin  the  city  from  enforcing  any  inequitable  changes  so 
m£de. 

The  statute  further  provides  that  at  the  end  of  15  years 
thereafter  the  city  shall  have  the  right  to  make  another  such 
revision,  and  that  in  the  event  of  disagreement,  that  disagree- 
ment may  be  settled  by  the  same  kind  of  appeal  to  the  courts ; 
and  that  the  city  shall  have  the  right  to  make  this  same  kind 
of  revision  at  the  end  of  each  period  of  15  years  thereafter, 
so  long  as  the  franchise  of  the  company  may  be  continued. 

It  is  not  accurate,  therefore,  to  speak  of  the  grant  made  in 
1896  as  a  franchise  for  50  years  according  to  the  terms  and 
conditions  then  named  and  agreed  upon,  but  rather  that  it  is 
a  grant  for  20  years  upon  the  terms  and  conditions  then  agreed 
upon  and  a  further  grant  of  15  years  upon  such  terms  and  con- 
ditions as  may  be  agreed  upon  at  the  end  of  the  20-year  period, 
and  so  on  to  the  end. 

Furthermore,  the  average  of  the  unexpired  terms  of  the 
then  existing  franchises  was  16  years,  so  that  the  total  exten- 
sion of  time  for  the  whole  system  was  but  34  years. 

It  is  only  justice  to  the  traction  company,  and  to  the 
officials  then  acting  for  the  city  of  Cincinnati,'  that  these  fea- 
tures of  the  law  should  be  kept  in  mind. 

Another  misapprehension  is  that  the  traction  company  is 
not  required  to  compensate  the  city  in  any  way  for  its  fran- 
chise, while  the  truth  is  that,  in  addition  to  all  requirements, 
paying  taxes  on  all  its  property  of  every  other  description  the 
same  as  other  property  is'  taxed,  it  is  required  to  pay  a  fran- 
chise tax  of  6  per  cent,  to  the  city  on  its  gross  earnings,  oc 
about  $300,000  per  annum  at  this  time,  and  an  additional 
1  2-10  per  cent  to  the  state,  so  that  it  may  be  safely  said  no 
corporation  in  the  state  bears  a  heavier  proportion  of  the  bur- 
dens  of   taxation,    the    whole    amount    paid   at   this    time   being 


about  $700,000,  or  about  13  per  cent  of  its  entire  gross  earn- 
ings. What  other  corporation  or  business  pays  13  cents  out  of 
every  dollar  of  earnings  for  public  taxes? 

NATURAL  RESULT  I  >F  GRi  IYVTH. 

Considering  now  the  nature  of  the  law  in  other  respects, 
it  will  be  found  by  an  examination  of  the  Statutes  in  force  at 
the  time  when  that  law  was  enacted,  and  thereto)',  .re  in  force 
during  the  development  of  the  Cincinnati  Street  kail  way  sys- 
tem, that  this  law  was  but  the  natural  and  necessary  evolution 
of   the  growth   and   necessities   of   that    system. 

A  brief  sketch  of  the  history  of  the  street  railway  system 
in  Cincinnati  will  enable  us  to  understand  and  appreciate  the 
arguments  made  by  the  Street  Railway  Company  at  the  time 
of  the  enactment  of  the  Rogers  law  in  support  of  such  a 
measure. 

The  first  street  railway  route  in  Cincinnati  was  established 
some  time  during  the  fifties.  Without  meaning  to  be  entirely 
accurate,  but  to  illustrate,  this  route  commenced  at  Fourth  and 
Main  streets,  which  was  then  considered  a  business  center,  and 
extended  from  there  by  various  streets  north  and  west  to  some- 
where in  the  vicinity  of  what  was  then  known  as  the  Brighton 
House,  and  from  there  returned  to  the  place  of  beginning,  pa 
ing  over  other  streets  in  the  same  part  of  the  city. 

From  the  same  point,  or  near  the  same  point,  thereafter  in 
rapid  succession,  other  similar  routes  were  established;  some 
extending  up  the  river,  some  down  the  river,  some  into  the 
northeastern  part  of  the  city,  others  into  the  western  part  of  the 
city;  all  of  them  short  routes,  and  none  of  them  having  any 
reference  to  a  general  system,  but  all  of  them  at  haphazard, 
to  speak,  just  as  there  seemed  to  be  a  demand  for  transportation 
on  the  one  hand,  and  a  promise  of  profit  from  operation  on  the 
other. 

No    transfers    were    allowed,    because    at    that    time    no    such 
thought  seemed  to  have  been  entertained  by  any  one. 
was  any  percentage  on  gross  earnings   reserved   to  be  paid  to 
the  city  by  any  of   these  routes,   nor   was   there   in  any   way   any 
fair  compensation  exacted  for  the  franchi  ranted. 

The  first  street  railroads  were  of  the  most  primitive  char- 
acter, but  the  people  and  their  representatives  in  the  city 
government  were   so  anxious  to  have  them  established   ami   put 
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into  operation  that  very   liberal   and   generous  terms   and   con- 
ditions were  granted  to  induce  their  construction  and  operation. 

Notwithstanding  these  liberal  terms  and  conditions  nearly 
all  of  the  first  street  railway  routes  proved  unprofitable,  and 
the  men  who  invested  their  capital  in  them  lost  most  of  it. 

From  time  to  time,  during  the  period  intervening  between 
the  establishment  of  the  first  routes  and  the  enactment  of  the 
Rogers  law,  there  were  in  all  25  different  independent  routes, 
or  lines,  laid  out  and  established,  and  franchises  granted  for 
the  construction  of  street  railroad  tracks  and  the  operation  of 
cars  over  them. 

The  terms  and  conditions  of  these  several  grants  were  not 
the  same.  There  was  a  wide  difference  in  the  rates  of  fare 
authorized.  On  some  tickets  were  sold,  on  others  only  cash 
fares  were  collected. 

When  these  original  short  routes  were  extended  to  the 
outlying  portions  of  the  city,  additional  or  higher  fares  were 
authorized. 

In  consequence,  at  the  time  when  the  Rogers  law  was  en- 
acted, in  1896,  the  authorized  fare  that  might  be  collected  from 
a  passenger  coming  to  the  central  portion  of  the  city  from  out- 
lying districts  varied  all  the  way  from  five  to  fifteen  cents  for 
each  passenger.  On  some  routes  it  was  six  cents,  on  some 
eight  cents,  others  ten  cents,  and  so  on,  all  the  way  up  to 
fifteen  cents,  and  if  the  passenger  desired  to  reach  some  point 
on  the  opposite  side  of  the  city  he  must  pay  another  fare.  To 
illustrate,  if  a  passenger  living  on  Price  Hill  desired  to  go  to 
some  place  on  Walnut  Hills,  it  cost  him  eight  cents  to  Fountain 
Square,  and  five  cents  additional  from  there  to  his  destination. 

If  a  passenger  living  on  Walnut  Hills  wanted  to  get  down 
into  the  city,  he  had  to  use  the  Kerper  lines — Route  No.  10, 
on  Gilbert  Avenue,  or  Route  No.  16,  Mt.  Adams  and  Eden 
Park  Inclined  Railway  Company.  The  fare  on  each  of  these 
routes  was  five  cents,  but  that  carried  him  only  to  the  center 
of  the  city.  If  he  wanted  to  reach  either  of  the  principal  de- 
pots, Music  Hall,  City  Hospital  or  any  place  of  business  beyond 
the  central  portion  of  the  city,  another  fare  of  five  cents  was 
exacted.     The  same  was  true  as  to  Mt.  Auburn  and  Avondale. 

These  routes  having  been  established  at  different  times  as 
they  were  applied  for  and  established,  the  franchise  to  operate 
cars  over  them  expired  at  different  times. 
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At  the  time  when  the  Rogers  law  was  enacted  some  of 
these  routes,  then  in  operation,  had  respectively  three  or  four 
years  to  run;  some  of  them  six  or  eight;  some  of  them  ten  or 
twelve;  some  of  them  sixteen  or  eighteen;  and  one  of  them 
had  an  unexpired  term  of  twenty-one  years  to  its  credit. 

In  the  beginning  wooden  stringers  with  strap  iron  w;is  in 
some  instances  used  for  rail-;  for  year-  only  a  very  light  rail 
was  laid.  Cars  were  correspondingly  small,  light  and  primi- 
tive. The  motive  power  was  animal — horses  and  mules.  Many 
of  the  cars  of  that  earlier  period  were  hauled  about  over  these 
different   routes  with  a   single  mule. 

As  time  passed,  and  the  necessities  for  this  kind  of  travel 
increased,  larger  and  heavier  cars  were  brought  into  use,  and 
this  necessitated  heavier  rails  and  a  different  and  hctter  con- 
struction  generally. 

The  weight  of  the  rails  chiefly  used  was  at  one  time 
thirty-two  pounds  to  the  yard,  increased  later  to  fifty-two 
pounds;  later  to  sixty  pounds;  then  to  seventy,  which  was  the 
character  of  rail  coming  into  use  generally  over  the  city  at 
the  time  when  the  Rogers  law  was  enacted.  The  weight  has 
been,  from  time  to  time,  increased  still  further  since  then,  un- 
til now  the  rails  most  commonly  used  weigh  from  one  hundred 
to  one  hundred  and  twenty  pounds  to  the  yard,  and  where  the 
streets  are  paved  all  are  laid,  as  a  rule,  in  concrete. 

Short  and  light  cars,  such  as  were  in  common  u>e  only  a 
few  years  ago,  have  heen  practically  entirely  discarded,  and 
only  large  and  very  expensive  cars  are  now  being  constructed 
and  used.  All  other  equipment  ha-  heen  correspondingly  im- 
proved. 

The    original    routes    were    all    limited    to    the    plateau    to 
which    the    city    was   originally    confined.      None    of    them    un- 
dertook to  climb  any  of   the  hills;  but   in   time  as  the  subui 
on    the    hilltops    began    to    develop,    there    was    a    demand 
street    car    transportation    to    those    points.      Then    the    inclined 
planes   were  built,   and    the    street    railways    were    in    that    way 
enabled  to  mount  the  hilltops  where  their  routes  and  line-  v. 
extended,  so  as  to  accommodate   in   some  measure  the  inhabi- 
tants residing  there.    This  problem  of  climbing  the  hill  ight 
about  the  first  radical  improvement  or  change  in  n 
by   the   substitution   of   cable    for   animal    power.      Tl 
avenue  line  and  the  Martin  cable  line  are  illustrations  not  only 
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of  the  character  of  the  cable  power  employed,  but  also  the 
short  time  this  kind  of  power  was  found  to  give  a  satisfactory 
service.  After  a  short  trial  it  was  compelled  to  yield  to  the 
electric  motor   power. 

All  these  changes  in  construction  and  equipment  and  in 
motive  power  are  mentioned  to  recall  the  fact  that  as  from  time 
to  time  these  changes  were  made  a  practical  reconstruction  at 
great  loss  and  expense  to  the  then  existing  companies  had  to 
be  incurred,  not  the  fault  in  any  instance  of  the  management, 
but  due  to  the  natural  growth,  evolution  and  improvement  of 
the  general  situation,  with  the  necessities  and  demands  created 
thereby. 

Coming  now  to  the  short  period  of  four  or  five  years  im- 
mediately preceding  1896,  say  from  1890  to  1895,  there  were 
in  existence  the  lines  belonging  to  the  Cincinnati  Street  Rail- 
way Company,  consisting  of  most  of  the  original  routes  as 
originally  established,  over  which  the  cars  were  being  operated 
in  accordance  with  the  requirements  found  in  the  ordinances 
applicable  respectively  to  each  of  these  lines. 

The  Mt.  Adams  and  Eden  Park  Inclined  Railway,  or  the 
Walnut  Hills  roads.   (Gilbert  avenue  and  Eden  Park.) 

The  Main  street  line,  which  was  a  single  trolley,  electric 
motive  power  line,  extended  up  Main  street  to  Mt.  Auburn, 
and  that  portion  of  the  city. 

The  Martin,  or  Mt.  Auburn  cable  railway  line  extending 
up  Sycamore  street,  and  by  other  streets,  to  Avondale,  and 
that  section  of  the  city,  also  the  Cincinnati,  Newport  and 
Covington  lines. 

All  these  lines  were  operated  on  routes  thought  at  the 
time  when  established  to  be  calculated  to  serve  the  best  in- 
terests of  those  desiring  street  railway  transportation,  but  in 
the  lapse  of  years  and  the  growth  of  the  city  in  different  direc- 
tions, they  were  outgrown  and  in  a  large  measure  made  un- 
satisfactory to  those  making  use  of   them. 

These  companies  were  all  in  competition  with  each  other, 
in  the  sense  that  there  was  no  accommodation  extended  by  one 
to  the  other ;  for  illustration,  no  company  could  give  a  trans- 
fer over  the  lines  of  any  other  company.  The  rates  of  fare 
were  not  any  longer  satisfactory,  and  the  general  terms  and 
conditions  were  not  just  to  the  city  under  the  new  conditions 
that  had  arisen. 
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Over  the  new   routes   from  time  to  turn-  established   th< 
had  been  for  years  a  bitter  streel  railroad  warfare  almost  con 
stantly  going  on.     This  constant  conflict  and  clash  of  interests 
before  the  city  authorities  and   in   the   Courts  kept   the   new 
papers  filled  then,  as  they  arc  now,  with  sensational  and  con- 
troversial charges  of  unsatisfactory   street   railway   service  and 
conditions.     Every  day  practically   we  read  of  complaints  that 
the   cars   were   too   small;   that    they    were   dirty   and   that    they 
were  overcrowded,  and  so  on. 

In  the  meanwhile,  as  electric  motive  power  came  more  and 
more  into  use.  the  people  came  more  and  more  to  desire  and 
demand  a  general  transfer  system,  a  better  arrangement  of 
routes,  new  and  better  and  more  modern  cars,  lower  fan 
and  an  improvement  generally  in  all  the  term-  ami  conditions 
of  street  railway  travel,  Thus  the  necessity  of  consolidating 
all  the  lines  into  one  general  system  became  more  and  more 
apparent. 

This  situation  prompted  negotiations  which,  subject  to  the 
legislation    necessary    to    authorize    the    same,    resulted    in    the 
acquisition   by   the   Cincinnati    Street    Railway    Company   of   all 
the  other  lines  operated  in  Cincinnati,  except  only  the  Cincinnati. 
Xewport    and    Covington    lines.      This    acquisition    and    consoli- 
dation was  for  the  purpose  of  making  possible  a  united,  harmon 
ious   system   with   universal   transfers,   and   an   electrification    of 
the   motive    power   of    the    whole    system,    together    witli    a    i 
duction    of    fares    and    the    establishment    of    some    satisfacl 
basis  or  agreement    for  the   use   of   the   streets    for   street    rail- 
way purposes. 

Looking   back     to    that    period    it    seems   almost    incredible 
that  anybody   should   have   been   opposed   t"   either   the   cons 
dation  or  the  legislation  necessary  therefor  to  accomplish   such 
a   purpose,   and   yet    some   of   the   newspaper-   of    that    day    will 
bear  testimony  to  the   fact   that   there   was   a   hitter,   hostile 
position  and   criticism   at    every   step   that    was   taken,   no   ma- 
llow   reasonable   and   no   matter    how    much,    a-    ev< 
now  see,  it  was  in  the  interest  of  the  whole  community.     'IT. 
who   thus   complained    were    not.    however,    an    "overwhelming 
majoritv   of   the  people  of   Cincinnati.*'    a-   has   been    repeatedly 
asserted. 

Whether   a    majority   of    the    people    of    Cincinnati    would 
have  voted  against  the  Rogers  law   if   there  had  been   a   ref< 


endum  no  one  can  state  definitely,  for,  while  there  was  much 
opposition  started  by  the  newspapers,  there  was  at  the  same 
time  the  strongest  possible  advocacy  among  the  people  them- 
selves of  the  measure.  There  were  a  number  of  improvement 
associations  in  the  city  at  that  time,  each  having  a  large  mem- 
bership who  actively  and  zealously  worked  in  securing  that  legis- 
lation. The  Walnut  Hills  Improvement  Association,  the  West- 
wood  Improvement  Association  and  the  Fairview  Heights  Im- 
provement Association  are  only  some  of  quite  a  number  that 
might  be  named.  The  Walnut  Hills  Association  was  exceedingly 
zealous  in  its  support  of  the  Rogers  law.  It  sent  its  representa- 
tives to  Columbus,  as  did  the  other  associations  mentioned,  to 
advocate  the  law,  and  to  show  the  necessities  for  it. 

Mr.  Frank  M.  Coppock  at  that  time  represented  the  Walnut 
Hills  Improvement  Association,  and  made  an  earnest  appeal 
and  very  able  argument  before  the  committee  of  the  House  in 
favor  of  the  relief  asked  for. 

While  the  city  as  a  whole  might  have  voted  against  the 
legislation  if  it  had  been  submitted  to  the  people,  it  is  safe  to  say 
that  on  Walnut  Hills,  where  they  had  at  that  time  a  population 
of  perhaps  50,000  people,  there  were  probably  not  a  thousand 
people  all  told  who  were  opposed  to  the  measure :  and  they  were 
opposed  because  they  were  influenced  in  their  opinions  by  the 
misrepresentations  as  to  the  character  of  the  bill,  which  they 
read  in  the  newspapers. 

It  should  be  further  said  that  the  men  who  made  this  op- 
position were,  as  a  rule,  men  who  had  never  been  identified  with 
any  great  public  improvements  or  utilities  or  with  undertakings 
of  any  nature  that  required  the  raising  of  large  sums  of  monev 
and  involved  accountability  to  those  who  furnished  the  capital 
for  the  management  of  the  property  it  represented.  Neither 
were  they  people  who  were  to  be  materially  benefited  by  what 
was  proposed  as  were  the  people  of  Walnut  Hills  and  other  sec- 
tions named. 

But  to  accomplish  such  consolidation  and  bring  about  the 
results  mentioned  it  was  necessary  not  only  for  the  Cincinnati 
Street  Railway  Company,  which  was  the  only  company  then 
operating  in  Cincinnati  able  to  do  anything  of  this  kind,  to  pur- 
chase or  in  some  proper  manner  acquire  all  the  other  properties 
and  then  to  raise  and  expend,  in  order  to  give  the  city  what  its 
necessities  demanded,  at    least  $6,000,000,  necessary,  according 
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to  the  estimates  of  the  company's  engineers,  for  the  reconstruc- 
tion and  the  electrification  of  the  consolidated  9ystem. 

The  attorneys  of  the  company  were  instructed  by  the  com- 

pany's  Board  of  Directors  to  examine  carefully  the  statutes  ap- 
plicable, with  a  view  to  ascertaining  what,  if  any,  additional  leg 
lation  was  necessary  to  enable  such  a  comprehensive  and   mani- 
festly necessary  and  beneficial  plan  to  be  carried  out. 

The  Rogers  law  was  the  result. 

This  statute  consisted  of  three  sections,  amendatory  of 
Section  2505  as  it  then  stood,  viz:  2505-a,  2505-b,  2505-d. 

Section  2505-a  authorized  the  leasing  or  purchasing  under 
certain  conditions  by  one  street  railway  company  of  the  lines  of 
another. 

Section  2505-b  authorized  under  certain  conditions  the  con- 
solidation of  street  railway  lines  so  acquired  with  the  lines  of 
the  company  acquiring-  them. 

Section  2505-d  authorized  the  granting  of  franchises  for 
a  period  of  fifty  years  to  such  consolidated  companies,  subject 
to  the  revision  as  already  pointed  out  as  to  fares  and  all  other 
terms  and  conditions  at  the  end  of  twenty  year-,  and  at  the  end 
of  each  period  of  fifteen  years  thereafter. 

From  what  has  been  said  it  will  appear  that  the  statute  so 
prepared  was  but  a  natural  evolution  and  an  absolute  necessity 
under  the  then  existing  conditions. 

Without  the  authority  so  given  there  could  not  have  been 
brought  about  the  acquisition  by  one  company  of  all  the  com- 
peting lines  and  the  consolidation  of  all  the  routes  that  had  been 
established,  and  were  then  in  operation,  with  a  universal  trai 
fer  system,  such  as  was  provided  for;  and  in  no  other  way  could 
the  then  existing  routes,  the  average  life  of  which  was  sixteen 
years,  have  been  induced  to  surrender  the  franchises  they  had. 
consent  to  a  transfer  system,  the  recasting  of  the  several  roul 
the  payment  of  a  tax  on  gross  earnings  compensation  I 

citv  for  its  franchise,  and.  in  the  i  f  those  having  a  i 

to  collect  a  higher  fare,  they  could   not  have  been   induced    I 
bind  themselves   to   accept  a   lower   uniform    f.v 
per  passenger. 

The  debates  before  the  committee-  of   the    House   ai 
Senate  will  show  that  the  company  asked  for  a  fifty-y 
for  the  additional  reason  that  we  were  then  in  the  mi 
pressed  and   even  distressing  business   and    financial   conditi 
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when  it  was  a  difficult  matter  to  raise  $6,000,000  for  such  a  pur- 
pose, and  by  many  thought  to  be  impossible  to  raise  it  except 
by  the  issuing  of  bonds  with  a  longer  time  to  run  than  a  period 
of  twenty-five  years. 

Practically  everybody  at  that  time  familiar  with  financial 
conditions  was  of  this  opinion,  and  all  who  will  recall  the  con- 
ditions then  existing,  will  remember  that  fact. 

WAS  NOT  THOUGHT  UNREASONABLE. 

It  was  not  at  that  time  thought  unreasonable  in  view  of  the 
purposes  to  be  subserved  and  the  ends  to  be  accomplished  to 
ask  that  the  company  be  given  a  right  to  maintain  its  tracks  in 
the  streets  for  that  period,  since  somebody's  tracks,  either  those 
of  the  then  company  or  some  other  company  would,  of  course, 
continue  in  the  streets  during  that  period,  and  for  as  many 
years  thereafter  as  street  railroad  tracks  in  the  streets  of  our 
cities  may  be  necessary. 

The  mere  placing  of  the  tracks  and  the  keeping  of  them  in 
the  streets  did  not,  therefore,  involve  the  surrendering  of  any- 
thing on  the  part  of  the  city  that  had  not  already  been  surren- 
dered by  the  different  franchises  that  had  been  granted,  and 
would  continue  to  be  surrendered  from  time  to  time  by  the  city 
not  only  for  fifty  years,  but  through  all  the  future  life  of  street 
railroads  as  occasion  might  require. 

Moreover,  the  Rogers  law  in  that  respect  was  patterned 
after  a  law  applicable  to  Dayton,  Ohio,  which  had  been  passed 
only  three  or  four  years  before,  under  which  a  fifty-year  grant 
had  been  made  to  the  street  railway  companies  of  that  city, 
fixing  the  fares  and  terms  and  conditions  for  the  whole  period 
of  fifty  years  without  any  revision  at  any  time  during  that  period. 

Nobody  had  made  any  objection  to  that  grant,  but,  on  the 
contrary,  had  regarded  it  as,  under  all  the  circumstances  then 
and  there  existing,  entirely  reasonable. 

Looking  beyond  Ohio  to  other  states,  long  franchises  were 
authorized  and  granted  in  New  York,  Pennsylvania,  New  Jersey, 
Indiana,  Illinois,  Missouri,  and  other  states.  Some  of  them 
for  ninety-nine  years,  others  for  nine  hundred  years,  and  some 
of  them  perpetual. 

At  any  rate,  the  attorneys  prepared  the  Rogers  bill  author- 
izing a  fifty  years'  franchise,  not  only  because  their  client  so 
directed,  but  also  because  it  was    one  of  the  necessities  of  the 
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situation  and  calculated  to  work  great  benefits  to  Cincinnati  in 
the  betterment  that  would  result  in  our  street  railway  situation. 

The  House  amended  the  bill  as  prepared  by  the  attorne) 
providing-  that  at  the  end  of  twenty-five  years  there  should 

a  revision  of  all  fares,  terms  and  conditions,  and,  the  city  and  the 
company  failing  to  agreej  their  differences  should  be  settled  by 

arbitration. 

In  the  Senate  this  amendment  was  amended  so  as  to  pi 
vide  that  at  the  end  of  twenty  years,  and  at  the  end  of  each 
period  of  fifteen  years  thereafter,  the  city  should  fix  new  fan 
terms  and  conditions,  and.  if  the  company  was  not  willing  to 
accept  what  the  city  did  in  this  behalf,  it  should  have  the  right 
to  sue  the  city  to  enjoin  the  enforcement  of  any  inequitable 
terms  and  conditions  so  provided  in  any  Court  of  competent 
jurisdiction. 

Under  the  authority  of  this  statute  the  Board  of  Administra- 
tion of  the  City  of  Cincinnati  on  the  application  of  the  Cin- 
cinnati Street  Railway  Company,  after  public  hearings  that  i 
tended  over  a  period  of  more  than  three    months,  at   which  the 
citizens  of  every  section  of  the  city  were  fully  heard,  rearranged 
the  several  routes  and  passed  the  resolution-,  of   August,   18 
granting    to   the   Cincinnati    Street   Railway    Company   the 
tractual   rights  and   franchises  under  which   that   company,   and 
its  successor  lessee,  the  Cincinnati  Traction  Company,  have 
been  and  are  now  operating  the  street  railway  lines  in  the  city 
of  Cincinnati. 

This    work  of  the  Board  of   Administration   was   descril 
in  the  daily  press  of  the  next  day.  August  14.  1896,  as  follov 

The  Cincinnati  Enquirer  said: 

"FINEST  STREET  RAILWAY  SYSTEM    ["HAT 

CAN"  MK  F<  iL'XD  IN"  THE  VV<  >RLD. 

ARRANGED    FOR   YESTERDAY    BY   THE    B.   OF    A.       Ml'     COM  PI 
DITIONS   OF   CONSOLIDATION    PROVIDED    l 
NIGHT  CARS,    [LLUMINATED   SIGNS    AND   PERHAPS    I 
— SIX  ENTIRELY  NEW  Kofi  I  -  LISHED — AND  THERE  WILL 

BE  THIRTY-THREE    LINES      EVERYTHING    I-   PROVD 
THE  BOARD  CAN    MAKE  ADDITIONAL  CH/  IN    I  III 

"The  first  thing  taken  up  at  the  morning 
scribing  the  terms    and  conditions  upon  which  the  grant   of  the 
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Consolidated    Street   Railway    Companies   is   extended    so   as   to 
make  its  life  fifty  years. 

"This  resolution,  it  was  stated,  covers  everything  asked 
for  by  the  public,  and  many  things  which  were  not,  and  has 
taken  to  complete  it  months  of  arduous  labor  upon  the  part  of 
the  members  of  the  B.  of  A.  under  the  leadership  of  the  Presi- 
dent *  *  *" 


The  Cincinnati  Commercial  Tribune  said: 

"A  GOOD  WORK  COMPLETED. 

THE  CINCINNATI  STREET  RAILWAY  LINES  PERFECT  CONSOLIDATION. 
RIGHTS  CONCEDED  PROMPTLY  ACCEPTED SCHEDULE  OF  TRANS- 
FERS ARRANGED  ON  A  THOROUGHLY  LIBERAL  BASIS ALL  CON- 
DITIONS ARE  FOR  THE  CITY'S  BEST  INTERESTS.  NEW  EXTEN- 
SIONS ARRANGED  FOR  AND  IMPROVEMENTS  PROPOSED  THAT  WILL 
MAKE  THE  SYSTEM,  WHEN  COMPLETED,  SECOND  TO  NONE  IN 
POINT    OF    EQUIPMENT,   ORGANIZATION    AND    SERVICE. 

"It's  all  over  now,  and  the  most  fastidious  patron  of  street 
railroading  cannot  refrain  from  complimenting  the  Board  of 
Administration's  contract  with  the  Consolidated. 

"It  is  doubtful  if  a  more  carefully  prepared  document,  cl- 
one which  more  fully  carries  out  all  of  the  wishes  of  all  the 
people  has  ever  been  made  a  part  of  the  city's  history. 

"It  must  be  borne  in  mind  that  every  step  taken  is  to  improve 
the  condition  of  the  traveling  public,  and  that  not  one  thing  has 
been  lost.  Even  the  advocates  of  a  three-cent  fare  can  take  no 
exception,  since  the  perpetuation  of  the  five-cent  fare  system 
does  not  increase  the  period  during  which  the  company  may 
charge  that  rate  under  already  existing  franchises.  Moreover, 
it  reduces  the  rate  for  children  on  the  Walnut  Hills  Lines,  and 
secures  on  all  inclines  a  two-and-a-half-cent  fare.  In  addition 
to  all  of  this,  every  important  complaint  against  the  present 
system  has  been  provided  for  and  the  abuse  corrected.  All  night 
cars  will  be  run  to  every  important  suburb  *  *  *" 


*l' 


The  Cincinnati  Times  Star  said: 

"STREET  CAR  LINES  O  >NS<  (LIDATED  AND 
EXTENSU  )XS  O  "MI'I.Kl  ED. 

SEVERAL  ENTIRELY   NEW  ROUTES  IN   THE    PLAN       I  III     FULL   I 
TRANSFERS  IS   ARRANGED-    [LLUMINATED   SK 

"A  magnificent  system  of  street  railroads  n<>t  t « »  1  -•  i 
celled  or  perhaps  even  equalled  anywhere  was  made  a  sui 
for  Cincinnati  Thursday  morning,  when  the  Hoard  of  Admin- 
istration formally  passed  the  resolution  imposing  upon  the  Cin- 
cinnati Street  Railway  Company  new  terms  and  conditions  of 
grants  and  franchises  as  provided  by  the  Rogers  law,  consoli- 
dating all  the  street  railways  of  Cincinnati. 

"The  citizens  of  the  Queen  City  of  the  West  have  probably 
been  given  the  finest  system  of  street  car  transportation  now  in 
existence.  The  terms  and  conditions  upon  which  the  street  rail- 
way company  are  given  are  what  is  commonly  known  as  a  titty- 
year  franchise,  are  seemingly  as  fair  as  any  fair-minded  citizen 
could  ask  for.  The  conditions  impose  upon  the  street  railway 
company  a  volume  of  things  almost  unheard  <>i  in  the  annals  of 
municipal  legislation  in  favor  of  the  people. 

THE  TRANSFER  SYSTEM. 

"Lines  have  been   extended  and  absolutely  new  one-  are  to 
be  speedily  constructed,  so  that  one  may  go  absolutely  to 
portion  of  the  city.     The  transfer  system  is  positively  general  in 
its  character.     It  has  been   so  arranged  after  careful  study  that 
one  may  transfer  anywhere  and  under  advantages  that  can  not 
but  be  appreciated.  .  These  transfers  and  extensions,  when 
fully  inspected,  as  they  may  be    in   the   full   resolution   i 
Board  of  Administration,  which  is  given  on  the  sixth  page  of  the 
Times-Star,  show  that  the  advantages  secured  by  the  citizens 
more  than  equal  to  much  cheaper  fare  without  them. 

"Almost  every  request  for  a  transfer,  and  there  v  un- 

dreds  of  them  received,  has  been  granted  by  the  board.    In 
of  cases  bodies  of  citizens  have    been  before  the   Hoard  of  Ad- 
ministration with  a  list  of  transfers  asked   for.     Out  of  tl 
lists  there  have  been  some  that,  they  said,  they  must  absolul 
have.     The  resolutions  show  that  not  only  have  the  p 
given  what  they  'absolutely  must  have.'  but  moreover,  everytl 

they  asked  for  *  *  * 
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The  Cincinnati  Post  said: 


"With  a  rush  B.  of  A.  adopted  the  report  of  the  Committee 
of  the  Whole  on  street  car  consolidation,  and  fifty-year  franchise 
extension.  There  will  be  no  reduction  of  the  fares  for  at  least 
twenty  years.  Thirty-three  routes  in  the  system,  six  of  them 
entirely  new.  Over  2,000  transfers  are  provided  for.  Illumin- 
ated signs  and  all-night  cars  are  ordered." 

(Local.) 

"The  long-looked-for  report  of  the  Committee  of  the  Whole 
of  the  B.  of  A.  on  street  railway  consolidation  and  extension  of 
franchise  was  submitted  to  the  board  Thursday  morning.  The 
reading  of  the  report  of  the  B.  of  A.  was  finished  shortly  before 
11  o'clock.  At  once  Vice  President  Washburn  moved  that  it 
be  accepted,  and  by  the  unanimous  vote  of  the  board  it  was 
adopted,  becoming  at  that  moment  a  law.  The  resolutions  of 
extensions   and  consolidation  will  take  effect  in  thirty  days." 

,_..      .  ..       THE  STREET  CAR  DEAL. 
(Editorial.) 

"The  compact  between  the  city  and  the  Cincinnati  Street 
Railway  Company  is  now  complete,  and  the  B.  of  A.  servants 
of  the  people,  have  received  the  sincere  thanks  of  the  Consoli- 
dated. The  monopoly  now  has  a  cinch  on  the  magnificent  busi- 
ness, safe,  reliable,  and  that  cannot  fade  away  for  twenty  years. 
While  the  people  are  guaranteed  an  improved  service  every 
such  improvement  becomes  necessarily  a  factor  in  the  production 
of  rapidly  increasing  dividends.  What  the  public  gets  in  return 
is  nothing  beyond  what  has  already  been  freely  granted  in  every 
other  large  city  of  the  land — advantages  that  will  appear  as 
mere  trifles  when  twenty  years  have  rolled  around.  What  the 
company  gets  is  a  fixed  and  high-rate  income  from  every  passen- 
ger that  it  carries,  and  which  cannot  be  reduced  for  a  score  of 
years,  though  the  present  cost  of  carriage  should  be  reduced  in 
that  period  100  per  cent.*  *  *" 

The  Freie  Prcsse  said: 

(Editorial.) 

The  street  railway  system  provided  by  the  Board  of  Ad- 
ministration was  "a  better  one  than  any  other  city  in  the  world 
had,  and  that  the  car  system  of  no  city  scarcely  approaches  what 
Cincinnati  now  has." 
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The  Volksblatt  said: 

"Soon  we  will  have  a  new  and  better  streel  car  system, 
transfer  system,  &c.  The  so-called  Rogers  law,  which  v. 
passed  April  22,  1896,  gave  the  Cincinnati  Street  Railway  tin- 
right  to  eonsolidate  all  the  different  lines  and  routes  then  oper- 
ating in  the  city  of  Cincinnati,  and  the  resolutions  adopted  yester- 
day by  the  Board  of  Administration  hind  this." 

Thus  it  will  he  seen  that  every  leading  newspaper  in  Cin- 
cinnati, German  as  well  as  English,  save  and  except  only  the  Cin- 
cinnati Tost,  spoke  in  terms  of  highesl  praise  of  the  final  out- 
come of  the  so-called  Rogers  law;  and  it  will  be  noted  that  the 
criticisms  of  the  Post  were  not  severe,  especially  not  in  view  of 
the  fact  that  it  had  persistently  opposed  the  enactment  of  the 
Rogers  law  and  the  action  of  the  city  authorities  under  the  same. 

It  may  be  added  that  these  friendly  expressions  of  the  daily 
press  reflected  what  was  practically  the  universal  sentiment  of 
the  citizens  of  Cincinnati  and  warrant  the  statement  that  no  act 
of  the  Ohio  Legislature  having  special  reference  to  the  city  of 
Cincinnati  was  ever  regarded  as  more  helpful  and  satisfactory 
than  was  this  necessary  and.  at  the  hands  of  some  people,  much- 
abused  law. 

Under  these  resolutions  and  acting  in  perfect  good  faith,  the 
Cincinnati  Street  Railway  Company  proceeded  forthwith  to  make 
numerous  extensions  of    its   lines,   reconstruct    its   track   where 
necessary,  and  to  electrify  the  whole  system;  to  put  into  sen 
new  and  better  equipment,  and  to  do,  in  short,  all  that   it  • 
ligated  itself  to  do  in  accepting  these  resolutions,  and  expended 
in  this  behalf  down  to  the  time  when,  in  1901,  five  year-  later,  it 
leased  its  property  to  the  Cincinnati    Traction  Company   in   I 
neighborhood  of  $6,000,000. 

The  Cincinnati  Traction  Company  became  the  '  the 

Cincinnati  Street  Railway  Company  with  the  consent  of  the 
city,  given  by  the  official  action  of  the  City  Council  and  other 
municipal  authorities,  and  as  such  '  took  |  the 

property  on  the  21st  day  of  February,  1901,  and  since  that  time 
has  been  engaged  in  its  operation.     It  took  up  the  work  of 
tensions,  reconstructions,  better  equipment  and  general   im 
raent  of  the  system  where  the  les  mpany  quit,  and  has 

expended  for  such  purposes,  through  the  Ohio  Traction  Com- 
pany, organized  to  assist  it  financially,  over  S'  '.000,000.  perh 
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as  much  as  $10,000,000,  including  the  Traction  Building,  the 
car  works  and  some,  other  properties  of  that  character  that  do 
not  belong,  except  in  an  auxiliary  sense,  to  the  traction  system. 

There  has  not  been  at  any  time  any  dereliction  on  the  part  of 
the  Cincinnati  Street  Railway  Company,  or  its  lessee,  the  Cin- 
cinnati Traction  Company,  with  respect  to  a  full  and  complete 
performance  on  the  part  of  these  companies,  of  the  terms  and 
conditions  embraced  in  the  grant  made  by  the  resolutions  of 
August  13,  1896. 

On  the  contrary,  every  requirement  made  by  the  city  under 
and  by  virtue  of  these  resolutions,  has  been  promptly  and  fully 
complied  with. 

In  the  meanwhile,  in  1901,  a  suit  was  brought  by  a  taxpayer 
on  behalf  of  the  City  of  Cincinnati  to  test  the  constitutionality 
and  validity  of  the  Rogers  law  as  the  source  of  the  grant  made 
by  the  resolutions  of  the  Board  of  Administration  of  August, 
1896.  That  suit  went  to  the  Supreme  Court  of  Ohio,  and  it  was 
by  that  Court  decided  in  that  case — 72  O.  S.,  Page  93 — that  the 
Rogers  law  was  a  constitutional  and  valid  enactment,  and  that 
the  resolutions  of  August,  1896,  authorized  by  that  statute  were 
also  valid. 

These  resolutions  are  frequently  spoken  of  as  though  a 
grant  of  a  special  privilege..  They  are  not  that  at  all.  Then- 
acceptance  by  the  company  makes  them  a  contractual  obligation 
entered  into  between  the  city  and  the  company,  binding  on  the 
city  and  binding  on  the  company. 

It  is  one  thing  to  alter  or  repeal  a  special  privilege  or 
immunity,  or  a  statute  authorizing  something  to  be  done  before 
it  has  been  done.  It  is  another  thing  for  the  Legislature  to 
undertake  to  repeal,  alter  or  change  a  contractual  obligation  after 
it  has  been  entered  into. 

The  overwhelming  weight  of  authority  is  to  the  effect  that 
contractual  obligations  cannot  be  impaired. 

If  this  were  not  true,  it  might  be  well  asked  why  consider 
any  proposition  made  by  the  city,  if,  when  solemnly  entered  into 
and  after  millions  of  dollars  have  been  expended  on  the  faith  of 
it,  such  contract  can  be  repudiated  at  will  by  the  city,  or  by  the 
state,   or   by    anybody   else   acting    for  -or    controlling   the   city. 

Very  truly,  &c, 

J.  B.  FORAKER. 
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No.  13887 

Supreme  Court  of  Ohio 


CITY  OF  CINCINNATI,  ET  A  I... 

Plaintiffs  in  Error, 
VS. 

LOUISVILLE  &   NASHVILLE    RAILROAD  COM 

PA  XV.  a  Corporation, 

I f<  fenda.nl  in  Error. 


Supplemental  Brief  for  Defendant 

in  Error 


The  brief  prepared  by  Messrs.  Kinkead  &  Rogers, 
for  the  defendant  in  error  in  this  case,  is  so  ex- 
haustive in  its  discussion  of  the  different  questions 
to  In-  considered,  and  their  discussion  of  the  author- 
ities applicable  is  so  complete,  thai  I  deem  it 
unnecessary  t<>  do  more  than  briefly  supplement 
some  of  the  points  they  have  elaborated. 

On  this  account  much  that  I  mighl  otherwise  sai 
will  he  omitted  entirely.  Most  that  1  shall  say  will 
be  said  as  briefly  as  possible;  and  all  that  I  sa.^  will 
be  intended  only  as  a  reinforcement  «>f  thai  which 
has  been  already  presented. 

Statement  of  the  Case 

This  case  was  commenced  in  the  Insolvency  Court 
of  Hamilton  County  as  a  proceeding  to  condemn  an 
casement   for  an  elevated   railroad   track  across  cer 


tain   streets   and   across   a   public   common,   usually 
spoken  of  as  the  Public  Landing  of  Cincinnati. 

The  petition  was  tiled  and  the  proceedings  insti- 
tuted January  21,  1010,  under  and  by  virtue  of 
Sections  3283  and  3283a  of  the  Revised  Statutes, 
now  Sections  8703  and  87G9,  both  inclusive,  of  the 
General  Code.     These  sections  read  as  follows: 

"Sec.  3283.  If  it  be  necessary,  in  the  location 
of  any  part  of  a  railroad  owned  or  operated 
by  a  domestic  or  foreign  corporation  to  occupy 
with  a  surface  or  elevated  track,  with  the  neces- 
sary supports  therefor,  any  public  road,  street, 
alley,  way,  or  ground  of  any  kind,  or  any  part 
thereof,  the  municipal  or  other  corporation  or 
public  officers  or  authorities,  owning  or  having 
charge  thereof,  and  the  company,  may  agree 
upon  the  manner,  terms  and  conditions  upon 
which  the  same  may  be  used  or  occupied,  and 
in  the  event  of  the  occupancy  of  any  such  ground 
with  an  elevated  track  such  agreement  should 
specify  the  number,  character  and  location  of 
all  supports  for  such  track,  any  part  of  which 
shall  be  upon  such  public  ground,  and  the  ver- 
tical and  longitudinal  clearances  between  such 
supports,  and  if  the  parties  be  unable  to  agree 
thereon,  and  it  be  necessary  in  the  judgment  "of 
the  directors  of  such  company,  to  use  or  occupy 
such  road,  street,  alley,  way  or  ground,  or  am 
part  thereof,  for  surface  tracks,  or  for  crossing 
with  an  elevated  structure  when  no  piers,  sup- 
ports or  obstructions  are  to  be  placed  therein, 
such  company  may  appropriate  so  much  of  the 
same  as  may  be  necessary  for  the  purposes  of 
its  road,  in  the  manner  and  upon  the  same  terms 
as  is  provided  for  the  appropriation  of  the 
property  of  individuals;  but  every  company 
which  lays  a  track  upon  or  over  any  such 
street,  alley,   road,   or  ground,   or  part  thereof, 


shall  be  responsible  for  injuries  done  therebj  i" 
private  or  public  property  lying  upon  or  near  to 
such  ground,  which  may  be  recovered  by  civil 
action  broughl  by  tbe  owner  before  tbe  propi 
court,  al  any  time  within  two  years  from  the 
completion  of  such  track.  Provided,  thai  noth 
\u*z  in  this  act  contained  shall  be  construed  as 
authorizing  the  grant  of  the  right  to  occupy  anj 
public  street,  avenue.  or  alley,  longitudinally 
by  an  elevated  track,  except  in  so  far  as  the 
same  may  be  necessary  to  accommodate  a  curve 
in  the  line  of  the  elevated  track,  and  in  thai 
case  no  supports  shall  be  placed  in  the  roadwa} 
of  the  street,  avenue,  or  alley,  between  the  curb 
lines  thereof,  and  in  no  case  shall  such  longi- 
tudinal occupancy  of  the  street,  avenue,  or  alley 
exceed  three  hundred   (300)   feel  in  length. 

"Sec.  3283a     If  it  be  necessary,  in  the  judg 
meiit  of  the  board  of  directors  of  any  domestic 
or   foreign   corporation   owning   or  operating   a 
railroad    wholly    or    partly    within    the    State    ol 
Ohio,  to  use  and   occupy   for  an   elevated   track 
any   portion   of  any   public  ground    lying   within 
the  limits  of  any  municipality  and  dedicated  to 
the  public  for  use  as  a  public  ground,  common, 
landing  or  wharf,  or  for  any  other  public  pur- 
pose,   excepting   all    streets,   avenues,   alley,    or 
public  road,  such  company  may  appropriate  an 
easement   over  so  much  of  such   ground   as   n 
be    necessary    for    such    purpose,    including    the 
right    to  maintain   the   necessary    piers  and   sup 
ports   for  said  elevated   track  :   bul   such  appro- 
priation  shall   be   limited    to  such   an   easemenl 
as  is  necessary  \'<>r  the  construction,  maintenance 
and   uses  of  such  elevated   track,   in  accordai 
with   the  plans  hereinafter  provided    for.      Pro 
ceedings    for   such   appropriation   shall    be   con 
ducted    in    the    manner    provided    in    Title    I  I. 
Chapter  8,  Part   3,  of  the   Revised   Statutes, 
far  as  the  same  may  be  applicable  thereto,  bul 
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before  any  appropriation  may  be  made  here- 
under there  must  be  submitted  to  the  Council 
of  the  municipality  general  plans  of  the  pro- 
posed structure  showing  the  manner,  character 
and  location  of  all  supports,  any  part  of  which 
will  be  upon  such  public  ground,  common,  land- 
ing or  wharf,  and  showing  the  vertical  and 
longitudinal  clearances  between  the  supports; 
and  no  right  to  appropriate  shall  accrue  to  the 
railroad  company  until  after  said  company  and 
the  Council  shall  have  agreed  upon  the  manner, 
terms  and  conditions  upon  which  the  property 
may  be  used  or  occupied  and  the  plans  sub- 
mitted shall  have  been  approved  by  ordinance 
duly  passed  by  a  two-thirds  vote  of  Council,  but 
that  such  appropriation  shall  not  be  restrictive 
of  the  control  by  the  public  officers  or  author- 
ities over  such  public  ground,  common,  landing 
or  wharf,  subject  to  the  continued  maintenance 
and  use  of  such  elevated  track  upon  the  terms 
and  conditions  agreed  upon,  and  such  ordinance 
shall  be  read  on  three  separate  days,  and  the 
rules  requiring  such  reading  shall  not  be  sus- 
pended." 

This  legislation  was  pursuant  to  the  decision  and 
the  suggestion  found  in  the  opinion  of  this  Court  in 
70  O.  S.,  481. 

At  the  same  time  that  the  foregoing  sections  were 
enacted,  and  as  a  part  of  the  same  measure,  Sec- 
tion 3283-1,  having  relation  to  grade  crossings,  was 
enacted.  Though  not  now  involved  in  this  case,  it 
was  originally,  and  it  may  be  necessary  to  consult 
it  on  account  of  the  other  litigation  by  which  it  was 
eliminated,  and,  therefore,  the  following  copy  is 
given  for  convenient  reference : 

"See.  3283-1.     That  the  power  and  authority 
are  hereby  given  to  any  municipal  corporation, 


whenever  the  same  is  deemed  and  declared  neees 
sary  by  two-thirds  of  the  members  of  the  Council 
thereof,  and  the  mayor  approving,  to  granl  the 
right,  by  ordinance  duly  passed,  to  an\  railroad 
company  operating  a  steam  railroad  in  bucIi 
municipality  to  place  and  maintain  anj  aec 
sary  piers,  or  other  stays  or  supports,  in  any 
street  or  ^ay  thereof,  when  the  st are  pro- 
vided for  and  included  in  the  plans  and  speci- 
fications prepared  for  the  abolishmenl  of  grade 
crossings  therein  under  the  provisions  of  an 
act  entitled  'An  act  to  abolish  grade  crossings 
in  municipal  corporations,'  passed  May  2,  L902, 
and  all  acts  supplementary  thereto  and  amenda- 
tory therof.  Every  railroad  to  whom  a  granl 
lias  been  made  by  any  municipal  authority  as 
herein  provided  shall  notify  in  writing  the 
authorities  making  the  granl  of  its  rejection  or 
acceptance  of  the  grant  at  a  time  fixed  by  sucli 
authorities  at  the  time  of  making  the  -rant. 
And  if  after  a  grant  has  been  made  as  provided 
herein,  and  accepted  by  any  railroad,  there  shall, 
within  sixty  (60)  days  after  such  acceptance, 
be  filed  with  the  mayor  of  the  city  or  villag 
making  such  grant  a  petition  protesting  agaii 
such  grant  and  signed  by  such  a  Dumber  of  the 
electors  of  such  city  or  village  qualified  to  vote 
at  the  last  preceding  general  election,  as  equals 
ten  i  li)  i  per  cent,  of  the  number  of  votes  easl 
for  mayor  at  the  last  preceding  election  for 
mayor,  he  shall  certify  sucli  fad  to  the  prop 
election  officials.  The  officials  in  charge  of  sucli 
general  election  shall,  in  accordance  with  tie- 
statutes  relating  to  elections,  arrange  and  pro 
vide  for  and  conducl  the  submission  of  sucli 
question  to  the  said  electors.  The  questi 
whether  such  grant  shall  be  made  shall  be  sub- 
mitted to  the  electors  of  such  city  or  village 
at  the  next  succeeding  general  election  occurring 
more  than  thirty  (30)  days  after  the  expiration 
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of  said  sixty  (60)  days.  The  ballots  at  such 
erection  shall  read  'Elevated  Railroad  Grant 
— Yes.'  'Elevated  Railroad  Grant — No,'  and  if 
at  such  election  a  majority  of  the  votes  east  on 
such  question  shall  be  against  said  grant,  the 
same  shall  be  ineffective  and  void." 

The  petition  of  the  plaintiff,  the  Railroad  Com- 
pany, tiled  in  the  Insolvency  Court,  alleged  that 
under  and  in  accordance  with  the  terms  and  require- 
ments of  these  sections  (3283  and  3283a),  the 
Council  of  Cincinnati  had  on  the  2d  day  of  July, 
1909,  duly  passed  tin  ordinance.  No.  1284,  attached 
to  the  Petition  of  the  plaintiff  as  Exhibit  2  thereof, 
and  found  at  page  18  of  the  Record. 

The  petition  contained  all  the  additional  allega- 
tions necessary  to  enable  the  Company  to  maintain 
the  suit  and  secure  the  relief  sought. 

Immediately  after  the  tiling  of  this  petition,  the 
City  of  Cincinnati  brought,  in  the  Common  l'leas 
Court  of  Hamilton  County,  a  suit  to  enjoin  the 
Railroad  Company  from  prosecuting  the  proceeding 
in  condemnation  instituted  by  the  tiling  of  its  peti- 
tion. 

A  few  days  later,  February  3,  1910,  the  City  tiled 
an  amended  petition  in  this  injunction  proceeding, 
of  which  the  following  is  a   copy: 

"Now  conies  the  City  of  Cincinnati,  by 
Edward  M.  Ballard,  its  duly  elected  solicitor,  and 
brings  this  action  in  the  name  of  the  city  under 
the  statutes  of  Ohio  in  such  cases  made  and 
provided,  and  on  behalf  of  the  inhabitants  of  said 
city,  and  says  that  it  is  a  municipal  corporation 
and  city  under  the  laws  of  Ohio.  The  defendant 
is  a  corporation  organized  under  the  laws  of 
the     State    of    Kentucky,    for    the    purpose    of 


owning  and  operating  a  steam  railroad  and  ii 
owns  ami  operates  a  railroad  partly  within  the 
Stale  of  Ohio. 

"The  defendant  lias  by  the  action  of  its 
board  of  directors  declared  thai  in  its  judgnienl 
it  is  necessary  to  use  and  occupy  for  an  elevated 
track  a  portion  of  the  common  or  public  landing 
of  the  city  of  Cincinnati,  Hamilton  County, 
Ohio,  which  common  or  public  landing  was 
dedicated  to  the  public  perpetually  t"  be  used 
as  a  common  in  January,  L789.  The  said  de- 
fendant in  the  manner  aforesaid  also  declared 
it  necessary  to  cross  certain  streets  with  said 
elevated  track  and  place  supports  therefor 
within  the  lines  of  the  said  streets.  Tin-  said 
defendant  in  the  manner  aforesaid  further  de- 
clared that  it  was  in  the  judgmenl  of  the  said 
company  necessary  lor  it  to  maintain  piers  and 
supports  for  the  said  elevated  track  and  i" 
appropriate  an  easement  across  the  said  public 
landing  for  the  construction,  maintenance  ami 
use  of  the  said  elevated  track  ami  piers  ami 
supports  therefor. 

"The  defendant   has  submitted    i"  counsel   "i 
the  city  of  Cincinnati,  the  plaintiff  herein,  gen 
era!    plans   of   the   proposed    structure   showing 
the   manner,  character  ami    location   of  all   sup- 
ports,   any    part    of    which    will    he    upon    said 
common    or    public    landing,    ami    showing    the 
vertical  and  longitudinal  clearances  between  the 
said   supports.     Thereupon   council   "I    the   said 
( Jity  of  <  Jincinnati  undertook  t"  agree  w  ith   the 
defendant    upon    the   manner,   term-   and   rondi 
tions   upon    which    the    property    which    the   de 
fendant    had    declared    i«>    be    necessan    to    !>• 
appropriated  might  be  used  or  occupied  ami  the 
said  council  passed  an  ordinance  undertaking  i" 
approve    the   said    plans,    which    ordinance    wi 

duly  passed  by  a  two-thirds  v <-r  council  and 

approved  by  the  mayor.     By  the  said  ordinance 
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council  undertook  to  agree  upon  the  manner, 
terms  and  conditions  upon  which  the  said  de- 
fendant might  use  and  occupy  certain  streets  of 
the  City  of  Cincinnati  for  the  purposes  afore- 
said, in  which  agreement  was  specified  the 
number,  character  and  location  of  all  supports 
for  said  track,  any  part  of  which  were  within 
the  said  streets.  Thereafter  the  said  ordinance 
was  duly  accepted  by  the  defendant.  A  copy 
of  the  said  ordinance  and  plan  has  been  filed 
herein  attached  to  the  original  petition  and 
marked  'Exhibits  A  and  IV  The  said  copies 
are  hereby  adopted  and  made  a  part  hereof. 

''Within  sixty  days  after  the  said  acceptance 
there  was  tiled  with  the  mayor  of  the  said  city 
a  petition  protesting  against  the  grants  con- 
tained in  the  said  ordinance,  which  said  petiton 
was  signed  by  a  number  of  electors  of  said  city 
in  excess  of  10  per  cent,  of  the  number  of  votes 
cast  for  mayor  at  the  last  preceding  election  for 
mayor.  Thereupon  the  mayor  certified  the  fact 
of  the  filing  of  said  petition  to  the  proper  elec- 
tion officials.  No  general  election  has  occurred 
since  such  certificate  was  filed  and  the  question 
whether  such  grants  shall  be  made  has,  there- 
fore, not  been  submitted  to  the  electors  of  said 
city  of  Cincinnati.  Notwithstanding  the  filing 
of  the  said  petition  and  the  certificate  of  the 
same  to  the  proper  election  officials,  the  said 
defendant  is  about  to  and  will,  unless  restrained, 
construct  its  road  over  the  said  streets  and 
place  supports  within  the  lines  of  the  said 
streets  in  accordance  with  the  pretended  grant 
of  the  aforesaid  ordinance  of  council.  The  said 
supports,  if  constructed,  will  permanently  inter- 
fere with  the  free  use  of  the  said  streets,  and 
will  work  irreparable  <l<ima</e  of  this  plaintiff, 
for  which   it   has   no   adequate   remedy   at   law. 

"Furthermore,  the  defendant  has  filed  an  action 
in  the  Court  of  Insolvency  of  Hamilton  County, 
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Ohio,  for  thf  purpose  of  appropriating  an  ease 
incut   over  the  said  common  or  public  landii 
in    accordance    with    the    plana    which    council 
undertook  to  approve  by  the  ordinance  aforesaid. 
The  said  defendant  threatens  i"  and  will.  unless 
restrained,  prosecute  the  said  action   to  a   con- 
clusion and   thereby  appropriate  the  said   eas 
ment.     If  this  action  is  prosecuted,  the  plaintiff 
will  be  compelled  to  make  an   unnecessary  and 
unlawful   expenditure   of   the   public    monej    in 
defending  the  same,  which  will  work  a  damag 
to  the  said  plaintiff  for  which  it  has  no  adequate 
remedy   ;it    law.     The   appropriate    proceedings 
and    the    building   of    the    piers    in    the    streets 
aforesaid   are   inseparably  a    part    of   the   same 
transaction.     A  copy  of  the  petition  in  the  same 
action  has  heretofore  been  tiled  herein,  attached 
to  the  original  petition  and  marked  'Exhibit  C 
The  said   copy   is   hereby  adopted   and    made  a 
part  hereof. 

"The   said    council    has    no   authority    t"    pass 
the  ordinance  aforesaid  for  the  reason   that   the 
statutes  under   which   the  above  described    pro 
ceedings  were  had  are,  in  so  far  as  thej  applj  t" 
the  said  common  of  public  landing,  in  viola 
of  Section    10.  Article   1.  of  the  Constitution 
the  United  States,  inhibiting  a  State  from  pass 
ing  a  law  impairing  th(   obligation  of  contract* 
(also  in  violation  of  Article  1 1,  of  the  Ordinaiu  • 
of  1787),  and  also  in  notation  of  the  (  '// 

tion    of   the    StaU    of   <>hi<<.      Furthermore,    b> 
reason    of    the    filing    of    the    protest    above    d«- 
scribed,  the  said  defendant   has  no  authority    t 
proceed  to  build   the  piers  in   the  streets  <T  to 
prosecute    its    action    to    appropriate    until    tin 
question    whether    the    purported    grants    in    the 

said   ordinance  shall    be   made  shall    have   l 

submitted   I"   th(    electors   of   the   said    City    a( 
the  next  general  election  l.\   the  proper  electioi 
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officials  in  accordance  with  the  statute  in  such 
case  made  and  provided. 

"Wherefore,  plaintiff  prays  that  a  temporary 
restraining  order  may  issue  herein,  restraining 
the  defendant  from  erecting  any  piers,  within 
the  lines  of  any  of  the  public  streets,  of  the 
City  of  Cincinnati,  as  provided  for  by  the  ordi- 
nance above  described,  and  the  plans  approved 
by  the  said  ordinance;  and,  further,  that  it  be 
restrained  from  prosecuting  or  maintaining  its 
action  to  appropriate  an  easement  across  the 
said  common  or  public  landing,  in  accordance 
with  the  said  ordinance  and  plans,  and  that  upon 
final  hearing  the  defendant  shall  be  perpetually 
enjoined  from  doing  any  of  the  acts  aforesaid, 
and  for  such  other  relief  as  may  be  proper/' 

To  this  amended  petition  the  Railroad  Company 
filed  a  general  demurrer,  which  was  sustained  by  the 
Court,  whereupon  the  case  was  dismissed. 

Upon  this  final  judgment  of  dismissal  the  City 
went,  on  error,  to  the  Circuit  Court,  where  the 
judgment  was  affirmed,  and  from  there  to  the  Su- 
preme (Vmrt,  where  it  was  again  affirmed  without 
report   (82  O.   S.,  4GG). 

In  this  way  all  the  grounds  set  forth  in  the 
amended  petition  of  the  City  of  Cincinnati  for  equi- 
table relief  were  decided  adversely  to  the  City,  by 
the  Supreme  Court  of  Ohio,  including  the  ground 
that  was  predicated  upon  the  ordinance  of  1787,  and 
that  ground  was  disposed  of  adversely  to  the  City 
also  by  the  Supreme  Court  of  the  United  States,  in 
the  ease  of  Cincinnati  v.  L.  &  N.  R.  /.»..  223  U.  S„ 
390. 

Dming  all  this  time  the  condemnation  suit  was  at 
a  standstill  except  that  in  the  meanwhile,  on  the 
3d  of  February,  1910,  the  City  filed  an   Answer  to 
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the  plaintiff's  Petition  in  thai  proceeding  in  the  In- 
solvency Court,  and  afterward,  on  August  15  1910 
while  its  injunction  suit  was  still  pending,  l..\  leave 
of  Court,  filed  the  following  Amended   Answer: 

"Now    comes  i lie  defendant,  i be  City  of  <  'in 
cinnati,    and    for    its    amended    answer    to    the 
petition  of  the  plaintiff,  denies  each  and  ever] 
allegation    therein    contained    except    as    herein 
alter  specifically  admit  ted. 

"First   I  Defense. 

"For  its  first  defense  this  defendant  says  that 
in  January,  1789,  the  common  or  public  landing 
referred  to  in  the  petition  was  sel  apart  and 
dedicated  by  the  equitable  owners  thereof  for 
the  use  and  benefit  of  the  inhabitants  of  Cin- 
cinnati forever,  reserving  only  the  right  ot  . 
ferry,  and  that  at  all  times  since  said  dedication 
said  common  or  public  landing  has  been  used  as 
such  and  is  now  being  devoted  to  such  use  for 
the  benefit  of  the  inhabitants  of  Cincinnati;  that 
by  reason  of  said  dedication  the  ad  of  the 
General  Assembly  of  the  State  of  Ohio,  Revised 
Statutes,  Section  3283a,  in  so  far  as  ii  Is  appli 
cable  to  said  common  or  public  landing,  is  void 
and  beyond  the  power  of  the  legislature  to  pass, 
in  that  it  authorizes  the  use  and  occupancy  of 
said  common  or  public  landing  for  a  purp< 
that  is  inconsistent  with,  a  divergence  from  and 
a  destruction  of  the  use  for  which  ii  was  dedi- 
cated. 

"Second  Defense. 

"For  a  second  defense  this  defendant  says 
that  the  statutes  under  which  the  proceedings  de 
scribed  in  the  petition  herein  were  had,  in  bo  far 
as  they  apply  to  tin-  ~-.iid  common  or  public 
landing,  are  in  violation  of  Section  1".  Article  I, 
of    the    ('(institution    of    the    United    St.-it.-s.    in- 
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hibiting  the  state  from  passing  a  law  impairing 
the  obligation  of  contracts,  and  also  in  violation 
of  Article  II  of  the  Ordinance  of  1787,  and  also 
in  violation  of  the  Constitution  of  the  State  of 
Ohio. 

"Third  Defense. 

"For  its  third  defense  this  defendant  says 
that  the  plaintiff,  the  Louisville  &  Nashville 
Railroad  Company,  has  made  no  attempt  to 
agree  with  this  defendant  as  to  the  compensa- 
tion to  be  paid  to  it  for  its  interest  in  the 
property  herein  sought  to  be  appropriated  and 
that,  therefore,  there  has  been  no  failure  to 
agree  with  this  defendant  as  to  such  compensa- 
tion, and  that,  therefore,  no  right  has  accrued 
to  the  plaintiff  to  institute  this  proceeding. 

"Fourth  Defense. 

"For  its  fourth  defense  this  defendant  says 
that  the  proposed  elevated  track  described  in 
the  petition  is  an  extension  of  the  line  of  the 
road  of  the  plaintiff  beyond  its  previously  desig- 
nated terminus  and  that  said  plaintiff  has  not 
complied  with  the  provision  of  Section  330G  of 
the  Revised  Statutes  of  Ohio,  and  has,  therefore, 
no  right  to  appropriate  property  for  such  exten- 
sion. 

''Fifth  Defense. 

"For  its  fifth  defense  this  defendant  says 
that  there  is  no  necessity  for  the  appropriation 
of  an  easement  across  the  said  common  or 
public  landing  as  alleged  in  the  petition,  and 
that  the  declaration  by  the  directors  of  the 
plaintiff  company  that  in  their  judgment  such 
appropriation  is  necessary  for  the  purpose  of 
constructing  and  perpetually  maintaining  said 
elevated  track  was  an  abase  of  the  discretion 
vested  in  said  Board  of  Directors  by  Section 
3283a   of   the  Revised   Statutes   of  Ohio,   if  the 
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Legislature  of  <  >1 1 i< •  had  the  power  and  author 
itv  in  enacl  said  Section  3283a. 

"Sixth  Defense. 

"For  its  sixth  defense  this  defendant  Bays 
thai  after  the  plans  of  the  plaintiff  had  been 
submitted  to  council  and  approved  as  alleged 
in  the  petition  and  within  sixty  days  after  said 
ordinance  had  been  accepted  b}  the  plaintiff  as 
alleged  in  the  petition,  there  was  filed  with  the 
mayor  of  the  City  of  Cincinnati  a  petition  pro 
testing  against  the  grants  contained  in  the  said 
ordinance,  which  petition  was  signed  by  :i 
number  of  electors  of  the  said  city,  qualified  to 
vote  at  the  last  preceding  general  election  in 
excess  of  ten  per  cent,  of  the  number  of  votes 
cast  for  mayor  at  the  last  preceding  election  for 
mayor  held  in  said  city;  that  thereafter  and 
within  a  reasonable  time  the  mayor  certified  the 
fact  of  the  filing  of  the  said  petition  to  the 
proper  election  officials;  that  no  general  election 
has  occurred  since  such  certificate  was  filed  and 
the  question  whether  such  -rant  shall  be  made 
has,  therefore,  not  been  submitted  to  the  electors 
of  said  city  of  ( Jincinnati. 

"Seventh   1  Defense. 
"For  its  seventh  defense  this  defendanl   says 
that  the  boundaries  of  the  said  common  or  public 
Landing  are  not  as  described  in  the  petition  bul 
said  common  or  public   landing   is   hounded  on 
the  north  by   Front   Street,  on   the  east    bj    the 
eastern  boundary  of  Eastern   Rom   extended,  on 
the  south   by  the  <  >hio   River,  and  on   the  w<  si 
by   Main   Street ;  thai   said    Eastern   Row    at   the 
time  of  dedication  was  a  streel  33  reet  of  Broad 
way.  which  is  a  street   LOO  feet  in  width  extend 
ing  northwardly  from  the  Ohio  River;  that   the 
remaining    67    feet    of    said    Broadway,    or    the 
eastern   pari    thereof,   was   never  owned   h\    the 
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said  equitable  owners  of  the  tract  dedicated  as 
said  common  or  public  landing,  but  that  the 
ownership  thereof  was  in  the  United  States  of 
America  until  the  7th  day  of  March,  1855,  when, 
pursuant  to  an  Act  of  the  Congress  of  the 
United  States,  passed  and  approved  on  the  29th 
day  of  December,  1851,  the  title  thereto  was 
vested  in  this  defendant  by  said  the  United 
States  of  America;  that  said  eastern  07  feet  of 
i Iroadway  is  and  lias  been  since  the  said  7th 
day  of  March,  1855,  a  street  or  highway  and 
that  the  plaintiff  has  never  attempted  to  make 
any  arrangement  with  the  council  of  the  City 
of  Cincinnati  for  the  occupancy  of  said  street 
and  that  the  occupancy  thereof  by  the  plaintiff 
as  proposed,  if  permitted,  would  be  contrary  to 
law. 

"Eighth  Defense. 

"For  its  eighth  defense  this  defendant  says 
that  Section  3283a  of  the  Revised  Statutes  of 
the  State  of  Ohio,  under  which  the  proceedings 
herein  are  had,  is  a  law  of  general  nature,  but 
can  not  have  uniform  operation  throughout  the 
State  of  Ohio,  and  is,  therefore,  in  violation  of 
Section  26,  of  Article  2,  of  the  Ohio  Constitu- 
tion. 

"Wherefore  this  defendant  prays  that  the  peti- 
tion be  dismissed  at  the  costs  of  the  plaintiff." 

No  pleadings  except  the  petition  of  the  expropri- 
ator being  necessary  in  condemnation  proceedings, 
the  plaintiff  did  not  plead  to  the  answer  or  amended 
answer. 

The  amended  petition  is  incorporated  here  only 
that  it  may  be  noted  by  reference  to  it  that  as 
already  stated  most  of  the  City  defenses  so  made 
were  expressly  disposed  of  adversely  to  the  City  by 
the  decisions  of  the  Supreme  Court  of  Ohio,  and  the 
Supreme  Court   of  the  United  States  in  the  injunc- 
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tion  suit,  before  the  pesumption  of  the  condemnation 
proceeding,  which  occurred  when  the  Railroad  Com 
pany,  ;it    the  conclusion   of  the   injunction   suit,   re 
appeared  in  the   [nsolvency  Court   and  there  undei 
took  to  proceed  with  the  appropriation. 

The  case  coming  on   t<«  be  heard   before  the  trial 
court,  tlic   Railroad   Company,  agreeablj    to  the   re 
quirements  of  Section  6420  of  the  Revised  Statutes, 
governing    the    condemnation    of    private    property, 
ottered  testimony  to  prove  the  so-called  jurisdictional 
facts,  viz.,  that  it  was  an  existing  corporation  oper 
ating   a    railroad    partly    within    the    State   of   Ohio, 
and   in   all   other  respects   within    the   terms   of   the 
statue,  and,   therefore,  entitled   to   invoke   its   provi 
sions;  that  its  Board  of  Directors  had  by  appropriate 
resolution,  duly  adopted,  declared  thai  in  their  judg 
nient    it    was    necessary    to   condemn    tin-   easemenl 
described    for   the   purpose   mentioned;    that    ii    had 
agreed    with    the    Council    of    Cincinnati    upon    the 
"manner,    terms    and    conditions"    upon    which    the 
easement    should    be    occupied    and     used,    and    thai 
plans  showing   the  character  of   structure   and   ele 
vated    tracks    with    which    the    easemenl    should    be 
occupied    had    been    submitted    !<•   Council    and    had 
been  approved  by  an  ordinance  dnl\  passed  b}  ;i  two 
thirds  vote,  after  three   readings  on   three  sepal 
davs,  as  specifically  required  l»\    the  statute;  thai   it 
had    been    unable   to   agree    with    the   City,   and    al 
others  who  mighl  be  interested  as  to  the  amounl 
compensation    t<>    be    paid    for    the   easemenl    t<>    In- 
taken,  and    thai    in   consequence   it    was  entitled    to 
have  a  jury  empaneled    to   hear  the   testimony    and 
assess  the  compensation  thai  should  be  paid. 

Upon  the  testimony  so  offered,  the  trial  court  held 
as  follows,   Record  55 : 
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"And  the  Court  proceeding  to  consider  the 
petition,  answers  and  evidence  offered  by  the 
plaintiff  and  the  defendants,  and  the  cause 
having  been  submitted  upon  argument  of  coun- 
sel for  a  determination  of  the  questions  pre- 
liminary to  the  impaneling  of  a  jury,  the  court 
finds  that  the  plaintiff  is  a  corporation  duly 
organized  and  existing  under  the  laws  of  the 
State  of  Kentucky,  and  owns  and  operates  a 
railroad  partly  within  the  State  of  Ohio;  that 
the  Board  of  Directors  of  the  plaintiff  company 
has,  by  resolution  duly  passed,  declared  it 
necessary  to  make  the  appropriation  sought  to 
be  made  in  this  proceeding;  that  the  plaintiff 
dnlv  submitted  to  the  Council  of  the  City  of 
Cincinnati  general  plans  of  the  structure  pro- 
posed to  be  built  on  and  over  the  property 
sought  to  be  appropriated  herein,  said  plans 
showing  the  manner,  character  and  location  of 
all  supports,  any  part  of  which  would  be  upon 
said  land,  and  showing  the  vertical  and  longi- 
tudinal clearances  between  the  supports  of  sail 
structure ;  and  that  said  plans  and  all  parts 
thereof  were  the  same  as  the  plans  described  in 
and  affixed  to  the  petition  in  this  proceeding; 
that  said  council  agreed  upon  the  manner,  terms 
and  conditions  upon  which  said  property  might 
be  used  and  occupied  by  the  plaintiff  and  ap- 
proved said  plans  by  ordinance  duly  passed  by 
a  two-thirds  vote  of  council,  and  said  ordinance 
was  read  on  three  separate  days  and  the  rules 
requiring  such  reading  thereof  were  not  sus- 
pended; that  the  plaintiff  duly  accepted  said 
ordinance  within  sixty  days  of  the  passage 
thereof  and  tiled  its  written  acceptance  with  the 
said  Council;  that  the  plaintiff  has  been  at  all 
times,  and  is,  unable  to  agree  with  the  owners 
as  to  the  compensation  to  be  paid  to  them 
severally  for  their  interest  in  the  land  herein 
sought  to  be  appropriated;  and  that  the  plain- 
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tiff  is  without  righl  to  make  the  appropriation 
and  thai  there  is  no  necessity  for  the  appropria- 
tion soughl  to  be  made. 

"Wherefore  it  is  ordered,  adjudged  and  dc 
creed  that  tin*  petition  herein  be  dismissed  ;it 
the  plaintiffs  costs.  And  the  plaintiff  except* 
to  the  finding  of  the  court  that  the  plaintiff  w 
without  right  to  make  the  appropriation  and 
thai  there  is  no  necessity  for  the  appropriation 
sought  to  be  made  in  this  proceeding  and  to  the 
order  of  dismissal  herein  made." 

The  railroad  prosecuted  error  to  the  Common 
Pleas  Court.  That  Court  affirmed  the  judgment  of 
dismissal;  not,  however,  on  the  same  ground,  but  on 
two  other  grounds,  as  set  forth  in  the  Opinion 
handed  down  by  the  court;  first,  that  the  Railroad 
had  failed  to  show  thai  it  was  unahle  to  agree  with 
the  City  as  to  the  amount  of  compensation  that 
should  be  paid;  expressing  the  view  thai  since  the 
enactment  of  Section  3283a  such  agreemenl  was 
necessary;  and,  second,  thai  the  ordinance  was  in- 
valid because  it  dealt  with  more  than  one  subject, 
specifying  thai  it  provided  lor  overhead  crossings 
of  streets  as  well  as  the  overhead  crossing  of  the 
public  common  or  public  landing. 

To  this  judgment  of  affirmance  bj  the  Common 
Pleas  Court  error  was  prosecuted  to  the  iMrcuil 
Court,  which  Court  held  that  the  trial  court  erred 
in  holding  that  the  Railroad  Compain  was  without 
right  to  condemn,  and  that  it  was  not  necessary  to 
condemn  the  easement  described,  on  the  ground  thai 
the  Legislature  had  empowered  the  Hoard  of  l»i 
rectors  of  the  Company  to  finally  and  conclusively 
determine  thai  question  and  that   they  had  done 

And  that   the  Common    Pleas  <  'ourl   had  erred 
holding   that    it    was   necessary    for   the   railroad    to 
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show  that  it  had  been  unable  to  agree  with  the  City 
as  to  compensation  for  the  reason  that,  as  held  in 
TG  Ohio  State,  page  481,  the  City  had  no  power  of 
alienation,  and,  therefore,  no  power  to  make  such  an 
agreement;  and  that  it  was  also  error  to  hold  that 
the  ordinance  was  invalid  because  it  dealt  with  more 
than  one  subject,  for  the  reason  that  it  did  not  deal 
with  more  than  one  subject  but  only  with  one,  to-wit, 
the  viaduct  taken  as  a  whole. 

All  the  other  contentions  of  counsel  for  the  City 
were  overruled. 

Judgment  of  reversal  of  both  the  lower  Courts 
was  entered.  Thereupon  the  City  brought  the  case 
here  upon  a  very  formidable  assignment  of  errors, 
which,  however,  in  view  of  the  record  presents  but 
the  two  general  questions:  (1)  The  right  of  the 
Railroad  Company  to  condemn,  and  (2)  the  neces- 
sity to  condemn  ;  as  to  both  of  which  the  Insolvency 
Court  held  adversely  to  the  Railroad  Company. 

These  two  general  propositions,  however,  embrace 
certain  subordinate  propositions. 

First,  as  to  the  question  whether  the  Railroad 
Company  was  without  right  to  condemn,  there  is  in- 
volved the  question  whether  the  ordinance,  No.  1281, 
was  valid,   and   this  depends   upon   whether 

(a)  It  relates  to  two  subjects  or  only  one,  and 

(b)  Whether  or  not  it  shows  that  the  Railroad 
Company  and  the  City  Council  had  agreed  upon  the 
"manner,  terms  and  conditions"  upon  which  the 
easement  was  to  be  occupied  and  used,  and 

(c)  Whether  the  crossing  of  "Broadway  ex- 
tended," as  though  a  part  of  the  public  common, 
invalidates  it. 
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Under  the  second  general  question  whether  or  not 
it  was  accessary  for  the  railroad  to  condemn,  arise 
the  questions 

i  1  i  Whether  the  action  of  the  Board  of  Directors 
of  the  I tailroad  Company  in  declaring  thai  in  their 
judgmenl  it  was  necessary  to  condemn,  was  sutli- 
cient ;  or 

(2)  Whether  it  is  a  (|ii<'sti<>n  of  fad   to  be  deter 
mined  upon  testimony,  dependenl   upon  the  relative 
feasibility  of  some  other  route,  and 

(3)  The  further  question  arising  on  account  of 
the  doctrine  of  superior  use. 

Argument 

Did  the  Railroad  Company  have  the  right  to 
condemn  as  proposed  within  the  meaning  of  Section 

042(1,   Revised   Statutes,  which   is  t<>  govern   in   SO  far 
as  it  may  be  applicable. 

The  Railroad  Company  Had  a  Right  to 
Condemn. 

Manifestly  the  right  of  the  Company    to  condemn 
must  depend  on  the  provisions  of  the  statute  unde 
which  the  Company  was  proceeding. 

That  statute  was  Section  3283a.  The  provisions 
of  this  section  in  this  respect  are  that  an\  railr< 
company  of  the  kind  described  had  a  right  to  con 
demn  such  an  easement  as  was  sought  to  be  taken 
in  this  case,  if,  in  the  opinion  of  the  Hoard  of 
Directors  of  the  Company  it  was  deemed  necessary; 
and    the   Company   could    not    agree    with    the   <"it\ 

as  to  the  c pensation  to  be  paid;  and  could  agree 

with    the   City   upon    plans   of   the   structure    to   be 
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erected  and  upon  the  ''manner,  terms  and  conditions" 
of  its  proposed  occupancy  or  use ;  and  should  embody 
all  this  in  an  ordinance  duly  passed  in  accordance 
with  the  requirements  of  the  statute. 

The  Insolvency  Court  found  from  the  testimony 
that  the  Railroad  Company  was  an  existing  corpora- 
tion, owning  and  operating  a  railroad,  partly  within 
the  State  of  Ohio,  and  in  that  respect  fully  within 
the  terms  of  the  statute,  and,  therefore,  entitled,  in 
a  proper  case,  to  condemn  such  an  easement  as  was 
sought  to  be  taken ;  and  that  the  Board  of  Directors 
of  the  Company,  by  resolution  duly  adopted,  had  de- 
clared that  it  was  necessary  for  the  Company  to 
occupy  and  use  for  an  elevated  railroad  track  the 
easement  described  in  its  petition;  and  that  the 
Company  had  been  unable  to  agree  with  the  owners 
as  to  the  compensation  to  be  paid  to  them  severally 
for  their  respective  interests  in  the  land  to  be  appro- 
priated;  and  that  the  Railroad  Company  had  sub- 
mitted to  the  Council  of  the  City  general  plans  of 
the  structure  to  be  built  and  used  over  the  property, 
showing  everything  the  statute  required  to  be  shown 
in  that  particular,  and  that  the  Council  had  ap- 
proved said  plans,  and  that  they  were  the  same  as 
those  attached  to  the  petition  of  plaintiff;  and  that 
the  City  had  agreed  witli  the  Company  "upon  the 
manner,  terms  and  conditions  upon  which  said  prop- 
erty might  be  used  and  occupied  by  the  plaintiff" — 
and  that  it  had  approved  said  plans  by  ordinance 
duly  passed  in  accordance  with  the  requirements  of 
the  statute;  and  that  the  Company  had  duly  accepted 
said  ordinance  and  tiled  its  written  acceptance  with 
the  Council  within  the  time  prescribed  by  the  stat- 
ute for  such  acceptance;  but  then  held  "that  the 
plaintiff  is  without  right  to  make  the  appropriation, 
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and  that  there  is  no  necessity    for  the  appropriation 
soughl  to  be  made." 

The  testimony  conclusively  supports  ;ill  the  above 
mentioned  findings  of  fact  so  made  i>.\  the  court  in 
favor  of  the  Railroad  Company;  in  truth,  there  is 
no  conflict  of  testimony  with  respect  i<>  ani  of  the 
facts  so  found. 

On  the  contrary,  the  City,  in  its  amended  petition 
in  its  injunction  suit,  filed  February  3,  L910,  whereby 
it  delayed  tliis  condemnation  proceeding  until  ii 
could  conic  to  this  court  and  then  u<>  t<»  the  Supreme 
Court  of  the  United  States,  specifically  alleged  i<> 
In  hue  nil  these  facts,  as  will  be  seen  l>.\  ;i  reference 
thereto  i  p.  (i,  et  seq.}  this  brief  i . 

At  that  time  it  did  not  occur  to  the  Citj  i"  contest 
the  validity  of  the  ordinance  upon  any  other  ground 
than  that 

i  1  i  There  had  not  been  any  referendum,  such  as 
was  provided  for  in  Section  3283-1,  which  had  refer 
ence,  as  the  Court  held,  only  to  grade  crossings,  and 
that 

(2)     The  ordinance  was  invalid  because  the  stat 
ute  under  which  it   was  authorized   was  in  violation 
of  Section    LO,   Article    I.  of   the  Constituion   of   the 
United  States,  inhibiting  a  state  from  passing  ;i  lav 
impairing  the  obligation  of  contracts;  also  in  viola 
tion  of  Article  II.  of  the  Ordinance  of  L787,  and  also 
in  violation  of  the  Constitution  of  the  State  of  <  > 1 1 i * ■ 
In  other  words,  per  contra     the  statute  being  valid 
the  ordinance  was  sufficient  and  valid. 

With    all    these    propositions   overruled    and    with 
the    facts    mentioned,    as    found    by    the    Insolvei 
Court,  all  established,  it   must  and  does  follow    that 
the  Company  had  a  righl   to  appropriate  unless  the 
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ordinance  was  invalid  on  some  one  or  more  of  the 
new  grounds  of  objection  to  it  now  urged — or  be- 
cause there  was  no  necessity  shown  to  make  the 
appropriation. 

The  Ordinance  Was  Valid 

It  was  in  effect  so  held  in  82  O.  S.,  466,  be- 
cause its  validity  was  necessarily  and  directly  in- 
volved in  that  case  (82  O.  S.,  121). 

The  Common  Pleas  court,  however,  held  it  was 
invalid  on  the  ground  that  it  embraced  two  subjects, 
but  the  Insolvency  Court  and  the  Circuit  Court  held 
the  contrary  and  sustained  its  validity  upon  the 
ground,  as  specifically  pointed  out  by  the  Circuit 
Court,  that  the  ordinance  did  not  embrace  two  sub- 
jects— street  crossings  and  the  Public  Landing  cross- 
ing— but  only  one  subject — the  viaduct  as  a  whole; 
and  that  it  did  express  sufficiently  the  "manner, 
terms  and  conditions"  of  the  proposed  occupancy 
and  nse  and  that  it  conformed  to  the  requirements 
of  the  statute  in  all  other  respects,  and  that  it  did 
not,  therefore,  affect  the  validity  of  the1  ordinance 
whether  Broadway,  extended,  was  to  be  crossed  as 
a  street  or  as  a  part  of  the  public  common  or  landing. 

That  the  Circuit  Court  did  not  err  in  so  holding- 
is  made  so  clear  by  Mr.  Kinkead,  in  his  brief  (pages 
S5  to  94),  not  only  by  argument,  but  also  upon 
authority,  thai  it  is  unnecessary  to  try  to  add  to 
what  he  has  said. 

The  only  remaining  question  is  as  to  the  necessity 
for  the  condemnation  ;  but  there  are  two  necessities 
to  be  considered — (1)  a  necessity  to  use;  and  (2) 
a  necessity  to  condemn. 
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There   Was   a   Necessity   to    Use. 

Ii  is  conceded  thai  property  already  Bubjeel  to  a 
public  use  can  not  usually  be  taken  for  another  ;in<l 
different  kind  of  public  use  under  a  general  condem- 
nation statute,  without  showing  thai  the  aev  use  is 
superior  in  character  and  importance  to  the  public; 
l mi t  it  must  also  be  conceded  thai  the  Legislature 
has  full  power  t<>  control  the  whole  subjeel  of  eminenl 
domain,  and  that  it  has  plenary  power  to  provide 
specifically  not  only  thai  private  property  mai  be 
taken  in  the  exercise  of  that  power,  subject,  of 
course,  to  compensatiou  therefor,  hut  that  public 
property,  or  property  already  subjeel  to  a  public 
use,  may  also  he  taken — and  that  it  nol  only  has 
power  thus  to  provide  that  property  already  subjeel 
to  a  public  use  may  he  taken,  hut  that  ii  has  power 
to  prescribe  in  detail  the  proceedings  thai  shall  be 
folluwed   in  such   condemnation. 

This  is  precisely  what  the  Legislature  did  in  this 
case. 

For  reasons  sufficienl  ami  satisfactory  i"  itself, 
which  reasons  are  beyond  tin-  power  of  ;iu.\  courl  i" 
inquire  into,  or  dispute,  or  controvert,  the  Legisla- 
ture provided  by  a  general  law  having  a  uniform 
operation  throughout  the  state,  which  luw  has  been 
held  by  this  court  to  he  a  valid  enactment,  thai 

■•If  ii  he  necessary  in  tin  judyim  ni  of 
Board  of  Directors  of  any  domestic  or  fori1 
corporation  owning  or  operating  n  railroad, 
wholly  or  partly  within  the  state  of  <>hh>.  t<» 
use  and  occupy  for  an  elevated  track  an\  por- 
tion of  any  -round  lying  within  lie-  limits  of 
any  municipality,  and  dedicated  i"  the  public 
fur   use  as  a    public   ground,   common,    landing, 
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or  wharf,  or  for  any  public  purpose,  *  *  * 
such  Company  may  appropriate  an  easement  of 
so'  much  of  such .  ground  as  may  be  necessary 
for  such  purpose,  including  the  right  to  main- 
tain, etc." 

In  the  further  exercise  of  its  plenary  power  on  the 
subject  the  Legislature  has  provided  that  ''proceed- 
ings for  such  appropriation  shall  be  conducted  in 
the  manner  provided  in  Title  II,  Chapter  VIII,  Part 
III  of  the  Revised  Statutes,  'so  far  as  the  same  may 
he  a  judicable   thereto,  etc." 

This  language  is  so  plain  that  it  needs  no  inter- 
pretation or  construction. 

In  view  of  its  explicit  provisions,  no  proof  of 
necessity  to  take  the  property — the  easement,  can 
be  required  except  only  that  which  was  given  in 
this  case,  when  it  was  proven  that  the  Board  of 
Directors  of  the  petitioning  Company,  by  resolution 
duly  and  in  good  faith  adopted,  declared  such  neces- 
sity.    That  proof  was  conclusive. 

The  necessity  to  use  the  easement  sought  having 
been  established,  the  further  or  second 

Necessity  to   Condemn 

aiose  from  the  inability  of  the  City  to  agree  with 
the  Railroad  Company  as  to  the  compensation  to  be 
paid,  due  to  the  fact  that  it  has  no  power  to  alienate, 
7C>  O.  S.,  481. 

The  full  and  complete  power  of  the  Legislature  to 
make  the  provisions  found  in  Section  3283r/  and  the 
application  of  those  provisions  to  this  particular 
case;  and  the  full  recognition  of  the  right  and  power 
of  the  Legislature  to  delegate  the  power  of  deter- 
mining the  necessity  for  using  the  easement  sought, 
are    fully    recognized    and    approved    to    the   extent 
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claimed   by   the   Railroad    Company    in    this   can    in 
the   opinion   of   the   Supreme   Court    of   Hie    L'tiitcd 
Stales,    l»_v    Mr.    Justice    Lurton,    in    Cincinnati    \ 
l.ntii.srilh  &  Nashville  Railroad  Company,  223  I     s. 
390,  and  in  the  cases  by  liim  cited  in  his  opinion. 

Bui  ii  is  unnecessary  to  cite  any  authorities  as  i" 
the  validity  or  scope  of  3283a,  excepl  thai  of  this 
courl  in  its  decision  affirming  the  Circuil  Courl 
without  report,  82  < ).  s.,  166;  since  in  the  opin 
of  the  Circuil  Courl  thus  affirmed,  withoul  comment, 
not  only  was  the  statute  as  a  whole  upheld,  but 
cadi  and  all  of  its  provisions  were  upheld. 

There  Was  no  Bad  Faith  on  the  Part  of  the 
Railroad  Company. 

Counsel  for  the  City  seek  to  avoid  this  inevitable 
conclusion  because  a  Mr.  Peyton  wrote  a  book  for 
which  they  claim  the  Louisville  &  Nashville  Railroad 
Company  was  responsible,  in  which  water  transpor- 
tation, as  compared  with  railroad  transportation, 
was  depreciated  and  disparaged;  this  they  claim  in 
tllcates  that  the  Railroad  Company,  in  declaring  a 
necessity  to  make  this  appropriation,  did  not  acl  in 
good  faith. 

They  claim,  furthermore,  thai  the  Railroad  Com- 
pany,'in  view  of  the  sentiments  express  il  h}  Mr. 
Peyton  in  his  book,  was  incapable  of  acl  Qg  in  good 
faith. 

These  claims  are  only  flimsrj  d  ductions  thai  won* 
rejected  in  all  the  lower  courts  as  unsustained  and 
unwarranted  in  the  lighl   of  the  testimony. 

They  are  elaborately  and  exhaustivelj  and  con- 
clusively met  and  answered  by  Messrs.  Kinki  id  & 
Kogers  in  their  brief  filed  in  this  case.  For  thai 
reason   I  content    myself  with   merely  pointing  "nt  : 
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(1)  That  the  trial  court  found,  with  the  Peyton 
book  and  all  the  arguments  based  upon  it  before  it, 

"That  bad  faith  on  the  part  of  the  Railroad 
Company  or  the  City  Council  has  not  been 
shown."  (Page  100,  Brief  for  Plaintiff  in 
Error.) 

(2)  That  the  Common  Pleas  Court,  although  it 
was  elaborately  argued,  utterly  ignored  it. 

(3)  That  the  Circuit  Court  found  No.  4  (Page 
X,  Record), 

"That  said  decision  and  judgment  of  said 
Court  of  Insolvency  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law;" 

which  must  moan,  when  applied  to  this  question  of 
bad  faith,  that  there  was  no  "sufficient  evidence''  to 
show  bad  faith,  on  the  part  of  the  Railroad  Com- 
pany, in  declaring  that  there  was  a  necessity  for  the 
condemnation  of  this  property. 

This  of  itself  should  be  sufficient  to  dispose  of  the 
whole,  question  of  bad  faith  so  far  as  the  Railroad 
Company  is  concerned;  especially  so  in  view  of  Sec- 
tion 12253,  General  Code. 

Furthermore,  Mr.  Smith,  President  of  the  road, 
testified,  page  321  of  the  Record,  that : 

"The  management  of  the  Louisville  &  Nash- 
ville Railroad  Company  has  no  desire  whatever 
to  restrict  or  embarrass  river  traffic.  If  the 
United  States  Government  should,  by  large 
additional  expenditures,  create  and  successfully 
maintain  what  is  termed  a  nine-foot  stage  in 
the  Ohio  River,  and  should  the  result  be  as 
anticipated  by  those  who  have  so  long  and  so 
earnestly  advocated  such  expenditure  and  the 
creation  of  such  facilities,  the  Louisville  &  Nash- 
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\illc  Railroad  Company   expects  to  be  benefited 
thereby." 

"The  map  w  hich  I  li;i\  e  already  cxhibite  I 
('Exhibil  A.,'  page  332,  Record)  shows  thai  it 
peaches  the  interior  country,  not  provided  with 
water  transportation  facilities,  and  it  will  be 
ii acessary  for  traffic  moving  by  river  to  utilize* 
the  facilities  of  the  Louisville  \  Nashville  R  iil 
toad  to  reach  such  interior  point*.  The  Louis 
ville  &  Nashville  Railroad  hopes,  in  such  event, 
to  secure  an  increase  of  traffic  interchange  with 
river  transportation   lines." 

Mr.  Smith  may  not  appreciate  water  transp  na- 
tion so  fully  as  some  other  people  do,  but  nobody 
lias  ever  yet  charged  him  with  lark  of  either  common 
sense  or  lack  of  truth  and  veracity. 

If  Bad  Faith  is  to  be  Considered  the  City  is  Not 
Free  From  Criticism. 

With  all  this  in  the  record,  it  does  not  seem 
necessary  to  give  this  subjecl  further  consideration; 
but  if  the  charge  of  had  faith  is  to  be  seriously  in- 
sisted upon,  it   may  be  allowed  not   onlj    to  sho^    its 

flimsy  character,  bul   also  to  show   that   soi f  tin* 

assumed  guardians  of  the  City  and  the  river  who 
are  making  this  charge  against  the  Railroad  are  at 
least  open  to  like  criticism  on  much  stronger 
grounds. 

The  testimony  of  the  Presidenl  of  the  Railroad 
( Jompany  shows  t his  in  part. 

Mr.   Smith   says    (p.   315,    Record)    thai    the   time 
came  in  the  growth  and  development  of  the  buain 
of    the    Louisville    &    Nashville    Railroad    with    the 
citizens  of  Cincinnati    when   the  management    of  the 
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Railroad  found  it  necessary  to  provide  additional 
terminal  facilities  for  both  the  receipt  and  the  ship- 
ment of  freight  (not  coal  alone,  but  general  freight), 
and  that  in  this  behalf  the  Railroad  acquired  "what 
was  thought  to  be  suitable  real  estate  along  the  river 
front  between  Vine  Street  and  Plum  Street,"  *  *  * 
(pages  315  and  316,  Record). 

That  at  the  time  this  property  was  acquired  the 
Company  expected  to  reach  it  over  the  connection 
track  of  the  Pennsylvania  Railroad  Company,  which 
extended  from  the  Pennsylvania  Depot  east  of  the 
L.  «S;  X.  Bridge  on  the  surface  of  Front  Street  to  a 
point  west  of  the  property  so  acquired  for  a  ter- 
minal by  the  L.  &  N.  Company. 

That  it  was  found,  however,  that  the  restrictions 
placed  by  the  Citv  on  the  use  of  this  track  over 
Front  Street  were  of  such  character  as  to  make  it 
impossible  to  handle  jointly  with  the  other  roads 
the  huge  amount  of  traffic  necessary  to  be  handled, 
and  that  for  this  reason  it  was  finally  decided  to 
build  an  independent  connection. 

That  for  this  reason  the  L.  &  X.  bought  the  New- 
port and  Cincinnati  Bridge,  and  then  applied  to  the 
City  of  Cincinnati  for  the  right  to  erect  at  viaduct 
across  the  public  landing. 

The  City  responded  favorably  by  passing  an  ordi- 
nance effective  November  7,  1904.  That  the  work 
of  acquiring  rights  of  way  over  private  property  ami 
building  the  structure  as  required  by  the  terms  of 
said  ordinance,  was  at  once  entered  upon.  He  then 
proceeds  as  follows   (p.  317,  Record)  : 

"For  some  years  after  the  construction  of  the 
viaduct  was  entered  upon-  the  enterprise  seemed 
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to  have  the  approval  of  practically   all  the  rep- 
resentative   citizens    of    Cincinnati,    and    your 
Oommittee    (Committee   of   Council    of    Cincin- 
nati)   is  aware  thai   thene  was  qo  serious  oppo 
sition  to  granting  the  ordinance  which   became 
effective  November  7,  L904.     Bu1  sinci  the  resull 
of  the  lit  igal  ion   i  Tti  <  >.  s..   181)   and  the  secur 
inu  of  ilif  legislation    (Section  3283a)   that   vvas 
required    by   the  decision    <>f   the   courts,   active 
and    vigorous   opposition    has    unexpectedly   r/< 
veloped,  which  has  resulted  in  a   petition  to  the 
Secretary   of   War   to   withdraw    permission    for 
an  unimportant  encroachment  of  the  viaduct  "ii 
the  river  side  of  the  harbor  line.      In   response 
to  such  petition,  the  Secretary  of  War.  througli 
the  Chief  Engineer  of  the  United  States,  directed 
Col.   William   T.    Rossell    to   investigate  and    i 
port,  and  after  giving  dne  notice  that  a  hearing 
would  be  had,  the  matter  was  presenl  d  to  him 
on  April  27,   L909." 

As  a  result  of  which  hearing  Col.  Rossell  made 
such  a  report  that  the  Secretary  of  War  r  fused  to 
withdraw  the  permission  he  had  previi  usl>  givi  o. 

Later  in  his  statement  (pages  325  to  329,  Record) 
Mr.  Smith  gives  an  accounl  of  some  of  the  expei 
ences  of  the  Railroad  Company  with  certain  "lead- 
ing citizens"  of  Cincinnati,  who  had  at  that  time, 
when  he  was  making  his  statement  l>efore  the  Com- 
mittee of  Council,  become  act  iv  l.\  oppos<  I  to  tli 
\  iaduct   across  the  public  landing. 

He  niakti  s  these  statements  by  way  of  explanati 
of  the  apparent    change  of  seutimenl    in   Cincinnati 
v.  ill,    respect    to    the   granting   of   the  easement 
Railroad  Company  was  then  asking  for,  and   whicl 
was    subsequently    given    by    Ordinance    L284,    'hen 
under  consideration. 
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It  is  due  to  this  court,  and  due  to  Mr.  Smith,  that 

some  additional  information  should  be  given  on  this 
point. 

While  the  proceedings  before  Col.  Rossell  are  not 
specifically  made  a  part  of  this  Record,  vet  there  are 
so  many  references  to  them  that  they  practically 
belong  to  and  should  be  taken  notice  of  in  this  case; 
quite  as  much  so,  and  more  than  colloquies  between 
Congressmen  and  reports  of  Bureau  officers  and 
other  like  matters  that  were  not  put  in  evidence1,  but 
are  nevertheless  quoted  and  commented  on  as  though 
a  part  of  the  Record;  especially  is  this  true  as  to 
statements  of  facts  that  refute  mere  deductions  that 
constitute  the  basis  of  serious  and  unjust  criticism 
and  denunciation,  and  which  facts  are  a  part  of  the 
welldvnown  local  history  of  the  events  to  which  they 
have  reference. 

The  whole  story  of  this  controversy,  from  its  in- 
ception down  to  April  27,  1909,  the  date  of  the 
hearing  before  Col.  Rossell,  is  told  in  a  statement 
made  by  Mr.  Brent  Arnold,  General  Freight  Agent 
and  Superintendent  of  Terminals  of  the  L.  &  X. 
Railroad  Company,  before  Col.  Rossell  at  that 
hearing. 

Col.  Brent  Arnold's  Statement. 

This  statement  will  be  found  printed  herewith  at 
the  conclusion  of  this  brief. 

It  is  shown  by  Mr.  Arnold's  statement  confirming 
Mr.  Smith,  that  the  first  ordinance — the  one  held 
to  be  invalid  (76  O.  S.,  481) — was  passed  practically 
without  opposition  from  anybody;  that  on  the  enn- 
trary,  the  Railroad  Company  had  the  co-operation 
in  securing  the  passage  of  that  ordinance  of  most 
of  the  leading  citizens  and  associations  of  the  City 


of   ( Mnoinnat i ;    that    tin-   ordinance    \\;i^   not    passed 
until  after  there  had  been  a   full  hearing  al    which 
the  public  interests  of  Cincinnati   were  fulrj    repre 
sented;  that   the  only  semblance  of  dissent   was  evi- 
denced   by  the   Hoard   of   Directors  of  the  Chamber 
of  Commerce  <>n  September  L5,  1905,  when  it   unani 
inously  adopted   a    resolution    in    which,   while  criti 
cizing  the  plans  described   in   the  firsl   ordinance  in 
certain   respects,  chiefly   that    the  clearances  ;ii    the 
foot   of  each  of  the  streets  of  Broadway,  Sycamore 
and  Main  were  not  sufficient,  yel 

"Resolved,  That   it    is  the  sense  of  the   B  ard 
of  Directors  of  the  Chamber  of  Commerce  thai 
the  situation  does  u<>l  <-<ill  for  taking  <  xa  pi 
to  the  plans  <i<l<>i>l<<l  for  tlu    Public  Landing  :n 
the  matter  of  space  between  th<   supporting  <■ 
wmns    for    the    railway    tracks    at    the    foot 
Broadway,  Sycamore  and  Main  Streets." 

This  statement  further  shows  thai   ii   was  uol   until 
after  the  firsl  injunction  suit  had  been  finally  decided 
( 7(i  <).  S.,  481)  and  a  new  ordinance  had  become  aec 
essary,  that  anybody  came  forward  to  openly  opp 
giving  the  right   bo  cross  the  public   landing   by  an 
elevated    track;  and    that    opposition    then   arose   in 
connection   with   the  hill    which   tie-    Railroad    Com- 
pany had  caused  t«>  he  prepared  to  be  submitted  t" 
the  General   Assembly,  enacting   Sections   3283   .ml 
3283a,  with  respecl  to  which  all  tie'  business  organi 
zations  of  the  city  were  consulted. 

That,  in  connection  with  the  consideration  •!   I 
proposed   legislation,  these  associated   organizations, 
thirty-seven  in  number,  fully  investigated  the  whole 
subject,  and  that   the  Executive  Committee  <-f  tl 
organizations,  by  a  unanimous  vote,  adopted  the  fol- 
lowing resolution: 
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Resolved,  "The  Executive  Committee,  realizing 
the  great  importance  of  this  matter  to  the 
future  growth  of  our  city,  and  the  urgent  need 
of  increased  terminal  facilities,  recommends 
that  the  Associated  Organizations  assist  the 
L.  &  X.  R.  R.  to  secure  favorable  legislation 
permitting  them  to  cross  the  Public  Landing. 
subject  to  the  recommendations  of  the  joint 
committees  as  embodied  in  their  report,  and 
any  further  recommendations  that  the  orgiani- 
zation  may  determine  on." 

It  will  be  noted  that  all  these  associations  thus 
declared  themselves  in  favor  of  the  enactment  of 
legislation  permitting  the  L.  &  X.  Railroad  to  cross 
the  public  landing;  that  not  a  word  was  said  by 
anybody  about  the  viaduct  interfering  now,  or  here- 
after, with  the  use  of  this  public  common  as  a  public- 
landing ;  not  a  word  either  about  the  viaduct  inter- 
fering with  the  entrances  to  the  landing,  or  with  the 
exit  from  the  landing.  On  the  contrary,  all  were 
in  favor  of  the  proposition  SUBJECT  to  the  recom- 
mendations of  the  joint  committees  as  embodied  in 
their  report,  and  any  further  recommendations  that 
the  organizations  may  determine  on. 

The  recommendations  so  referred  to  were  that  two 
of  the  lateral  clearances  should  be  enlarged  to  fifty 
feet,  with  vertical  clearances  of  fifteen  feet,  which 
recommendations  were  complied   with,   and 

"That  the  Associated  Organizations  support 
the  bill  now  before  the  legislature  providing  the 
L.  &  N.  enter  into  a  written  agreement,  properly 
signed,  to  absorb  the  stoitehin-g  charges  from  all 
local  points  on  its  line  of  carload  freight  within 
the  switching  limits  of  Cincinnati  upon  the  same 
basis  as  is  now  in  effect  upon  the  northern  rail- 
roads   entering    this    city,    and    adopt    the    car 


service  promulgated  l».\   the  Ohio  Railroad  Com- 
mission." 

Jt  would  doubtless  have  been  of  some  ad  van  tag 
to  the  shippers  and  receivers  of  Cincinnati  t"  have 
the  Louisville  &  Nashville  "absorb  switching 
charges";  bul  in  the  opinion  of  the  attorneys  of  the 
Railroad  it  would  have  been  a  violation  of  the  Inter- 
state Commerce  laws  applicable  on  the  pari  of  the 
Company,  and  its  officers  and  all  concerned,  includ- 
ing those  who  inighl  be  benefited,  to  do  so,  and  then 
fore  it  declined  to  make  any  such  agreement,  where- 
upon, in  the  language  of  Mr.  Smith,  "active  and 
vigorous  opposition  unexpectedly  developed." 

Them  for  the  first  time  there  was  talk  al>out  the 
viaduct,  regardless  of  (dans  of  construction,  inter- 
fering with  the  fiver,  obstructing  the  public  landing, 
and  destroying  the  freedom  of  its  exits  and  its 
entrances. 

Aside  from  the  illegal  character  of  tie'  demand, 
it  came  at  a  tine  and  under  circumstances  thai 
amounted  to  duress. 

The    Railroad,    in    an    efforl    t<>   accommodate    the 
shippers  of  Cincinnati,  as  well  as  to  benefit 
had,    with    the    approval    and    co-operation    of    the 

citizens  of  Cincinnati,  expended  large  sums  of  \ 

for  its  terminal  property,  rights  of  way  "\<'i-  privat 
property,  and  in  the  construction  of  its  viaducl  fl- 
its bridge  to  the  east   line  of  the  public  landing; 
all,   more   than   $900,000.     All    this   investment 
idle  and   has   been   since   tin-  beginning   of   the   suit 
that  ended  with  the  decision  in  76  < ».  >..  ivi 

Tnless  it  could  in  8  .in.-  reasonable  -;"  -  '  3 
way  reach  its  terminals,  all  this  investment  \v.i-  to 
be  a  loss,  except  as  it   might   be  utilized   in  /«" 
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adopting  gome  other  route,  or  plan,  or  construction 
than  that  which  had  been  agreed  upon,  and,  to  the 
extent  of  the  large  expenditures  mentioned,  acted 
upon. 

It  would  have  been  no  wonder  if  the  Railroad 
Company  had  refused  to  comply  with  such  a  demand 
made  under  such  circumstances,  even  if  there  had 
been  no  question  of  the  legality  of  its  action  in 
doing  so. 

It  is  enough,  however,  to  say  that  its  refusal  was, 
under  the  circumstances,  justified ;  and  yet  that  re- 
.  fusal  was  the  signal  for  the  fierce,  open  hostility 
and  opposition  referred  to  by  Mr.  Smith. 

But  to  the  credit  of  the  political  bodies  and  ex- 
ecutive officials  and  the  courts  that  have  been  called 
upon  to  consider  this  opposition,  it  has  been  by  all 
patiently  heard,  carefully  investigated,  and  then 
emphatically  overruled,  and  rebuked,  except  by  the 
Insolvency  Court  and  the  Common  Tleas  Court  in 
this  case. 

The  Legislature,  after  a  full  hearing  before  the 
appropriate  committees,  passed  the  bill  by  a  large 
vote. 

Col.  Kossell  gave  a  full  and  patient  hearing  to  all 
these  opponents  could  say,  and  reported  the  testi- 
mony to  the  Secretary  of  War,  who  overruled  the 
same. 

Then  all  efforts  were  concentrated  upon  the  City 
Council,  where,  before  the  appropriate  committees, 
a  number  of  public  hearings  were  had,  at  which  all 
were  invited  to  attend,  and  all  the  opponents  of  the 
measure  did  attend,  or  were  represented.  There 
was  a  full  and  free  discussion. 

All  the  objections  were  there  presented  that  are 
here  presented,  and  after  this  kind  of  a  hearing  the 
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City  Council  passed  the  Ordinane  So.  L284,  under 
which  we  are  now  proceeding,  bj  a  well  nigh  unani- 
mous vole. 

Then  came  a  new  pesorl  to  the  coui 
The  second  injunction  suit  was  brought,  and,  in 
that,  asid'e  from  all  the  other  questions  involved, 
there  was  the  same  bitter  and  virulenl  outcrj  and 
the  same  unsound  ami  unwarranted  claims,  and  at 
the  end  of  ii  all.  the  same  result  nol  <ml.\  the  same 
result  in  the  Common  Pleas  Court,  but  also  the  same 
result  in  the  Circuil  Court,  ami  linn  liualh  in 
court.     (82  o.  s..  466.) 

hi  view  of  these  facts  and  the  testimony  in  th  - 
case,  with  respect  to  the  character  of  the  viaducl 
iis  clearances  ami  its  general  constructi  n 
difficult  to  understand  how  any  unbiased  mind  can 
longer  hope  to  secure  a  favorable  decision  from  any 
tribunal;  charged  with  the  duty  of  investigating  the 
facts  of  the  case,  and  determining  the  questions 
involved,  according  to  truth,  equity  and  justice. 

It  is  likewise  difficull  to  understand,  in  y\e*  of 
this  record,  how  counsel  for  the  city  can  saj  as  they 
do  in  Their  brief  at   page  5: 

-The  undisputed  evidence  is  thai  the  propc* 
structure  will  seriously  intcrfen    with  the  pi 
enl   use  of  the  public  landing  as  a  terminal  to\ 
river  traffic,  and   make  impo  its   pro\>al>U 

future   usi    as  such   a   terminal,  when   the  Ol     • 
River  improvement   is  completed,  and  .1,..  then. 
.,,,.  ,„]„.,.  recs&nabh  and  practicabh  an  I 
convenient    routes  for   the  viaduct,   admitted 
t0  i„.  by  the  Chief  Engineer  of  the  L.  &  S      Re 
ord    pages  2034),   which    will   nol 
such  an  extent   with  th.-  r/*<    '■ 
ing  ^s  dedicated,  and  for  which  il  oughl  to  be 
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preserved.    (Record,  pages  78-151,  and  Exhibits 
1C,  20,  3C  and  40,  on  page  342  of  Record)." 

The  Record  does  not  warrant  any  one  of  the  state- 
ments  made  in  the  above  quoted  paragraph.  On  the 
contrary,  the  very  references  and  citations  given  by 
counsel  show  just  the  opposite. 

Mr.  Smith's  Statement. 

The  statement  of  Mr.  Smith,  President  of  the  Rail- 
road Company  (Exhibit  13C)  page  312,  Record, 
fully  confirmed  by  Mr.  Courtenay,  Chief  Engineer 
of  the  Railroad  Company  (page  162,  et  seq.,  Record), 
shows  clearly  the  character  of  the  structure,  that  its 
interference  with  the  public  landing  as  such  will  be 
the  minimum,  practically  nothing  at  all,  either  now 
or  so  far  as  can  be  foreseen  at  any  time  hereafter, 
and  further  shows  that  by  comparison  with  similar 
structures  at  Louisville  and  St.  Louis,  the  one  pro- 
posed will  be  a  great  improvement. 

His  testimony  and  Mr.  Courtenav's  further  show 
that  the  alternative  proposed  routes  are  objectionable 
not  only  in  an  engineering  sense,  but  in  other  re- 
spects; and  that  if  the  present  use  of  the  connection 
tracks  on  the  surface  of  Front  Street  should  be 
materially  increased,  as  it  would  be  if  the  L.  &  X. 
should  be  compelled  to  make  use  of  those  tracks,  as 
a  means  of  reaching  its  terminal,  the  interference 
with  the  use  of  the  landing  would  be  much  greater 
than  that  caused  by  the  proposed  viaduct. 

Mr.  Smith's  statement  is  so  complete,  so  interest- 
ing and  so  conclusive,  as  to  what  is  claimed  for  it, 
that  I  hope  it  may  be  read  and  studied  by  the  court 
in  its  entirety. 
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I   quote  from   ii    the   following:  comnvencing   Dear 
the  bottom  of  page  ^17,  Record,  he  v;i>v'- 

"It  nuisi  be  admit ted  1 1 1 : 1 1  i In-  \  iaduct  can 
not  possibly  interfere  with  the  movement  "t 
traffic  to  and  from  the  boat  landings  until  the 
stage  of  the  water  reaches  55  feet.  I  sub 
mil  herewith  (Exhibil  'C')  a  contour  map  show 
ing  the  encroachment  of  the  water  at  different 
stages  from  50  ft.   (flood  stage)   up  t<>  71.0(5  ft. 

"I  also  submit  (Exhibil  'IV)  a  plan  showing 
how  freight  may  be  received  and  delivered  from 
wharfboats  located  opposite  50  foot  opening  at 
the  foot  of  Sycamore  Street,  when  the  stage  of 
water  is  58  feet.  As  many  bridge*,  beticcrn 
I, oat*  (ind  landings,  or  street*,  may  be  placed 
as  required — one  in  each  opening  tit'  the  viaduct, 
if  uecessary. 

••Notice  that  a1  this  stage  the  water  ia  nearlj 
unp  to  the  sidewalk  on  the  north  side  of  the 
Public  Landing,  and  thai  there  is  very  lit 
uncovered  space  in  Front  Streel  upon  which  to 
receive  and  deliver  property;  and  the  emlmrgo 
increases  as  the  stage  of  the  river  increas  - 

"Mr.    Lee   Brooks,  of  the  Coney    Island    Line, 
testitied    thai    the    Coney    Island    boat    ha  I 
suspend    win  n    the   river   ica*  at    p    Un  i    *tagc. 
When   the  stage  of  the  river  is  Jo   U  <  I   at   ,'II> 
cinnati.  there  is  Less  than   'r  '••  '  clearance  under 
the   Suspension    Bridge,  and    little  or  no  tramV 
is  moved   by   river,  as   mosl   or  all  ■>'    tin    boai 
suspend   opi  ration:   iii    fact,   the   transaction   of 
business  between   boats  and   landings  along  the 
river  is  practically  susp  nded.    This  was  ■•!• 
shown  by  the  evidence  of  Mr.  John  Ankenlmuer 
at  the  hearing  on    Vpril  11,  al  which  h 
thai  during  such  periods  he  received   no  ord< 

"When  the  stage  of  the  river  at  Cineinnat 
55  feet  and  over,  most  of  the  landings  along  the 
river  are  under  water 
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"At  54  feet,  the  operation  of  Big  Four,  Bal- 
timore &  Ohio  Southwestern  and  Cincinnati 
Southern  passenger  trains  at  Central  I  nion 
Station  is  suspended;  and  at  56  feet,  the 
operation  of  Louisville  &  Nashville  and  Chesa- 
peake &  Ohio  trains  at  the  same  station  is 
suspended. 

"At  07  feet,  operation  of  freight  and  passen- 
ger trains  at  the  Cincinnati,  Hamilton  &  Dayton 
station  is  suspended. 

"At  65  feet,  operation  of  passenger  trains  of 
the  Pennsylvania  lines  at  the  Pennsylvania  Sta- 
tion is  suspended;  at  their  East  End  freight 
station  operations  are  suspended  at  63  feet,  and 
at  the  AYest  End  freight  station  at  56  feet. 
Louisville  &  Nashville  and  Norfolk  &  Western 
passenger  trains  suspend  operation  at  the  station 
at  65  feet.  The  Louisville  &  Nashville  suspends 
operation  of  its  south  freight  platform  at  56 
feet,  and  of  the  north  platform  at  58  feet.  The 
freight  station  of  the  Norfolk  &  Western  is  in 
the  upper  part  of  town  beyond  high  water. 

"Movement  between  Big  Four,  C.  11.  &  1).  and 
15.  &  O.  S.  W.  stations  is  interfered  with  in  Cin- 
cinnati proper  at  55  feet,  and  at  Ivorydale  at 
561/2  feet. 

"The  B.  &  O.  S.  W.  and  C.  II.  &  I).  suspend 
operation  at  Eighth  Street  at  66  feet. 

"Note  contour  map  (Exhibit  'C')  showing 
encroachment  of  water  at  stages  of  50,  55,  58, 
60,  65  and  71.06  feet. 

"To  enable  you  to  judge  of  the  interference 
by  the  viaduct  with  traffic  by  boat  when  the 
stage  of  water  is  in  excess  of  55  feet,  I  submit 
the  following,  compiled  from  the  records  of  the 
Weather  Bureau  at  Cincinnati    (Exhibit  'E')  : 

"Since  1875,  which  is  the  earliest  date  of 
records  now  available,  the  stage  of  water  ex- 
ceeded 55  feet 
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1  day  in [875 

4  davs   in L882 

L3  <lavs   in ISS3 

16  davs   in [S84 

3   davs    in Ism; 

5  days    in |  w; 

10   days    in I  vMii 

5  days    in [891 

('»   days    in iv.17 

6  days  in [898 

3  days   in [899 

I)  days   in I'jul 

K)  days   in I! mi 7 

1  <lay  in 1  !io^ 

a  total  of  95  days  in  33  years,  or  an  av  rage  of 
about  three  days  per  annum  when  boats  could 
not  have  conveniently  transacted  business  had 
the  viaduct  been  in  existence.  I  say  'conve- 
niently' because  property  and  passengers  may, 
at  some  inconvenience,  be  moved  either  under  i>r 
over  the  viaduct  at  any  stage  0/  tin  rirvr.  At 
the  58-foo1  stage  practically  all  traffic,  rail  and 
river,  with  Cincinnati  is  suspended. 

"The  Dumber  of  days  the  stage  of  the  river 
was  in  excess  of  58  feel  was: 

1882 1    d;i.\ 

1883  10  days 

1884   15    lays 

1890  2  days 

1897  I  days 

1898  I  days 

1901  I  days 

1907  13  days 

Total   in  :V.\  years 53  days 

"If  it  be  conceded  thai  traffic  with  boats  is 
suspended  when  the  stage  of  the  river  is  over 
58  feet.  ill.  n  the  viaduct,  had  it  been  in  exist- 
ence,   would    not    have   been    the   cause   of  any 


* 


40 


inconvenience  to  such  traffic  for  more  than  forty 
days  in  thirty-three  years.  If  the  excessive 
floods  of  the  years  1883  ami  1884  are  omitted 
from  consideration,  the  interference  with  traffic 
of  the  city  of  Cincinnati,  from  all  causes,  would 
be  materially  reduced.  It  is  interesting  to  re- 
member that  the  highest  stage  of  water  in  the 
Ohio  River,  of  which  there  is  record,  prior  to 
the  year  1883,  was  in  1832. 

"At  the  hearings  reference  has  been  made  to 
the  fact  that  viaducts  hare  for  many  years  been 
in  existence  along  or  adjacent  to  the  public 
landings,  or  levees  at  Louisville  and  St.  Louis. 
I  invite  your  attention  to  a  photograph  ( Exhibit 
'F')  showing  a  portion  of  the  viaduct  and  land- 
ing at  St.  Louis  during  the  high  water  stage 
in  June,  1908.  Note  how  the  handling  of  traffic- 
was  provided  for  by  creating  bridges,  extending 
from  stages  of  boats  to  or  near  the  sidewalk 
under  the  viaduct,  the  openings  in  such  viaduct 
being  25  feet  center  to  center,  except  opposite 
certain  streets,  where  they  are  32  fret,  the 
water  seeming  to  be  about  on  a  level  with  the 
floors  of  the  buildings  fronting  on  the  landing 
— somewhat  similar  to  the  situation  at  Cincin- 
nati at  the  foot  of  Sycamore  Street  when  the 
stage  of  water  is  55  feet  and  over. 

"I  also  call  your  attention  to  a  diagram 
(Exhibit  '(!')  of  the  public  wharf  at  Louisville, 
on  which  are  placed  contour  lines,  and  on  which 
is  shown  the  existing  viaduct.  The  flood  stage 
is  fixed  at. £8  feet,  which  is  assumed  to  be  equiva- 
lent to  50  feet  at  Cincinnati.  The  wharf  ex- 
tends from  Seventh  Street  eastwardly.  It  will 
be  seen  that  when  the  stage  of  watiT  is  3<>  feet, 
or  8  feet  above  flood  stage  (  which  would  lie 
equivalent  to  58  feet  at  Cincinnati)  the  water 
encroaches  upon  the  viaduct  from  Seventh 
Street  nearly  to  Third  Street.  So  far  as  I  am 
advised,    there   has   never   been    a   complaint   of 
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interference    by    the    viaduct    with    boat    traffic, 
nil  hough    the   viaduct   has   been    in    position 
about   l n<  nty-five  /i<  ars." 


Mr.  Smith  further  said  (pages  321  to  323,  Record 


"After  the  hearing  before  Col.  Rossell  «»ii 
April  27th,  much  anxiety  was  expressed  thai 
the  landing  facilities  might  doI  be  adequate  to 
accommodate  river  traffic.  Ii  was  stated  that 
the  thousand  feet  of  presenl  public  landing  was 
all    thai     was    available    of    some    i  went}  thr  e 

miles  of  river  front.     An  examinati I  a  map 

of  the  river  front,  prepared  by  engineers  of  tin* 
United  States,  shows  thai  the  Ohio  River  front, 
between  the  presenl  city  limits  of  the  Citj  of 
Cincinnati,  extends  L2.23  miles,  ownership 
divided  as  follows : 

City  of  Cincinnati 1  -Ofi  miles 

City    Streets    ls  miles 

Owned   by   Railroad  Compa- 
nies     3.11  miles 

Miscellam  ens    Owners 7.58  mil  - 

12.23  miles 
"Of  the  5,596  feet  i  t'  frontage  l>elonghig  to  the 
City   of   Cincinnati,   aboul     1,000    feel    is    ilesig 
mated    as    public    landing   at    the    fn  A    of    Main 
Street,  which   may  be  used   b.\    all   h  ats  plying 
id,,  rivi  r   upon   terms  fixed    In    ordinam  At 

the  foot   of  Carr  Street   there  is  another   I'ublH 
Landing  500  feel    in   length.     Of  the  remaining 
4,111111  feet   or  more  of  frontage  belonging  to  the 
City,  some  port*  o  seems  to  be  leased  to  ■  art 
who  are  utilizing  it  for  transferring  property 
and  from  river  craft  :  in  addition,  it   is  assumed 
thai    the  City  controls  the  2,527   feet    of   - 
frontage.     On   the   river   frontage  controlled   i..\ 

railroads  and  miscellaneous  own  ts  ther ni«l 

to  be  about  sixteen  inclines  used  in  transferring 
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coal  and  seven  or  eight  inclines  adapted  to 
handling  cooperage,  logs  and  other  articles. 
The  Louisville  &  Nashville  is  the  owner  of  2,000 
feet  of  river  front  for  which  it  has  no  use  except 
to  facilitate  interchange  of  traffic  with  river 
transportation.  It  leases  a  part,  and  desires 
to  lease  all,  to  any  person  or  persons  who  may 
profitably  utilize  it.  I  am  told  that  the  small 
rental  charged  for  the  use  of  this  property  is 
less  than  the  charges  by  the  City  for  similar 
use  of  the  Public  Landing.  There  is,  therefore, 
no  basis  for  the  fear  that  river  traffic  may  be 
hampered  or  in  any  way  restricted  by  lack  of 
room  for  receiving  and  delivering  property.  If, 
for  any  reason,  the  landing  facilities  furnished 
by  the  City  of  Cincinnati  should  hereafter  prove 
to  be  inadequate  to  accommodate  the  river  traffic, 
assuredly  the  great  city  can,  without  serious  em- 
barrassment, provide  such  facilities  as  may  be 
required  or  profitably  utilized,  at  some  point  or 
points  on  its  twelve  miles  of  river  front.  A  city 
that  has  built  a  railroad  to  Chattanooga  may  be 
relied  upon  to  make  the  relatively  unimportant 
investment  that  may  be  necessary.  The  indica- 
tions are  that  the  present  facilities,  supple- 
mented by  facilities  furnished  by  citizens,  will 
be  ample  for  many  years  to  come."     *     *     * 

Answering  the  claim  that  the  viaduct  would  in- 
tt  rfere  with  a  satisfactory  use  of  the  public  landing 
necessary  to  accommodate  the  contemplated  large 
increase  of  business  on  the  river  due  to  the  river 
improvements  then  and  now  being  made,  Mr.  Smith 
says   (pages  321)  and  330,  Record)  : 

"At  the  hearing  before  Col.  Rossell,  represen- 
tations were  made  that  the  erection  of  the 
viaduct  would  interfere  with  or  prevent  the 
creation  of  improved  facilities  for  moving  traffic 
between  the  boats  and  the  top  of  the  levee  at 
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Front  Street.  The  maximum  grade  of  the  Pub- 
lic Landing  opposite  Sycamore  Street  is  16.8 
percent.  Vehicles  moving  diagonally  across  the 
Landing   encounter   a    maximum    grade    of    111 

per  cent.     Appliances   fur   moving    1  m •; i \  \    traffic 
from    the   river   to   the   i<>p  of   the   landing   are 
desirable  and   economical,   wheD   certain   classes 
of  property   move  in    large  quantiti  s.     This   is 
clearly    shown    by    the    numerous    plants    along 
the  river  front    handling   coal,  coke,   cooperng 
logs,  brick  and  other  lieavy  and  hulk\    property 
with    inclines,    there    being    25    or    26    of    such 
arrangement.     Judging   from   experience,    ii 
net  likely  that   such  appliances  can   he  operated 
economically     for    handling     miscellaneous    ar- 
ticles received  and  delivered  in  small  quantities 
If  such  an  arrangement    were  created,  it    would 
he  necessary   to   establish   a    receiving   and    f  r 
warding  station  at   tin-  top  of  tin-  levee,  and   it* 
found  necessary  to  still   maintain   a   wharfboat, 
the  expense  would   he  materially   increased;  and 
it    should    he   borne   in    mind    thai    the   grade   of 
the  levee   is   in    favor  of  delivering   property    to 
the   boats,   and   that    therefore   the   onh    saving 
-would  he  the  energy  required  t<»  move  property 
from  the  boats  to  the  top  of  i  lie  landing. 

"Nevertheless,     should     installation     of    such 
facilities   be  at    any   time   in   the   future  decided 
upon,  the  viaduct   will  offer  do  hindrance  svhal 
ever.      Not    the   slightest    difficulty    will    l>c 
countered    in    arranging    for    such    facilities    t" 
pass   under   the   viaduct    through    the   opening*, 

varying  fr 23   feet    in    19   feet.     There  i-  not 

,i  arly  so  much  obstruction  as  there  would  Im? 
if  the  Hack  were  on  the  street  level,  w  hen 
would  he  necessary  i<»  create  and  maintain 
crossings.  .Many  millions  of  dollar-  are  being 
expend  d  throughout  i  In-  country  in  endeavor 
ing  to  separate  street  traffic  from  steam  traffic, 
and  it   is  a  novel  idea  thai  an  elevated  structure 
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across  the  Public  Landing  is,  under  the  circum- 
stances, objectionable." 


Referring  to  the  alternative  routes  that  have  been 
pointed  out  and  answering  what  had  been  said  by 
one  who  favored  them,  Mr.  Smith  further  says 
(page  331)  : 

"He  treats  the  delay  arid  expense  that  must 
necessarily  be  incurred  in  changing  the  line,  as 
a  mere  bagatelle — speaks  of  the  forty-rive  mil- 
lions of  dollars  expended  by  some  railroad  in 
Chicago,  and  of  the  fifteen  millions  of  dollars 
expended  to  secure  terminals  in  Pittsburg.  He 
does  not  tell  you  that  the  corporation  that  made 
the  alleged  expenditure  in  Pittsburg  has  become 
bankrupt." 

Finally,  discussing  the  possibilities  of  the  L.  &  N. 
R.  R.  reaching  its  terminals,  in  the  event  it  should 
be  denied  a  right  to  cross  the  viaduct,  as  contem- 
plated, Mr.  Smith  says   (p.  332,  Record)  : 

"If  the  City  Council  of  Cineinnati  declines 
to  grant  the  franchise,  we  will  have  to  make 
the  best  disposition  of  the  property  we  can.  The 
material  for  the  viaduct  across  the  Public  Land- 
ing and  west  thereof  has  already  been  very 
greatly  damaged  by  rust.  What  can  now  be 
done  with  it,  if  the  viaduct  is  not  constructed, 
I  do  not  know.  It  will  be  practically  worthless. 
The  viaduct  east  of  the  Public  Landing  that  has 
already  been  erected  will  be  useless,  and  the 
only  disposition  that  can  be  made  of  it  will  be 
to  leave  it  as  a  monument.  Perhaps  the  Penn- 
sylvania may  make  some  use  of  the  property 
below  Vine  Street;  and  possibly  when  the  nine 
foot  stage  of  water  has  been  created,  there  may 
be  a  demand  for  additional  landings  that  will 
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yield  the  owners  of  the  property  some  revenue. 
Or  we  i ii ; i \  be  able  to  make  a  partial  use  ol  it, 
provided  the  City  <'<mmil  of  Cincinnati  will 
remove  the  restrictions  as  bo  the  movement  "i 
cars  and  engines  over  thai  pari  of  the  conn 
lion  track  owned  by  the  Pennsylvania  Railroad 
between  Butler  Streel  ami  Race  Streel  so  thai 
tin-  brack  may  1"-  utilized  al  all  hours  of  the 
day  cadi  day  in  the  year,  ami  the  Pennsylvan  a 
Railroad  Company  will  permil  ili«'  Louisville  & 
Nashville  to  use  same  upon  reasonable  terms. 
//  is,  however,  <ii>/><ir<  nl  Hint  tin  obstruction  >•> 
doing  business  on  the  l'iil>li<-  (xinding  nill  i>< 
much  greater  by  tin  movement  of  cars  and 
engines  over  tin  l iik-L-  at  <iru<h  than  by  tJu 
movement  of  (!<<■  same  cars  <iml  <ii<iiu<s  on  /■  an 
( l<  vated  track." 

Counsel  for  the  City,  in  undertaking  t<>  show  that 
the  Railroad  Company  acted  in  had  faith,  dwell 
upon  the  fact  that  the  chief  engineer  of  the  Ii  lilroad 
was  instructed  by  .Mr.  Smith  "to  la.\  oul  ;i  route 
connecting  the  bridge  and  terminals  south  o)  Frrmi 
Street"    (page  86,   Brief   for  Citj  i. 

Mr.  Courtenay,  in  his  testimony  (al  pages  11*2,  l'-'-" 
and  194),  without  having  thai  instruction  in  mind, 
completely  justified  it  by  what  he  said  aboul  the 
alternative  rentes  that  counsel  for  the  City  claim 
are  equally  as  feasible  as  thai  adopted  by  the  [{ail- 
road  Company  across  the  Public  Landing 

These    three    alternative    routes    ar  >lj 

the  very  besl   thai  could  be  selected  by  the  i 
employed  for  thai   purpose 

A    -lam-e  al    the  plats  showing   these  altera 
routes,  as  finally  determined  upon,  and  insisted  up 
in  this  aigumenl  as  equally  as  feasibl  lie  rou 
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across  the  public  landing-,  will  show  that  all  of  them 
cross  the  Pennsylvania's  tracks  on  the  surface  of 
Front  Street  twice;  hist,  to  get  north  of  Front 
Street,  and  in  the  second  place,  to  return  from  in  nth 
of  Front  Street  to  the  railroad  terminal  to  be 
reached,  which  lies  south  of  Front  Street. 

Although  these  crossings  to  the  north  and  hack 
again  to  the  south  would  be  on  an  elevated  track, 
yet  to  even  the  average  mind  that  would  be  objec- 
tionable; but  in  addition  these  plats  show,  as  does 
the  testimony,  that  each  of  these  routes  would  pass 
immediately  in  front  of  the  entrance  to  the  Broad- 
way Bridge,  which  would  he  objectionable  to  the 
thousands  who  daily  enter  upon  and  leave  that 
bridge  at  that  point, 

It  will  be  further  noticed,  by  a  mere  glance  at 
these  plats,  that  each  of  these  alternative  routes 
occupies  the  public  streets  of  the  city  longitudinally 
and  otherwise  to  an  objectionable  degree  and  that 
all  of  them  pass  through  entire  blocks  of  private 
property. 

The  truth  is,  nobody  ever  thought  of  asking  Mr. 
Smith,  or  anybody  else  connected  with  the  Railroad 
Company,  to  locate  its  connecting  track  between  the 
bridge  and  its  terminal  by  a  route  that  would  carry 
it  north  of  Front  Street,  necessitating  two  crossings 
of  the  surface  tracks  of  the  Pennsylvania  on  Front 
Street,  and  necessitating  passing  the  month  of  the 
Broadway  Bridge;  and  making  it  necessary  by  a 
tortuous  course,  to  occupy  streets  longitudinally  and 
otherwise,  to  such  an  extent  as  these  routes  would 
require;  and  requiring  it  furthermore  to  acquire  all 
the  private  piroperty  that  would  have  to  be  acquired 
to   adopt   any   such    route,    until    after  the   Railroad 


Company    declined    to   "absorb   switching    chargi 
then  it  was,  and  aol  until  then,  thai  these  alternal 
routes   were  thought   of  and  discussed,   and,   hi    en 
gjneers,  employed   by  those  who  were  acting  in   t  li- • 
uame  of  the  City,  laid  out,  platted  and  brought   for 
ward   as  substitutes,   under   the   claim    never   i  ■■!<•!•  ■ 
made,  thai   the  viaduct,  with   the  clearances  .1-  oo\* 
provided  for,  would  be  a  material  hindrance  to  tin* 
full    and    satisfactory    use    of    the    so-called    public 
landing  as  such. 

Nor  was  it  until  the  Railroad  declined  t<>  absorb 
switching  charges  thai  anything  was  heard  aboul  ;i 
scarcity  of  City  owned  Public  Landing  property. 

A  claim,  which,  like  all  the  others,  lias  proven 
untenable,  because  <>f  the  large  amounl  of  addi 
tional  Public  Landing  property  owned  by  the  City, 
and  otherwise  available  for  the  purposes  of  a  Public 
Landing,  even  if  it  were  true,  as  it  is  not,  thai  tic- 
viaduct  would  seriously  interfere  with  the  nse  ol  the 
Public   Landing. 

Brief  of   Hosea  and   Knight. 

Messrs.   Hosea  and   Knight   are  so  fulh   answi 
bv  Messrs.  Kinkead  and   Rogers  thai    I   deem  it 
necessary  to  say  nunc  in  answer  to  their  brief  hen 
filed   than   to  call  attention   to  the  character 
following  "Introductory   Statement " 

"The    purpose   of    this    brief    is    to   poii 
fundamental  errors  involved  in  the  enabli 
1  R.  S.,  Sec.  3283a  1,  and  the  proceeding  mult 
which  the  lower  courts  refused  to  consider,  u|m>ii 
the  erroneous  assumption    thai    the   vulidit 
the  act    was  r<  s  adjmlimta   under   il 
of    this   court    made    without    report    in 
lateral  suit  in  equity  brought  bi   the  Citj   Solic- 
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itor  of  Cincinnati  in  the  Common  Pleas  Court 
to  enjoin  this  condemnation  proceeding  in  the 
Insolvency  Court." 

As  clearly  indicated  by  this  introductory  state- 
ment  the  foundation  of  the  contentions  of  Messrs. 
Hosea  and  Knight  is  the  proposition  that  Section 
3283a  is  unconstitutional. 

While  it  may  be  true  that  the  question  they  raise 
is  not  res  adjudicata  as  to  the  interests  they  repre- 
sent, yet  it  is  true  that  the  law  has  been  upheld  by 
this  court,  and  by  the  Supreme  Court  of  the  United 
States  as  a  constitutional  and  valid  enactment;  and 
while  it  was,  of-  course,  unfortunate  that  these 
Courts  did  not  have  the  benefit,  at  the  time  when 
they  made  these  decisions,  of  the  views  of  counsel 
as  expressed  in  their  brief,  yt't  we  do  not  imagine 
there  is  any  danger  of  a  reversal  of  these  decisions, 
because  of  what  is  now  said;  at  least  we  are  willing 
to  submit  all  such  questions  without  further  discus- 
sion. 

Respectfully  submitted, 

J.    B.    FORAKER. 

Ellis  G.  Kinkead, 
H.  Kenneth  Rogers, 
Of  Counsel. 

<  Cincinnati,  Ohio, 

March  22,  1913. 
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Statement  of  Col.  Brent  Arnold 
Filed  with  Col.  Rossell 

April   27tb    L909. 
Col  William   T.  Rosst  II. 

( 'orps  of  Engiiu  <  rs,  U.S.    I 
In  response  t»>  your  written  notice  thai   on   Apri 
'27,  1909,  at   L0:00  o'clock  a.  m..  you  will  hear  evi 
dence   on    a    petition    to    the    Secretary    of    War    i  i 
revoke  a  permit  heretofore  given  to  the  Louisville  \ 
Nashville  Railroad  Company  to  cross  the  Cincinnati 
harbor    line    near    the    fool    of    Broadway    with    an 
elevated    track,    I    herewith    submit,    for   your    con 
sideration,  a   general   statement    and    review    of   the 
history  of  the  attempt  which  the  Louisville  &   Sash 
ville  Company  has  been  making  during  the  past  five 
years  to  establish   in   the  city  of  Cincinnati   freighl 
depots  and  yards  west   of  Vine  streel   and  soul 
Water  street,  and   to  connect   them   l..\   an  overhead 
viaduct  with  the  Cincinnati  and  N'ewport  hridge. 

Respect  fully, 

Bren  i    Arnoi  d, 

General  Freight    Igent  ami  S'm/x 

Early  in  the  year  1904  the  Louisville  &   S'ashvil 
Railroad    Company    entered     upon     the    project 
establishing  a  freight  depot  and  yards  in  the  c-itj 
Cincinnati.       For    this    purpose 
property   lying  south   of   Water  street    and   running 
bacfe  i,.  the  Ohio  River,  the  western  boundary 
tract    being   Plum   street    and   the  eastern   boundar; 
Vine   street.      For    the   purpose   of   connecting    th 
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properly  with  its  railroad  tracks,  which  enter  Cin- 
cinnati over  the  Newport  and  Cincinnati  bridge, 
the  railroad  company  proposed  to  construct  an  over- 
head viaduct.  It  prepared  plans  for  this  structure 
providing  that  the  viaduct  should  cross  the  Public 
Landing  a  few  feet  north  of  the  harbor  line  except 
at  the  extreme  eastern  end  of  the  landing,  where,  in 
order  to  reach  private  property,  it  was  necessary  to 
extend  below  the  harbor  line  a  few  feet.  The  space 
occupied  by  the  viaduct  below  the  harbor  line 
consists  of  a  small  triangle. 

One  of  the  first  steps  taken  by  the  railroad  com- 
pany was  to  make  application  to  the  War  Depart- 
ment of  the  United  States  for  permission  to  occupy, 
with  its  viaduct,  this  small  triangular  space  below 
the  harbor  line,  and  on  June  9,  1004,  the  War 
Department  granted  such  permission. 

The  next  step  taken  by  the  railroad  company  was 
to  apply  to  the  Council  of  the  city  of  Cincinnati 
for  permission  to  cross  the  Public  Landing  with  the 
viaduct.  The  plans  as  submitted  to  the  Council  for 
the  portion  of  the  viaduct  crossing  the  Public  Land- 
ing provided  that  the  structure  should  be  supported 
by  steel  bents  affording  a  clearance  between  the  bents 
of  23  feet  9  inches,  and  an  overhead  clearance  of 
from  13   feet  10  inches  to  12  feet. 

After  the  ordinance  was  introduced,  the  Council 
referred  it  to  the  Railroad  Committee  of  that  body. 
This  committee  held  two  public  hearings,  at  which 
were  present  business  men  of  the  city,  including 
those  who  were  directly  interested  in  river  traffic. 
At  these  meetings  there  were  exhibited  bine  prints 
showing  nil  the  details  of  the  plans,  and  whether  or 
not  the  proposed  structure  would  be  an  interference 
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will,  piver  traffic  was  exhaustively  discussed  and 
considered.  The  river  men  presenl  and  those  having 
t,,  do  with  river  traffic  all  expressed  themselves  us 
satisfied  with  the  plans. 

Subsequently  the  committee  reported  favorabl} 
upon  the  ordinance  and  the  ordinance  was  passed 
by  ( Jouncil  "ii  November  7.  I'-11'  I. 

As  1  have  already  said,  during  the  pendency  of  tli  • 
ordinance    in    the   City    Council,    there    were    public 
hearings,   and   a    greal    deal    of   interesl    \\;>-    mani 
fested  by  the  business  men  of  the  citj  in  the  Biibje<   - 
Not    only    did    river    men    and    others    directly     in 
terested    in    river    traffic    make    investigation    and 
participate  in   the  discussions,  but    the  Chamlier  "t 
Commerce    of    the   city    of   Cincinnati    appointed    n 
Special    Committee   to    look    into   the    matter.      The 
chairman  of  the  committee,   Walter  J.    Freiberg,   is 
himself  the  owner  of  a  steamboal    using  the   Public 
Landing,  and  Ids  place  of  business  faces  the  landing. 
This    committee    made    reporl    to    the    Chamber 
Commerce,  and   in   pursuance  thereof  the   Board 
Directors    of    the    Chamber   of    Commerce    on 
tember  15,  L905,  unanimously   adopted  the  following 
resolution  : 

"Whereas,  The  Committee  appointed  to  i 
all   investigation  and   report   upon   the  construc- 
tion of  the  elevated  tracks  of  the  Louisville  and 
Nashville  Railroad  crossing  the  Public  Land., 
in    the   matter   of    becoming    an    obstruct!, 
surface  traffic  to  and  from  the  river,  had  made 
a   divided    report,   the   majority    reporl    lioldi 
thai    inasmuch  as  the  work   is  no*    well   under 
U;1V    and  there  being  a  difference  ol  opinion  as 
to  the    wisdom    of   calling    for   a    chai 
wider  space  between  the  columns  supporting 
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tracks,  which  space  now  represents  23  ft.  9  in. 
between  the  columns,  it  is  best  to  leave  this  as 
originally  planned;  the  minority  report  urging 
that  provision  should  be  made  for  a  space  be- 
tween such  columns  at  the  foot  of  Broadway, 
Sycamore  and  Main  streets,  corresponding  with 
the  width  of  said  streets  between  curbs,  or 
42  ft.;  both  reports  opposing  the  erection  of  a 
supporting  column  at  or  about  the  center  of 
Walnut  street,  where  the  tracks  are  to  cross 
the  street ;  therefore, 

"Resolved,  That  it  is  the  sense  of  the  Board 
of  Directors  of  the  Chamber  of  Commerce  that 
the  situation  does  not  call  for  taking  exception 
to  the  plans  adopted  for  the  Public  Landing  in 
the  matter  of  space  between  the  supporting 
columns  for  the  railway  tracks  at  the  foot  of 
Broadway,  Sycamore  and  Main  streets. 

"Resolved,  That  the  proposed  erection  of  sup- 
porting columns  centrally  located  in  Walnut 
street  where  the  railroad  tracks  will  cross  that 
street  should  be  avoided,  if  possible,  and  if 
bridge  work,  spanning  the  street  can  be  sub- 
stituted with  but  little  change  of  plans  or 
expense,  that  such  change  be  recommended  by 
this  Board."" 

Soon  after  the  passage  of  the  ordinance  the  L.  & 
N.  commenced  the  construction  of  the  viaduct.  After 
it  had  been  at  work  on  the  structures  for  about 
eight  months,  and  had  expended  the  enormous  sum 
of  $971,000  in  the  acquirement  of  the  necessary  prop 
city,  exclusive  of  the  cost  of  the  Cincinnati  and 
Newport  bridge,  which  amounted  to  $3,000,000;  after 
it  had  expended  large  sums  in  the  building  of  a  pier 
in  the  Ohio  river;  after  it  had  obligated  itself  in  the 
sum  of  si 7."), din)  for  the  building  of  the  viaduct,  and 
after  it  had  actually  about  completed  the  structure 
over    one-half    its    course    and    had    the    remaining 
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material  <»n  the  ground  ready  to  complete  the  por 
tion  crossing  the  Public  Landing,  the  <'it\  Solicitor 
of  Cincinnati,  of  his  own  motion,  instituted  .1  suit 
to  enjoin  the  building  of  the  viaduct  over  the  lauding. 

At  the  hearing  of  this  suit  the  principal  objection 
urged  against   the  building  of  the  viaduct    was  that 
there   were   insufficient    clearances    between    the   sup 
ports,  and   that    it'  the  viaducl    were  constructed   it 
would  be  an  interference  with  the  passage  of  teams 
11 1 >  and  down  the  landing.     A  great  deal  of  testimony 
was   taken   directed   to   this   objection.      It    was   alsu 
claimed  that  the  viaducl  would  prove  an  interference 
during  the   flood  stage  of  the   river.     Anion-    tl 
testifying  on   behalf  of  the  railroad   company    \\ 
the  following : 

Captain    I.ah.lh'.v,  General    Manager  of   the    Louis 
ville  and  Cincinnati  Packet   Line,  testified,  as  he  had 
before  the  Council  Committee,  that   when  the  water 
goes  so  high  that   the  viaducl   would   interfere  with 
the    boats    there    was    no    business   011    the    land 
lie  said  when  the  river  reached  the  55  foot  sfc 
boats  had  to  land  below  the  city. 

Captain  J.  F.  Ellison,  Superintendent  of  the  Pitts 
burgh  and  Cincinnati  Packel  Company,  Secretary 
the  Ohio  Valley  Improvement  Association,  and  Secre 
tar.v  of  the  National   Rivers  and   Harbors  I 
tesl  ified  as  follows  : 

«q.     .Mi-.    Ellison,   w  hat   effect,  if  any,   would 
the  stage  of  high   river  have  on   the  wharfboat 
after  this  structure  is  built  ;i>  contemplated? 
■  •  \       I,,  mv  opinion,  it  would  have  none,  - 
«q.     Please  tell  the  court   w  hy." 
•  •  \       por    the    reason    that    before    we    w 
interfered     with    by    this    structure    our    boats 
would    he    shut    out    from    coming    under    I 
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bridges  both  above  and  below  Cincinnati.  In 
other  words,  we  could  do  business  at  the  Cin- 
cinnati wharf  with  this  structure  there  longer 
than  we  could  come  here  under  the  low  bridges 
both  above  and  below  the  landing;  54  ft.  shuts 
our  boats  out,  and  between  54  and  55  ft.,  as  near 
as  I  can  tell,  before  we  would  be  interfered  with 
down  here." 

The  affidavit  of  Capt.  R.  YV.  Wise,  First  Vice- 
President  of  the  Chamber  of  Commerce,  was  sub- 
mitted as  he  had  to  go  west  at  that  time.  He  stated 
that  for  nearly  forty  years  he  was  engaged  in  river 
traffic,  acting  as  clerk,  master  and  general  manager 
of  the  Cincinnati-Memphis-New  Orleans  Packet  Com- 
pany;  that  he  had  personally  visited  the  landing  at 
the  time  the  ordinance  was  pending  in  Council  in 
order  to  ascertain  if  the  proposed  viaduct  would 
be  injurious  to  river  interests;  that  he  examined  the 
plans  thoroughly  and  reached  the  conclusion  that 
the  viaduct  would  not  to  any  appreciable  degree 
interfere  with  the  usefulness  of  the  Public  Landing 
or  work  any  injury  to  the  river  interests  or  the 
interests  of  Cincinnati. 

Mr.  J.  Walter  Freiberg,  a  merchant,  having  his 
place  of  business  fronting  on  the  Public  Landing, 
and  the  owner  of  a  steamboat,  was  asked  what  effect 
the  proposed  structure  would  have  upon  pedestrian 
and  vehicular  use  of  the  Public  Landing,  and  he 
said:     "I  think  it  would  have  practically  no  effect." 

Mr.  Freiberg  testified  that  he  was  on  the  com- 
mittee appointed  by  the  Chamber  of  Commerce  in 
1905,  and  had  made  a  test  by  having'  the  largest 
wagons  driven  between  the  foundations  for  the  pro- 
posed   piers    of    the    structure,    and    the    conclusion 
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readied   was  that    there  was   plenty  of   room   in   each 
of  the  openings. 

Mr.  Samuel  Bailey,  Jr.,  President  of  the  Chi 
cinnati  Transfer  Company,  which  is  the  largest  in 
the  state  of  Ohio;  Charles  SV.  Spille,  boss  teamster; 
Geo.  S.  Pace,  teamster  for  thirty-five  years;  Geo.  W 
Loudenbeck,  teamster  for  twenty  years,  all  testified 
that  the  proposed  structure  would  in  no  waj  affeel 
the  use  of  the  landing. 

Mr.  -Jos.  Frost,  Superintendenl  of  the  Earh  & 
Daniel  Company,  dealers  in  hay  and  grain,  testified 
that  baled  hay  was  the  highesl  of  any  loads  hauled 
over  the  public  landing;  thai  his  company  loaded  the 
highest  loads,  and  by  actual  measurement  the  height 
of  the  highest  ever  hauled  over  the  landing  wa- 
ll feet  6  inches,  and  that  as  the  openings  on  the 
usual  line  of  travel  on  the  landing  provided  vertical 
clearances  of  from  13  to  L5  feet,  they  would  amph 
accommodate  all  loads. 

The  result  of  the  trial  of  the  case  was  a  judgmei 
bv  the  court  enjoining  the  building  of  the  viaduct 
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over  the  Public   Landing.     This  jndgmenl    was  sun 
sequently  affirmed  by  the  Supreme  Court,  that  cour 
basing  its  decision  upon  the  broad  ground   that   the 
statutes   of  Ohio   had    not    conferred    upon    the   Cit> 
Council  the  power  to  grant   the  permission  givei 
the  ordinance,  and  that,  therefore,  th dinance  wa 

void. 

After  this  decision   the  railroad  compain    appli 
to  the  General   Assembly   of  th-   State  of  Ohio   for 
legislation  conferring   upon   the  Council  of   tl 
of  Cincinnati  the  power  to  consent  to  th-  eondei 
tion  of  a  right  of  way  across  th-  Public  Land 
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an  overhead  railroad.  The  bill  as  prepared  by  the 
railroad  company  was  submitted  to  various  civic 
bodies  of  the  city  of  Cincinnati,  and  there  were 
public  hearings  on  the  bill  before  the  committees  of 
the  Legislature.  On  May  9,  1908,  the  General 
Assembly  passed  an  enabling  aet  giving  to  the  City 
Council  the  necessary  powers. 

During  the  pendency  of  the  bill  in  the  Legislature 
numerous  conferences  and  meetings  were  had  by 
representatives  of  the  railroad  company  and  repre- 
sentatives of  the  different  business  organizations  of 
the  city;  details' of  the  present  plans  of  the  viaduct 
were  submitted  by  the  railroad  company  at  these 
meetings  and  conferences,  and  the  railroad  company 
pledged  itself  to  the  people  of  Cincinnati  that  if  the 
enabling  act  should  be  passed  by  the  Legislature, 
the  viaduct,  if  built,  would  be  without  deviation 
from  the  plans  then  presented.  These  plans  provided 
that  on  the  Public  Landing,  in  addition  to  thirty- 
eight  25-foot  spans,  having  an  oven-head  clearance 
ranging  from  twelve  feet  to  thirteen  feet  ten  inches, 
there  should  be  two  spans  having  an  overhead  clear- 
ance of  not  less  than  fifteen  feet,  and  that  the  dis- 
tance between  the  bents  for  these  two  spans  should 
be  not  less  than  fifty  feet.  They  also  provided  that 
there  should  be  no  supports  in  any  of  the  streets 
crossed  by  the  viaduct,  but  that  there  should  be  clear 
spans  over  all  the  streets. 

In  January  and  February,  1908,  the  Lumbermen's 
Club,  the  Manufacturers'  Club  and  the  Cincinnati 
Furniture  Exchange  adopted  resolutions,  setting 
forth  that  they  favored  legislation  that  would  permit 
the  L.  &  X.  to  cross  the  Public  Landing  with  its 
elevated   structure   provided   they   did   not   interfere 
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with  river  traffic,  and  provided  further,  thai  the 
L.  &  X.  would  absorb  switching  charges  of  other 
roads  at  Cincinnati  <mi  freight  coming  from  l"<;il  or 
non-competitive  points. 

In   March,   L908,   the  Associated   Organizations 
Cincinnati  took  np  the  question  of  aiding  the  I.   &  V 
Railroad   in   securing   Legislation   thai    would   enabli 
it  to  complete  its  structure,  and   for  several   weeks 
heard    testimony    on    the    subject.      The    Associated 
Organizations   is  composed   of  thirty  seven   «luli> 
the  City  of  Cincinnati,  including,  among  others,  the 
Chamber  of  Commerce,  the  Business  Men's  <'lul>,  the 
Lumbermen's    Club,    the    Wesl    Cincinnati    Business 
Association  Company,  the  Cincinnati  Painl  Company 
and  the  Manufacturers'  Club.     The  Executive  Com- 
mittee,  bv   unanimous   vote,   recommended    that    the 
Associated  Organizations  assist  the  L  &  N.  liailroad 
to  secure  favorable  legislation,  subject  t<»  the  recom- 
mendation of  the  other  committees  of  the  organ  iza 
tion.     The  following  is  a  copy  of  the  resolution: 

"The  Executive  Committee,  realizing  the  great 
importance  of  this  matter  to  the  future  growth 
of  our   city,   and    the   urgent    need    of   increased 
terminal    facilities,   recommends   that    the    \  — 
ciated   Organizations  assist    the    I.    &    x     H     R 
to  secure  favorable  legislation   permitting  them 
to    cross    the    Public    Landing,    subject    to    the 
recommendations    of    the    joint    commits 
embodied     in     their    report,    and     ain     further 
recommendations  that   the  organization  mai   i\v 
termine  on." 

Said     other     committees     recommended 
amendments  to  the  bill  which  the  L  &  S.  propo* 
to   submit    to   the    Legislature,   and    >n_  I    thai 

the  plans  of  the  structure  as  then   proposed  sh 
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be  changed  so  that  instead  of  having  all  the  spans 
on  the  Public  Landing  25  feet,  there  should  be  two 
spans  having  each  a  lateral  clearance  of  50  feet  and 
a  vertical  clearance  of  15  feet.  To  these  suggestions 
the  L.  &  X.  assented,  and  the  plans  were  so  changed. 
The  bill  as  proposed  by  the  L.  &  N.  was  submitted 
to  a  committee  consisting  of  the  President  of  the 
Business  Men's  Club  and  the  Chairman  of  the 
Executive  Committee  of  the  Associated  Organiza- 
tions  (now  its  President)  and  a  Cincinnati  lawyer, 
a  member  of  the  Business  Men's  Club.  All  the 
changes  proposed  by  this  committee  were  made  in  the 
bill,  and  the  bill  as  finally  passed  Avas  substantially 
the  bill  approved  by  the  Associated  Organizations 
and  the  Business  Men's  Club. 

The  attitude  of  the  Associated  Organizations 
toward  the  matter  is  shown  by  the  following  resolu- 
tion  adopted  by  the  Association  on  March  20,  1908: 

"That  the  Associated  Organizations  support 
the  bill  now  before  the  legislature  providing  the 
L.  &  X.  enter  into  a  written  agreement,  properly 
signed,  to  absorb  the  switching  charges  from  all 
local  points  on  its  line  of  carload  freight  within 
the  switching  limits  of  Cincinnati  upon  the 
same  basis  as  is  now  in  effect  upon  the  northern 
railroads  entering  this  city,  and  adopt  the  ear 
service  rules  promulgated  by  the  Ohio  Railroad 
Commission." 

This  shows  that  although  the  Associated  Organiza- 
tions were  dissatisfied  with  the  switching  rates  of 
the  L.  &  X.,  and  desired  to  impose  terms  upon  the 
company,  they  were  not  opposed  to  the  building  of 
the  viaduct  across  the  Public  Landing,  for  the  sole 
purpose  of  the  bill  pending  before  the  Legislature 
was  to  make  the  building  of  that  viaduct  possible. 
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Under  the  act  as  passed  by  the  General  Assembly 
the  City  Council  of  the  <ii.\   of  Cincinnati  now    has 
authority  t<>  granl  to  the  L.  vV  N.  Railroad  Coinpain 
permission    to  condemn   ;i    right    of   \\a\    across   1 1 1 ■  ■ 
Public    Landing    for   an    overhead    railroad.      Plan* 
and  specifications  of   the  proposed   structure  across 
the    Public    Landing    in   strict    accordance    with    the 
plans  heretofore  approved  by  the  Associated  Organi 
zations  and  the  Business  Men's  <'lnl>  have,  pursuant 
to  the  pledge  of  the  railroad  company  to  the  busin 
interests   of    the   city,    been    presented    ti>    the    <'ii\ 
Council,   and    there    is   now    pending    in    council   an 
ordinance  by  the  terms  of  which  the  I..  &   V  <-'"iu 
pany  is  granted   permission   to  condemn   a    right 
wav  across  the  landing.     There  have  been  two  public 
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hearings  on  the  ordinance  before  the  Railroad  Com- 
mittee  of  Council,  and  there  are  to  be  other  public 
headings  before  the  committee  makes  its  report. 

In  all  the  discussions  which  have  been  had  in  the 
v";irs  during  which   this  proposed   improvement 
been  under  way,  it   has  never  been   urged,  nor  eve 
suggested,  that  the  extending  by  the  viaducl  of  a  f« 
feet   bevond  the  harbor  line  where  ii    leaves  privu 
property  and  enters  upon   the    Public    Ljuuling   will 
in  any  way  interfere  with  the  use  of  the  landing 
with  the  navigability  of  the  river;  and  tin 
which  have  heretofore  been  urged  againsl  the  viudti 
on   the   Public   Landing  above   the   harbor   line 
been  directed  to  the  size  of  the  openings  betw< 
supports  i-ather  than  to  the  presem  i>  of  the  i  iadi 
itself  on    the   landing. 

Tuder    the    present    plans    thes •  ctio   - 

been  fully  met  and  overcome.     There  are  now    pn 
vided,  in  addition  to  the  25-foot   spans,   two  spj 
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L'ncli  having  a  lateral  clearance  of  50  feet  and  an 
overhead  clearance  of  15  feet;  and  all  intervening 
streets  between  the  Newport  and  Cincinnati  bridge 
and  the  depot  site  are  crossed  by  the  viaduct  with 
omple  overhead  clearances  and  with  no  supports 
within  the  streets. 


SPEECH 


OF 


Hon.  J.  B.  Forakkr 


TO 

The  Ohio  Commandery  of  the  Loyal 
Legion  of  the  United  States 

AT 

The  Annual   Dinner 

Sinton  Hotel,  Cincinnati,  Ohio,  Wednesday  Evening, 

May  7,   1913 


Commander  Sargent:     Our  next  toast  is,  "Are  the  Fruits 
of  our  Struggle  in  Jeopardy?"    The  gentleman  who  has 
selected  to  respond  to  this  toast  needs  no  introduction  from  i 
in  fact,  if  I  were  to  attempt  to  introduce  him  I  am  sure  that  I 
should  fail  because  I  could  find  no  language  that  would  d<>  him 
sufficient  justice. 

His  life  for  nearly  fifty  years  past  ha-  been  s->  closely  in- 
woven with  the  history  of  this  country  that  all  arc  familiar  with 
it,  and  especially  we  who  arc  assembled  here. 

He  has  occupied  the  most  prominent  positions  within  the  gift 
of  his  home  state  and  people,  and  he  has  filled  every  office  that 
he  has  held  with  distinguished  credil  to  himself,  and  with  hoi 
to  his  state  and  to  the  nation  at  large.     I  Appl 

He  has   in   time-   past   made   some   enemies,   U 
always  been  on  the  "firing  line."     It  would,  indeed,  I 
of  congratulation  if  we  had  more  men  like  him. 
I  do  not  know  how  or  by  what  title  he  would  n 
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introduced,  whether  as  Judge,  or  as  Governor,  or  as  Senator  (a 
voice:  "Captain"), or  Captain;  but  I  am  going  to  apply  the  title 
of  which  he  should  be  more  proud  than  of  any  other,  which  I 
regard  as  the  most  honorable  of  those  to  which  he  is  entitled.  I, 
therefore,  regard  it  as  an  honor  and  a  very  great  pleasure  to 
present  to  you  Companion  Foraker.    (Applause.) 


Mr.  Commander  and  Fellow  Companions: 

I  wish  I  knew  how  better  than  I  do  to  make  fitting  acknowl- 
edgment of  the  extremely  complimentary  remarks  our  Com- 
mander has  seen  fit  to  make  in  introducing  me  to  this  audience. 
I  could  not  be  indifferent  if  I  would,  and  I  would  not  if  I 
could;  therefore,  Mr.  Commander,  I  thank  you;  I  thank  you 
from  the  bottom  of  my  heart.  If  it  be  true,  as  you  said,  that  I 
have  made  some  enemies  during  my  time,  it  is  also  true  that 
there  are  very  few  of  them  that  I  would  not  make  again  if  I  had 
occasion.     (Applause.) 

It  is,  indeed,  very  gratifying  when  a  fellow  comrade  sees  fit 
to  indulge  in  such  beautiful  expressions  as  it  has  pleased  our 
Commander  to  indulge  in  here  to-night.  They  are  an  offset  in 
their  character  to  the  suggestion  of  my  old  comrade  Judge  War- 
rington, when  he  said  that  when  I  came  to  speak  I  would  "eat 
fire."  I  do  not  "eat  fire."  I  never  did  "eat  fire."  I  have  occa- 
sionally, however,  now  and  then,  had  occasion  to  show  some 
fire ;  and  as  I  look  back  over  the  past  I  do  not  regret  any  instance 
in  which  I  may  have  shown  fire ;  but  I  do  regret  a  number  of 
instances  in  which  I  did  not  show  more  fire  than  I  did. 
(Applause.) 

I  had  occasion  to  show  some  about  arbitration  when  I  was  in 
the  Senate.  I  served  for  twelve  years  on  the  Committee  on 
Foreign  Relations.  I  heard  this  subject  of  arbitration,  of  arbi- 
tration without  regard  to  any  limitations  of  interest  or  honor, 
discussed  over  and  over  again  by  the  very  ablest  men  in  that 
great  deliberative  body. 

It  was  my  fortune  to  vote  for  every  arbitration  treaty  that 
was  ratified  while  I  was  there;  and  I  never  voted  against  any 
arbitration  treaty  that  a  majoriy  did  not  vote  against.  But  I 
voted  against  every  kind  of  arbitration  treaty  that  proposed  and 
required  that  we  should  submit  to  arbitration  questions  of  honor 
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or  vital  interest.     (Applause.)     Gentlemen  do  nol  submit  qu< 
tions  of  honor  to  arbitration;  and  nations  can  nol  '1"  \  man 

can   do  as  he  may   like;   nations  musl    command   resj  ind 

failing  to  do  so  they  lose  the  respect  of  the  other  nations  "i  tl 

earth. 

1  do  not  allude  to  that  to  "eat  fire"  about  it,  <»r  show  fire 
about  it,  but  only  to  indicate  to  my  Fellow  Companions  here  thai 
as  to  that  great  question  there  are  two  sides.  Everybody  will 
agree  that  war  is  deplorable;  and  at  the  same  time  everybody 
should  agree  that  sometimes  it  is  absolutely  necessary  to  ha 
war.  and  better  always  to  have  war  than  to  have  an  ignominious 
peace.     (Applause.) 

Now  that  is  all  I  am  going  to  say  about  that.  I  have  a  \\ 
or  two  for  my  Brother  Cowan.  I  am  under  deep  obligations  I 
you,  Companion.  You  referred  to  an  event  in  my  career  that  I 
can  never  forget;  and  I  appreciate  the  sentiment  that  tilled  \<>ur 
heart  and  prompted  you  to  say  here  in  this  presence  that  by 
action  I  had  shown  that  1  was  ever  ready  to  stand  up  for  the 
United  States  soldier,  for  his  defense,  and  t<>  fair  play 

for    him.    whether    he    was    white,    or    whether    he    was    bla 
(Applause.)      I  did  on  a  very  memorable  occasion   do  that.      I 
showed  some  fire  about  it.     1    have   never  regretted   it.  and   1 
never  intend  to.     I  would  not  if   1   could,  and   I   could  ii"t  if   1 
would.     (Applause.) 

I  recall  now  that  I  came  here  t<<  respond  to  a  toast,  but  bet 
I    go   to   that,    I    want    to    say   that    I    have    visited    Getfr 
repeatedly,  and  one  of  the  great  regrets  I  have  with  i 
the  War  is,  that  it  was  not  my  fortune  as  it  was  yours,  Colonel 
Cowan,  to  participate  in  that  great   battle.      For, 
fittingly  suggested,  it  was  the  high  water  mark  of  the   War 
the  preservation  of  the  Union,  and   Pickett's  charge  was  tn 
the   high    water   mark   of   that   battle.     From    the   moment    hi 
columns  were  broken   and  hurled  back   and   the   retreat    of    i 
commenced,  there  was  no  longer  any  doubt  as  to  the  result 

Tt  was  a  long  and  bloody  march  to  Appomattox,  but  the 
had  been  cast,  the  Southern  Confederacy  was  broken, 
Union  was  already  preserved. 

I    think    you    are    right,    perhaps,    in    saying   that 
charge   was   the   greatest    event    of    its   kind    dui  he 

Perhaps    it    will    be    so    established    in    history. 
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greatest,  if  not  its  equal  in  greatness,  was  when  twenty  thousand 
men  of  the  Army  of  the  Cumberland  charged  up  Mission  Ridge 
and  planted  our  victorious  banners  on  its  crest.  (Applause.) 
Now,  it  is  getting  late.  You  have  asked  me  to  respond  to  a 
sentiment — and  I  selected  the  sentiment  myself.  Major  Jones 
wanted  me  to  respond  to  some  sentiment,  and  he  came  to  me 
with  a  very  excellent  one ;  but  it  did  not  strike  my  fancy.  I 
said  I  wanted  to  talk  along  certain  lines,  if  I  talked  at  all,  and 
that  I  didn't  care  much  what  he  put  on  paper  so  that  it  was 
something  that  would  allow  me  to  talk  on  the  lines  I  had  in 
mind.  I  wanted  something  that  would  allow  me  to  make  some 
answer  to  some  things  that  are  being  urged  upon  our  considera- 
tion ;  and  so  I  finally  thought  of  this — "Are  the  Fruit  of  Our 
Struggle  in  Jeopardy?"  I  had  in  my  mind,  as  anyone.  I  suppose, 
will  have  when  he  comes  to  think  about  the  fruits  of  our  struggle, 
what  that  War  was  all  about,  what  we  accomplished  by  it,  that 
there  were  three  great  principal  achievements,  if  I  may  call  them 
such,  that  resulted  from  that  War.  They  were:  the  abolition 
of  slavery,  the  maintenance  of  the  Union,  and  the  preservation 
of  the  Constitution  of  the  United  States. 

So  far  as  the  freedom  of  the  black  man  is  concerned  it  is 
confessedly  safe,  now  and  for  all  time,  notwithstanding  occasional 
reports  of  peonage  in  the  South,  and  notwithstanding  the  sur- 
prising stories  just  now  coming  to  us  from  Chicago  about  the 
farming  out,  in  the  name  of  charity,  of  colored  children,  since 
to  mention  such  a  practice  is  to  secure  its  correction.  I  would  be 
glad  if  I  could  say  as  much  as  to  some  of  the  rights  of  colored 
men  under  the  law. 

So  far  as  the  Union  is  concerned,  although  some  of  our 
Pacific  Slope  States  now  and  then  become  somewhat  obstreperous, 
none  of  them  has  ever  talked  about  seceding. 

All  seem  to  be  proud  of  our  imperial  domain  and  will  doubt- 
less so  continue. 

If  division  shall  ever  come,  it  will  be  because  of  unforeseen 
future  events,  and  not  because  of  any  present  desire  for  dis- 
memberment. 

It  may  be  safely  said,  in  other  words,  that  as  to  the  first  two 
of  the  fruits  mentioned  they  are  not  in  any  jeopardy. 

As  to  the  third  it  is  not  so  clear.  It  is  just  now  the  subject 
of  some  rather  strenuous  attacks.     They  are  of  such  character 
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that  I  shall  venture  to  say  a  few  words  in  answer,  although 
so  involves  the  mortification  of  appearing  to  deem  it  ne  to 

defend  here  at  home  an  organic  law  that  lias  command* 
admiration  of  the  world. 

I  have  mentioned  the  preservation  of  the  Constitution  1 
but  not  because  it  is  the  least  important.     <  to  the  contrary,  it  v. 
the  richest  of  all  the  great  prizes  we  brought  out  of  that  ' 


struggle. 


Not  because  it  is  in  writing  and  present*  that  all  n 

know  them,  the  powers  and   limitations  of  our   federal   govern- 
ment;  nor  because  of  the  sentiment  attaching  to  u  because  of 
f ramers  ;  nor  because  it  was  brought  forth  a  perfect  instrument, 
for  it  was  not;  nor  because  it  is  a  perfect  instrument  n  r  it 

is  not;  but  because  of  the  form  of  government  i( 
which,  for  us.  at  least,  is  the  best  form  of  government  that  I 
ever  been  even  suggested. 

This  statement  cannot  be  tested  by  its  application  to  any 
abstract  proposition  about  free  popular  government,  nor  by  com- 
parison with  monarchical  governments,  which,  no  matter  how 
satisfactory  to  the  people  of  the  countries  directly  concerned,  are 
impossible  to  us. 

To  measure  the  fitness  and  value  of  our  <  institution,  we  must 
take  the  concrete  case  with  which  the  framers  dealt,  and  the 
results  of  their  labor  as  worked  out  in  our  national  life. 

When  the  war  for  independence  was  ended  each  of  the  thin 
colonies  was  an  independent  sovereignty,  p 
powers  belonging  to  an  independent  nation.     Each  could  tal 
action  that  any  nation,  even  the  greatest,  could  tal 
mere  levying  of  taxes  to  the  levying  of  war  and  the  mal. 
treaties;  at  once  the  simplest  and  most    dignified   fnu 
government. 

Although  their  common  struggle  had  taught  them  the  value 
of  union,  vet  they  were  so  jealous  of  their  separal 
and  so  distrustful  of  any  superior  authority  that  nothing 
the  disasters  that  overtook  them  under  the    Vrti 
eration  could  have  induced  them  to  surrend  plenttv 

of  their  powers  the  powers  essential   t<>  an  ad  nal 

government. 

But   finally  this  stage  of  public  sentiment    v.  i      A 

convention  was  called.     It  is  hard  i  lize  th<  lit 

character  of  the  work  it  undertook. 
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Looking  back  through  the  light  of  experience  it  seems  so 
natural  to  have  a  dual  form  of  government — State  and  United 
States— that  it  is  hard  to  recall  that  anything  else  could  ever 
have  been  considered;  and  yet  while  there  had  been  numerous 
leagues  and  federations  and  combinations  of  states,  there  had 
never  before  been  a  precedent  in  all  the  history  of  the  world  for 
what  our  fathers  did  in  this  respect. 

So,  too,  it  seems  that  nothing  could  have  been  more  natural 
than  the  distribution  they  made  of  all  governmental  power  into 
three  separate  and  independent  and  co-ordinate  departments, 
so  co-related  as  to  create  a  system  of  checks  and  balances,  which, 
if  faithfully  observed,  makes  any  kind  of  governmental  op- 
pression impossible. 

In  a  word  their  great  triumphs  were  to  preserve  the  integrity 
of  the  states  with  full  sovereign  powers  as  to  all  domestic  matters 
and  to  create  a  federal  government  supreme  over  all  as  to  national 
and  international  affairs  and  as  to  all  other  powers  delegated;  in 
which  government  both  the  states  as  such  and  the  people  would 
be  represented. 

The  small  states  hesitated  because  apprehensive  lest  they  be 
swallowed  up  in  a  union  with  their  larger  sisters ;  while  the  larger 
states  feared  they  would  lose  the  influence  and  advantage  to 
which  they  were  justly  entitled  by  the  equality  of  power  in  the 
senate,  to  which  all,  as  a  condition  of  final  agreement,  were 
required  to  submit. 

Hence  it  was  that  Rhode  Island  and  New  York,  for  directly 
opposite  reasons,  so  long  delayed  ratification,  yet  finally  yielded, 
because  while  both  would  be  represented  in  the  lower  branch  of 
the  national  legislature,  according  to  population,  yet  also  both 
would  have  equal  representation  in  the  upper  house. 

To  these  features  of  a  dual  government  and  a  distribution  of 
powers  among  the  three  departments,  with  their  system  of  checks 
and  balances,  was  added  the  representative  feature,  so  that  while 
the  people  should  rule  yet  they  should  discharge  the  high  func- 
tions of  government  through  intelligent  officials  selected  and 
commissioned  by  the  people  and  acting  under  the  obligations  of 
an  oath  of  office. 

This  government,  so  organized,  continued  for  more  than  a 
century  practically  without  criticism,  so  far  as  its  form  or  plan 
was  concerned,  either  at  home  or  abroad.    So  emphatic  was  this 
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sentiment  that,  although  we  had  bitter  differences  that  finally  led 
to  war  and  bloodshed  with  resped   to  rights  under  tl  em- 

inent so  created,  and  with  resped  especially  to  the  right  of  a 
state  to  secede  from  the  Union,  yet  when  our  sister  states  of  the 
South  did  undertake  to  secede,  and  attempted  to  organize  anothei 
government,  which   they  were  pleased  to  call  the   Confederate 
States  of  America,  they  unhesitatingly  adopted  this  same  general 
form  of  government;  and  never  for  one  moment  thought  of  con- 
sidering any  other.     Under  it  our  population   increased,  schoi 
and  churches  multiplied;  intelligence  was  promoted;  morality  v. 
strengthened;  our  resources  were  developed;  our  industries  w< 
diversified;  our  lahor  was  employed;  and  our  wealth  increased 
had  never  before  happened  in  the  history  of  any  people. 

As  the  years  passed  the  names  of  Washington  and   Madison 
and  Hamilton  and   Franklin,  and  their  associates  became  m< 
and  more  revered  because  of  the  constantly  growing  sense  of 
gratitude  to  them  for  the  truly  wonderful  work  they  had  per- 
formed in  establishing  our  institutions. 

With  this  marvelous  growth  and  improvement,  intellectually, 
spiritually,  materially,  there  was  a  corresponding  growth  of 
respect  and  admiration  for  us  throughout  all  the  civilized  world. 

Our  government  seemed  so  perfect  that  every  people  str 
gling  for  the  right  of  self-government  strove  to  adopt  institutions 
as  nearly  like  ours  as  possible.     When  the  end  of  the  first  century 
was  reached  the  American  people  directly  and  by  representatn 
assembled  by  the  tens  of  thousands  in  the  city  of  Philadelphia, 
where  the  Constitution  was  framed  and   promulgated,  to  tl  • 
celebrate  the  great  achievement,  and  pay  tribute  to  the  immortal 
work  of  our  founders. 

Representatives  from  all  the  great  nation-  of  the  earth,  as  well 
as  from  most  of  the  small  ones,  commingled  with  us  on  that 
sion,  and  joined  with  us  in  paying  this  tribute. 

At  the  various  functions  connected  with  that  celebration 
of  speeches  were  made  by  the  ablest  nun  of  our  country,  and  the 
ablest  men  of  foreign  countries.     In  in  it  one  of  them  was  th< 
a  single  note  of  discord.    All  extolled  the  wrk  they  celebrated 
the  greatest  of  all  American  achievements. 

This  sentiment  prevailed  everywhere,  not  only  then,  but  since 
then,  until  suddenly,  within  the  last  decade,  a  brood  of  Ugly 
critics  sprang  up — not  large  enough  at   tir-t  to  command  much 
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notice  or  excite  any  alarm,  but,  being  let  alone,  their  contentions 
unanswered,  destined  to  increase  rapidly  until  at  last  they  have 
become  sufficiently  numerous  and  noisy  to  demand  some  atten- 
tion ;  for  while  yet  only  a  small  minority  of  the  total  electorate 
they  are  so  well  organized,  and  so  alert  and  so  aggressive  that  they 
are  in  many  places  gaining  political  power ;  and  in  all  such  places 
they  are  disfiguring  our  institutions  with  Socialistic  and  un- 
American  ideas  that  are  calculated,  if  unrestrained,  to  overthrow 
and  destroy  the  great  fundamental  ideas  and  principles  of  which 
we  have  so  justly  been  proud. 

They  tell  us  all  kinds  of  startling,  inconsistent,  contradictory 
and  unpatriotic  things,  among  others : 

That  our  Constitution  was  made  in  what  they  call  the  "stage- 
coach period"  of  our  history,  and  that  it  is  not  adapted  to  present- 
day  requirements ; 

That  our  dual  form  of  government  is  "a  clumsy  mistake;" 

That  representative  government  is  a  failure,  and  the  remedy 
is  a  return  to  a  pure  democracy ;  in  other  words,  that  we  must  go 
forward  by  going  backward ; 

That  the  people  are  competent  under  the  Initiative  and  Ref- 
erendum to  vote  on  30,  50  or  100  constitutional  and  legislative 
propositions  at  the  same  time,  and  on  the  same  ballot,  though  it 
be  necessary  to  make  that  ballot  as  large  as  a  bed  quilt,  but  that 
the  same  people  are  not  competent  to  intelligently  vote  at  the  same 
time  for  ten  or  a  dozen  of  their  fellow  countrymen  named  as 
candidates  on  that  same  ticket ;  and,  that,  therefore,  we  must  have 
the  Short  Ballot,  on  which  we  may  elect  a  Governor,  who  shall 
have  power  to  appoint  everybody  else ; 

That  if  we  do  all  this  we  can  get  rid  of  the  so-called  un- 
crowned bosses  of  the  respective  political  parties,  by  substituting 
for  them  a  lot  of  real,  official  bosses  created  by  law ;  the  proposi- 
tion as  advanced  in  Ohio  would,  as  stated  by  the  newspapers,  take 
away  from  the  people  the  right  to  elect,  and  confer  upon  the 
Governor  the  right  to  appoint,  eight  thousand  one  hundred  and 
fifty-six  (8,156)  officials  drawing  salaries  to  the  amount  of 
$3,250,000,  annually ; 

They  tell  us  further  the  three  departments  of  Government 
shall  no  longer  be  independent ;  but  that  the  President  shall  con- 
trol the  Congress,  and  the  Governors  the  Legislatures,  through 
the  use,  and,  if  need  be,  the  abuse  of  patronage;  and  that  the 
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people  shall  by  the  Initiative  and  Referendum  take  into  their  own 

hands   the   direct    control   of    all   legislation,   and    that    they    shall 
control  all  judicial  determinations  by  recalling  the  Judges,  and 
sitting  as  a  High  Court  of   Review   to  reverse  or  affirm  their 
decisions,  according  to  the  whims  and  fancies  of  the  hour. 

Not  satisfied  with  attacking  the  Constitution  itself,  ti 
now   attacking   the   men    who    framed    it    -Washington    and    I 
illustrious  and  ever-to-be-revered  associates.  * 

They   tell    us   they    were  aristocrats;   that    they    were   not    in 
sympathy  with  the  common  people,  and  prove  it  t-  their  satisl 
tion  by  citing  the  fact  that  they  held  their  ses  iehind  closed 

doors. 

And  now,  finally,  the}-  tell  us  they  represented  the  " 
interests"  of  their  time,  and  that  many  of  them   were  not  only 
cheap,  scheming  politicians,  but  common  grafters,  who  unfaith- 
fully and  corruptly  made  millions  for  themselves  at  the  exp< 
the  people,  when,  to  their  everlasting  credit,  they  provided  for  the 
maintenance  of  the  national  honor  by  providing  for  the  payment 
of  the  national  debts   incurred  in  carrying  on  the  war   for  our 
independence;  just  as  the  patriotic  statesmen  of  tin-  countr) 
our  national  government  from  the  stigma  and  disgrace  and  d 
honor  of  repudiation  of  the  currency  and  bonds  issued  to  ...;;;. 
the  war  for  the  suppression  of  the  Rebellion. 

These  political  doctors  further  tell  us  that  existing  politi 
parties  are  unfitted  to  work  out  these  alleged  reforms; 
they  must  be  destroyed ; 

That  the  party  emblems  must  be  done  away  with;  the 
and  the  rooster  must  be  killed — that  nothing  shall  appear  on  the 
ballot  to  tell  the  voter  anything  about  anybody     who  he 
he  is; 

That  all  political  conventions  to  nominate  candid 
shall  be  abolished ; 

That  all  nominations  shall  be  by  din  e  at  a  prima: 

that  there  may  be  as  many  candidates  as  there  tna\ 
able  to  get  the  requisite  number  of  petitioners;  ti 
better,  because  the  greater  the  harm  to  the  ;>arty 

And  so  on  to  the  end  of  a  long  list  of  similar  pi 
that  make,  as  a  whole,  as  veritable  a  "wil 
ever  set  before  an  unsuspecting  people. 
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WHAT  DOES  IT  ALL  MEAN  ? 

Is  it  true  that  representative  government  has  been  a  failure? 

All  our  history  proclaims  that  on  the  contrary  it  has  been  a 
triumphant  success. 

Is  it  true  that  an  independent  judiciary  has  been  a  disappoint- 
ment ? 

No  judicial  system  in  all  the  history  of  the  world  has  more 
fully  merited  the  confidence  of  the  people  than  has  our  American 
system. 

Is  it  true  that  our  dual  form  of  government  is  a  mistake? 

California,  right  or  wrong,  has  just  given  conclusive  testimony 
to  the  contrary,  by  compelling  consideration  for  local  conditions, 
not  appreciated  by  the  General  Government. 

Is  it  true  that  the  President  and  the  Governors  should  have 
power  to  control  legislation?  Not  unless  it  is  better  to  have 
Rulers  than  mere  Executives — Kings  rather  than  servants. 

Is  it  true  that  our  Legislatures  and  Congress  have  failed  to 
meet  just  expectation? 

Indisputable  history  attests  that  in  no  country  has  there  been 
legislative  success  equal  to  ours. 

Has  there  been  a  denial  of  freedom,  opportunity,  and  a  chance 
for  liberty,  happiness  and  success  to  any  class  of  our  people,  no 
matter  how  humble  ? 

The  fact  that  the  poor  and  the  oppressed  of  every  land  are  by 
thousands  daily  and  hourly  seeking  homes  and  citizenship  in 
America,  while  only  for  some  exceptional  and  transitory  purpose 
any  American  is  seeking  a  home  and  citizenship  elsewhere  is  a 
fact  that  in  itself  amounts  to  a  conclusive  denial,  more  eloquent 
than  any  human  language  can  express. 

Are  political  parties  injurious? 

They  have  faults  that  everybody  recognizes,  but  most  of  the 
competent  writers  on  popular  government  assert  that  they  are 
necessary  to  the  distinct  development  and  thorough  discussion  of 
great  public  questions,  and,  therefore,  not  a  hindrance  but  a  help 
to  intelligent  and  acceptable  action. 

Are  Party  Conventions  hurtful  ? 

Every  man  who  wants  an  intelligent  statement  of  the  issues  to 
be  settled,  and  a  responsible  selection  of  the  candidates  he  is  to 
vote  for  knows  that  instead  of  being  hurtful  they  are  helpful. 
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Arc  Party  emblems  baneful ? 

Only  those  wli<>  want  the  illiterate  and  uninformed  I  at 

random  and  in  the  dark  make  such  a  claim.     Instead  "t  abolishing 
them   their  continued   use    should   he   enforced;   ami    i  illy 

should  all  mongrel  combinations  of  undesirable  cm  enl  on 

un-American  purposes  he  required  to  sail  under  '"lor-  that  all 
who  can  see  can  recognize  and  understand. 

But  if  all  these  things  he  true,  what   then  i-  the  explanatii 
for  all  these  radical  and  contradictory  propositions 

What  is  the  cause  for  such  a  movement? 

Its  leaders  make  the  usual  claim  that  it  i-  humanitarian;  that 
they  are  the  special  friends  and  champions  of  the  people,  and  that 
they  are   struggling   to  uplift    the   ma  specially    the 

workers,  and  better  their  conditions  of  lit' 

Is  this  true?    Are  they  the  special  guardians  of  all  who 
If  so,  who  made  them  such  ? 

Have  they  the  interests  of  their  fellow  men  more  at  heart  tl 
other  people  have? 

Is  it  to  increase  the  wages,  and  the  happiness,  and  thus  | 
mote  the  welfare  of  those  who  labor  and  toil  that  everything  that 
has  been  done  is  to  be  undone  ? 

Thousands  of  good  people  seem  to  think  so;  hut  they 
bad  company;  for  associated  with  them  is  ever)   Socialist 
hired    dynamiter;    every    anarchist;    every     Industrial     Wor 
Worker;  every  man  who  believes  that  "Property  is  Theft : 
man  who  believes  in  the  brutal  barbarism  of  "Sab  I 
man  who  "would  take  from  him  who  has  and  give  to  him  wh 
not,  and  not  be  particular  about  the  methods  empl< 
man  who   thinks   more  of   the    red    Bag  than   of   the 
Stripes;  every  man   who  is  against   government   and 
order;  and  this  fact  ought  to  be  enough,  without  looking 
the  surface,  to  warn  every  patriotic,  intelligent  Ann 
their  ranks,  shun  their  doctrine^  and  flee   from  theii 
as  he  would  flee  from  pestilence. 

The  truth  is,  we  are  confronted  by  a  revoluti* 
as  hostile  to  our  Government  as  the  Rebellion  of  '61 
ment  that  seeks  to  so   radically   change  our  instituti 
practically  overthrow  and  destroy  them. 

In  some  respects  this  movement  is  more  da- 
former.     Its  purposes  are  not  SO  palpabl* 
For  that  reason  while  they  wrk  we  are  j 
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When  Jefferson  Davis  made  up  his  mind  that  the  time  had 
come  for  him  to  act  he  threw  off  all  disguises,  resigned  the  office 
he  held,  and  like  a  brave  man  took  his  position  in  the  open  field, 
and  there  in  the  presence  of  all  men  raised  his  flag,  beat  his 
drums,  rallied  his  armies,  proclaimed  his  purpose,  and  com- 
menced a  great  war  to  accomplish  his  object. 

Not  so  with  these  modern  complainants ;  instead  of  resigning 
office  they  are  to  the  last  man  seeking  it ;  instead  of  throwing  off 
disguises,  they  are  putting  them  on ;  instead  of  openly  battering 
down  the  bulwarks  of  our  liberty  and  freedom  they  are  secretly 
and  treacherously  undermining  them. 

We  need  not  waste  any  time  surmising,  or  guessing,  or 
speculating,  as  to  what  they  mean,  for  one  of  the  most  conspic- 
uous of  their  number  has  frankly  told  us,  and  told  us  officially, 
that  "the  time  has  come  for  recasting  the  political  institutions  of 
America."    I  quote  his  exact  language. 

The  work  of  "recasting"  is  already  in  progress,  and  in  some 
respects  even  far  advanced. 

To  be  more  specific  a  great  Socialistic  campaign  is  on  foot; 
the  purpose  of  which  is  to  bring  about  the  adoption  of  every 
kind  of  Socialistic  measure  that  has  ever  been  advanced  in  this 
country,  Europe,  or  New  Zealand,  from  the  single  tax  theory 
of  Henry  George,  to  a  common  ownership  of  property,  and  the 
control  and  supervision  by  Government,  in  the  meanwhile,  of 
every  kind  of  business  in  which  the  people  are  engaged. 

Instead  of  the  time-honored  maxim  that  "that  people  is  best 
governed  that  is  least  governed,"  they  aim  at  a  policy  that  means 
just  the  reverse.  Everybody  is  to  be  governed  about  everything. 
Politics  is  to  be  the  one  great,  constant,  uninterrupted  business 
with  ever  occurring  and  recurring  elections  on  every  conceivable 
account,  good,  bad  and  indifferent,  until  from  sheer  fatigue  and 
disgust  and  for  the  promise  of  a  false  peace  the  very  citadel  of 
the  Republic  may  be  surrendered. 

One  of  the  first  steps  in  this  program  is  to  libel,  slander, 
disparage,  and  discredit  our  Constitution  and  the  men  who  made 
it,  and  then  hand  in  hand  with  this  muck  raking  of  the  illustrious 
dead  they  would  weaken  and  dissolve  every  political  organization 
except  their  own,  which  they  are  all  the  while  assiduously 
strengthening  both  by  day  and  by  night ;  especially  by  night. 
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To  this  end  they  would  take  from  political  contests,  in  so  far 
as  that  may  be  possible,  everything  calculated  to  arouse  intei 
in  them  among  the  unorganized  majority.     Hence  it  is  that  they 
would   eliminate   candidates,   prohibit    conventions,  and   abolish 
party  emblems,  for  experience  has  taught  that  when  y<  lude 

sentiment  and  human  flesh  and  blood   from  political  ban' 
people  quickly  lose  enthusiasm  and  largely  neglect  to  tnd 

then  it  is  that  an  organized,  alert,  and  well  directed  minority 
finds  its  opportunity,  and  can.  nine  times  out  of  ten,  carry  any 
proposition  they  support. 

It  was  in  this  way  our  recent  Constitutional  Convention  •• 
ordered   and    in    this   same   way    thai    thirty   odd    amendments 
proposed  by  that  Convention  were  adopted,  and  made  a  parr 
our   organic    law:      Less    than    half   of    the    people    voting,    or 
apparently  even  knowing  any  such  elections  were  being  held. 

It  is  in  this  same  way  that  the  municipalities  of  I  >hio  arc 
now  voting  on  the  subject  of  charter  governments  under  one  of 
the  amendments  so  adopted. 

The  most   serious   and   far   reaching   propositions    when 
submitted  seldom  bring  out  one-half  the  electors  entitled  t- 
and    thus   the    day    may    be   carried,    and    in    Cleveland,    and    a 
number  of  other  cities,  has  been  carried  at  tbe  recent  elections, 
by  an  organized  minority  that  represented  less  than  thirty  : 
cent,  of  the  entire  voting  population. 

This   is   the    experience  we   have   been    having;    this    is    the 
experience  we  are  having  to-day;  and  if  we  do  not  put  a  stop  to 
it,   this  experience  will   continue  until   we   are   bound   bard  and 
fast  by  obnoxious  measures  from  which  it  will  requin 
escape. 

If    we    but    arouse    ourselves    and    do    our    duty    there    will 
speedily  come  an  end  of  the  trouble.     Some  oik-  !  1  that  the 

American  people  will  put  up  with  a  bad  thing  a  long  time,  but 
that  when  it  gets  to  be  intolerably  bad  they  will  put  at;  it 

in   a   hurry.      This   movement    has    reached    this    last    I 
stage.     Tbe  time  has  therefore  come  to  meet   it   and 
The  first  step  is  to  acquaint  tbe  people  with  what 
when  they  become  aroused  everybody  will  be  sur; 
ease   with   which   they   will    snuff  out   tbe   wl 
assumption  that  such  an  aggregation  of  m 

control  the  ballots  of  the  wage  worker-  i-  an  insult  to  tbe  latx~»r- 
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ing  men  of  the  nation,  which  in  their  own  good  time  they  will 
effectually  resent;  for  they  are  still,  as  heretofore,  intelligent 
enough  to  detect  false  friends,  self  respecting  enough  to  reject 
such  an  assumed  guardianship,  and  patriotic  enough  to  stand  by 
their  country  and  for  the  preservation  of  that  law,  order  and 
prosperity  on  which  their  own  liberty  and  happiness  depend. 
And  yet,  while  all  this  is  true,  we  must  not  underestimate  the 
work  to  be  done.  It  will  require  the  best  thought  and  the  best 
effort  of  all  who  engage  in  the  contest.  The  chief  actors  must 
be  now,  as  in  1861-5,  the  young  and  virile  men  of  the  Republic. 
Our  fighting  days  are  over,  but  we  are  not  indifferent.  We  are 
deeply  concerned,  though  not  in  a  selfish  way. 

It  cannot  make  much  difference  to  us,  so  far  as  we  may  be 
personally  affected,  what  kind  of  government  is  to  continue  in 
this  country,  for  we  shall  not  long  remain  to  enjoy  any  kind  of 
government.  It  cannot  make  much  difference  to  us  whether  the 
prescribed  forms  of  the  Constitution,  under  which  we  have  had 
such  wonderful  growth,  honor  and  glory  as  a  people,  shall  endure 
or  be  set  aside  for  new  and  untried  experiments  that  may  be 
substituted.  But  to  our  children,  and  our  children's  children 
these  issues  are  of  momentous  importance.  To  them  and  all  who 
are  coming  after  us  we  owe  the  high,  sacred  and  solemn  duty 
of  preserving  and  perpetuating  the  blessings  of  liberty  and  self 
government  unimpaired.  In  this  behalf  it  becomes  the  duty  of 
every  patriotic  American,  no  matter  to  what  political  party  he 
may  belong,  to  divest  himself  of  all  party  prejudices,  study  care- 
fully the  duties  of  the  hour,  and,  before  it  is  too  late,  rally  to  the 
preservation  of  that  for  which  the  members  of  this  Legion,  in 
common  with  their  heroic  comrades  of  the  Union  Army,  success- 
fully strove  in  the  bloody  struggle  with  which  the  chief  work  of 
our  lives  will  be  forever  identified. 
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takes  from  my  correspondence  an  expression  from  om    let! 

and  another  statement  there,  written  in  confidenci  titlemen  w 

are  merely  personal  friends,  and  withoul  the  opportun 

tion  reads  them  into  this  record,  you  have  a  methodof   : 

which  may  unquestionably  pul  me  in  something  other  than  the  m 

favorable  Light.     But  I  assume  thai  when  men  read  let 

is  permitted  to  identify  those  le1  ters ;  and  when  it  i 

body,  representing  the  Senate  of  the  United  S  makii 

judicial  mvestigation,  as  you  gentlemen  have  frequently 

want  to  do,  we  have  a  righ.1   to  expect,  before  you  rhi  ith 

offenses,  thai    fragments  of   our  correspondenci 

without  subpoena,  shall  oo1  be  used  to  our  disadvan 

the  purpose  of  creating  prejudice  because  we  p  when 

of  this  committee  who  are  in  the  majority  express  w 

to  be  a   prejudgment    of    our  case.       "l  OU    are  all    hi 

know  what  your  opinion  would  be  of  any  judgi  in  an) 

in  Christendom,  who,  in  the  case  of   a   man   accu  '1m-  p< 

offense  for    which    he  could  be  tried   before  thai    court,   w 

down  off  the  bench  after  the  taking  of  the  testimony 

and  submit   himself  to  a  public  interview  in  which  he  declan 

opinion  with  respect  to  the  evidence  already  submitted.     I  lid 

indeed  l>e  a  strange  proposition 

The  Chairman.  I  think  you  are  entitled  to  he  heard.     I   < 

think  the  letters  ought    to  lie  read,  and    1   will  hear  VOU   in 
to  that. 

Mr.  Emery.  You  are  taking  your  own  conclusii 

The  Chairman.  We  have  agreed  that  the  li  -hall  n< 

at  this  time,  and  thai  is  all  there  is  before  us. 

Mr.  Emery.  I  wanl  to  say  one  thing  further,  thai  you  ar 
conclusions  from  thin--  on  which  we  did   not   ha' 
of  cross-examination.     Von  gentlemen  restrii  ted  om 
lion.      You  compelled   us  to  put   ii   into  very  narrow 
coidd  not   follow  up  the  witness's   answers  with  interroj 
is  ordinarily  done  in  <  ross-examination. 

The  Chairman.  1  will  say  thai  you  -hall  have  thi 
The  committee  have  qo1   prejudged  your  ci 
the  most  complete  and  lull  hearinj 

Mr.  Emery.  All  right,  sir. 

The  Chairman.  We  have  heard  your  pr< 

Mr.  Emery.  We  protested  againsl    : 
all;  and  in  response  to  that  the  Senator  from  Niis 
read  -  raps  from  my  letters,  without  identifi  ation 

The  Chairman.  I  do  not  think  letters  thai  l..v 
ouirht  to  he  read. 

Senator  Reed.  1  read  those  letters  simph 
the  criti;  ism  which  was  mad.'  this  mon  tid  I 

the  gentleman  is  ready  to  saj   now  thai  he  did 
that  I  read  from.  1  will  withdraw  them:   and  it 

Mr.  Emery.  Senator.  1  wrote  everj  In 
every  line  if  you  will  give  me  an  opportunil 

Senator  Reed.  There  is  no  f urthei 
your  own  i  onclusion  as  to  what  they  mi 

The  Chairman.  I  do  not  understand  tl 
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Mr.  Emery.  I  do  not  care  anything  about  that.  I  wrote  every 
word  of  those  letters.  At  least  I  assume  I  did.  I  assume  that  the 
Senator  read  them  correctly.  You  have  them  in  your  possession. 
Whether  anything  has  been  added  to  them  I  do  not  know. 

The  Chairman.  The  committee  will  stand  adjourned  until 
to-morrow  morning,  and  after  we  hear  Senator  Foraker  we  will  be 
glad  to  hear  the  Manufacturers'  Association,  and  to  take  them  up 
next. 

(At  1.05  o'clock  p.  m.  the  committee  adjourned  until  Tuesday, 
August  5,  1913,  at  10  o'clock  a.  m.) 


TUESDAY,  AUGUST  5,   1913. 

Subcommittee  of  the  Committee  on  the  Judiciary, 

United  States  Senate, 

Washington,  D.  C. 
The  subcommittee  met  at  10  o'clock  a.  m. 

Present,  Senators  Overman  (chairman),  Reed,  Walsh,  Nelson,  and 
Cummins. 

The  Chairman.  I  have  received  a  letter  from  Mr.  Charles  E.  Lit- 
tlefield,  from  Interlaken,  Switzerland,  dated  July  22,  1913,  in  which 
he  asks  to  be  heard,  and  denies  many  of  the  Mulhall  charges.  This 
letter  will  be  printed  in  the  record. 

(The  letter  referred  to  is  here  printed  in  full,  as  follows:) 

LlTTLEFIELD   EXHIBIT   No.  1. 

[Hotel  Jura,  Interlaken,  E.  Botz-Buhler,  Propr.] 

Interlaken,  den  July  22nd,  1913. 
Hon.  Lee  Overman, 

U.  S.  Senate,  Washington,  D,  C. 

Dear  Sir:  I  understand  that  you  are  the  chairman  of  the  committee  before  which 
Mr.  MulhalPs  statement  either  has  been  or  will  be  made.  On  my  arrival  at  Lucerne 
on  the  12th  I  received  his  statement,  and  a  cable  stating  that  the  Sergeant  at  Arms 
of  the  Senate  desired  to  know  whether  I  would  appear  before  the  committee  on  the  8th 
of  July  without  a  summons.  As  soon  as  I  could  get  a  code  to  translate  the  cable,  I 
cabled  my  son  as  follows:  "Not  one  dollar  was  used  for  any  improper  purpose,  directly 
or  indirectly,  in  my  campaign  with  my  consent,  approval  or  knowledge.  Mulhall'a 
statement  grotesquely  absurd  and  untrue.  Will  appear  before  committee  on  my 
return.  Neither  Mulhall  nor  association  ever  influenced  or  attempted  to  influence 
my  action  on  any  subject.  Have  no  recollection  of  New  York  trip, "  which  cable  I 
herewith  confirm.  On  account  of  an  error  in  transcribing  at  this  end  its  delivery 
was  delayed  a  day  or  two. 

Before  leaving  New  York,  on  account  of  the  great  difficulty  of  getting  transporta- 
tion to  the  United  States  at  this  season  of  the  year,  unless  engaged  in  advance,  I 
engaged  and  paid  for  the  homeward  passage  of  my  party  (my  wife,  daughter,  and  a 
lady  friend)  for  Aug.  16.  I  do  not  know  what  Mr.  Mulhall  or  other  parties  may  have 
stated  before  the  committee,  but  if  the  statements  are  anything  like  those  Mr.  Mulhall 
purports  to  have  made  to  the  World,  I  wish  to  be  heard  before  the  com.  or  such  sub. 
com.  as  it  may  arrange  for.  I  will  appreciate  it  if  the  committee  will  arrange  so  that 
I  can  be  heard  as  soon  after  my  return  as  I  am  able  to  see  and  examine  such  statements 
as  may  relate  to  me,  and  if  need  be,  refresh  my  recollection  in  relation  thereto.  Seven 
years  have  elapsed  since  the  campaign  referred  to,  and  the  statement  in  the  World  is 
the  first  time  I  ever  heard  it  claimed  that  the  acts  alleged  as  to  the  conduct  of  the 
campaign  and  the  contributions  of  the  N.  A.  M.  ever  occurred.  Mr.  Mulhall'a  attack 
upon  me  is  no  doubt  inspired  by  the  fact  that  I  instructed  the  N.  A.  M.  not  to  send 
him  into  my  district  again,  and  information  given  by  me  to  them  relative  to  some 
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political  activities  of  hie  last  year,  which  resulted 
probably  largely  contributed  i".  ii  it  <li>l  i 
My  address  until  I  sail  will  be  Paris,  c/o  Amerii 
Trusting  thai  arrangements  will  be  made 
Very  respectfully,  yours, 

1     I 

In  reply  to  that,  1  addressed  to  Mr.  Littlefield  the  following  loti 

Lirn  BFIELD   E  tHiBn    No 

\> 

Hon.  C.   I".   I.ITTLI  FIELD, 

;;  Pine  si,-,,/.  X,  u    Fori  ( 'ity. 

My  Deab  Sib:  Your  letter  of  J 
writing  you  ;ii   New  York  as  there  will  hardly  !"•  lime  for 
you  sail. 

[f  the  committee  has  not  concluded  its  hearingE  when  M.> ■  i 

we  will  of  course  be  glad  to  afford  j  ou  an  opportunity 
statement.     The  matter  can  doubtless  be  arrai  rn. 

Yours,  very  truly. 

I   ! 

Mr.  Emery,  you  gave  me  the  names  of  a  number  of  witi  I 

have  not  subpoenaed  them,  because  I   <li<l  nol   wanl   them  h< 
Government  expense  before  they  were  required.     I  am  no^ 
issue  subpoenas  for  them  to  attend  here  al  any  time  you  desire  them. 
Do  you  wish  to  revise  thai  lisl  '. 

Mr.  Emery.  In  view  of  the  evidence,  Senator,  we  would  like  to 
over  the  list,  so  that  we  may  nol   pu1  anyone  to  urn 
venience. 

The  Chairman.  The  clerk  will  give  that  list  to  Mr.  Emerj  and  let 
him  revi-c  it.  and  I  will  subpoena  the  witnesses  at  any  time  th< 
desired. 

TESTIMONY   OF  JOSEPH  B.   FORAKER. 

(The  witness  was  sworn  by  the  chairman. 

The  Chairman.  Senator,  you  indicated  to  me  that  yi  ild  like 

to  make  a  statement    before  this  committee.     The  c mittce  will 

be  glad  to  bear  you  now,  sir. 

Mr.  Foraker.  Inasmuch  as  I  am  here,  if  the  committee  will 
me,  there  are  a  number  of  mal         to  which  I  should  like 
answer. 

First,  before  coming  to  the  point  where  1  desire  Mi 

hall  or  any  of  his  statements,  I  remind  the  committee  that   I 
the  chairman  of  this  committee  a   telegram,  which  ap 
record  of  these   hearings   at    page   1664,  sa  that    1 

requested  Mr.  Wilbur  F.  Wakeman  to  com. 
on  anv  subject. 

That   telegram  was  prompted   bj    a   lettei    which  tl 
reported  had  been  read  into  the  record  here,  from  a  Mi 
think  it  was.     That  is  my  recollection. 

The  Chairman.  Truman  II.  Palmer,  a  w 

Mr.  Foraker.  Thai  is  my  recoil  ction.     [t  is  a  lei 
Henry  T.  Oxnard,  and  is  to  be  found  at   page    I  I 
The  language  to  which   1   refer  occurs  in   that   lei  Kef. 

Mr.  Wakeman  it  says: 

From  here  he  went  to  Cincinnati  al  Foi 
and  back  to  New  York. 
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I  have  stated  in  my  telegram  to  the  chairman  that  I  never  made 
any  such  request  of  Mr.  Wakeman;  that  I  d.id  not  know  he  had  ever 
been  in  Cincinnati:  that  I  certainly  had  never  met  him  there;  and 
that  instead  of  favoring  what  he  was  by  that  letter  indicated  as  fav- 
oring, namely,  a  tariff  on  the  products  of  our  insular  possessions  com- 
ing into  the  United  States,  particularly  sugar  and  tobacco  from  the 
Philippines,  I  had  always  favored  as  near  an  approach  as  possible  to 
free  trade  between  the  United  States  and  our  insular  possessions. 

Although  a  thorough  protectionist,  and  believing  in  a  protection 
high  enough  to  protect  when  it  comes  to  outside  peoples,  I  believe 
when  we  take  possession  of  the  islands  of  the  sea.  or  any  other  coun- 
try, we  ought  to  recognize  that  we  have  become  responsible  for  them, 
and  ought  to  give  them  a  market  as  a  substitute  for  the  market 
of  which  we  deprive  them. 

Senator  Nelson.  Mr.  Chairman,  will  you  allow  me  to  say  in  this 
connection  that  I  can  attest  the  correctness  of  everything  the  Senator 
has  said  in  that  respect.  I  served  with  him  on  the  Senate  committee, 
and  I  know  that  was  his  view,  as  it  was  mine. 

Mr.  Foraker.  Yes.  I  am  much  obliged  to  the  Senator  for  mak- 
ing that  statement.  I  want,  however,  before  leaving  the  matter,  to 
refer  to  the  Congressional  Record,  so  that  anyone  reading  the  record 
of  this  hearing,  and  not  having  the  knowledge  that  the  Senator  from 
Minnesota  has,  can  nevertheless  find  proof  of  that  fact.  I  made  a 
number  of  speeches  on  the  subject.  I  am  not  going  to  quote  the 
speeches,  and  only  desire  to  cite  the  dates  on  which  they  were  made, 
so  that  the  speeches  may  be  found  in  the  Record.  I  made  those 
speeches  on  February  24,  1902,  February  14,  1903,  and  March  3, 
1903. 

These  citations  will  show  that  repeatedly  I  spoke  in  the  Senate,  as 
shown  by  the  Congressional  Record,  in  favor  of  a  low  tariff  on  tobacco 
and  sugar,  and  particularly  on  sugar  coming  from  the  Philippine 
Islands,  in  order  that  we  might  give  them  a  market  here  in  the  United 
States. 

The  first  law  passed  on  that  subject  provided  a  duty  which  was  75 
per  cent  of  the  Dingley  rate.  I  contended  that  it  ought  to  be  only 
25  "per  cent,  and  I  remember  now  that  Senator  Nelson  was  of  the 
same  opinion;  and  this  duty  was  solely  for  the  benefit  of  the  Phil- 
ippine Islands,  in  order  that  they  might  have  a  revenue,  for  it  was 
covered  back  into  then  treasury.  The  reduction  of  the  duty  was 
made  that  they  might  have  a  market  and  have  prosperity. 

We  established  the  same  general  principle  in  the  Porto  Rico 
legislation. 

Senator  Nelson.  While  you  refer  to  that,  permit  me  to  say,  to 
refresh  your  memory,  that  the  first  Porto  Rico  bill,  which  I  think 
was  prepared  by  the  administration,  was  for  free  trade,  and  you  and 
I  were  both  in  favor  of  the  bill,  but  the  administration  changed  front 
and  provided  for  a  small  duty.     You  remember  that  I 

Mr.  Foraker.  The  Senator  is  not  entirely  correct  about  that, 
according  to  my  recollection.  I  drew  the  Porto  Rico  bill  myself, 
every  word  of  it,  and  I  made  it  a  free-trade  bill  because  I  wanted  to 
give  them  the  benefit  of  our  market.  1  did  not  see  why  Porto  Rico, 
being  suddenly  deprived  of  her  market  iu  Spain,  should  not  be  given 
as  a  substitute  a  market  in  the  United  States.  I  thought  she  was 
entitled  to  the  same  free  trade  that  Indiana  and  Illinois  and  Iowa 
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enjoy  with  the  resl  of  the  States  ol   the  Union.     Bui    I   i 
enough  aboul  thai  subjecl . 

Now.  withoul  stopping  to  turn  to  the  page  of  the  I  in  wl 

the  testimony  is  reported,  I  will  remind  the  committee  thai 
on  the  stand  a  gentleman  by  the  name  of  David  Lamar.     I  made  hi 
acquaintance  aboul  as  he  stated.     I  call  attention  i"  the  fad  tl 
spoke  of  me  in  two  connections,  first,  in  connection  with  t 
the  Union   Pacific   Railroad,  and  secondly,  in  connc< 
litigation   againsl    the  Southern   Pacific   Railroad   to  enjoii 
receiving  the  vote  of  the  stock  held  1>\  the  I  nion  Pacific    R 
the  ground  thai  it  was  held  in  contravention  of  the  * 

trusl  law  and  could  not  be  legally  voted  in  the  eleel t  din 

Speaking  in  a  general  way.  he  is  correel  as  t">  both  n 
he  stated  in  the  firsl  instance  thai  when  the  Union  Pacific 
was  aboul  to  be  broughl  to  sale,  it  had  b 

sold  for  the  first-mortgage  bonds,  and  $28,000,000,  to  be  appl 
account  of  the  subordinate  claim  of  the  Government, 
representing  Mr.  Russell  Sage,  and  some  othe 
an  unreasonably  low  price.     1  mean  there  was  to  !  e  |>ai< 
over  and  above  the  first-mortgage  lien;  thai  was  all  tl     I 
was  to  get  on  its  claim  of  S58,000,000.     He  states  thai 
me  to  prevent  the  road  being  sold  at  that  figun 

The  Fact  about  thai  is  thai  in  the  latter  part  of  Septeml 
about  September  28-   1  received  a  telegram  from 
men  who  had  formerly  lived  in  Ohio,  who  were  then  h 

York.  Messrs.  Megrue  and   Haskell,  asking  me  i 

New  York  on  important  legal  business.      I  did  nol  I.  I 

there  what   the  business  was.     I  fix  thai  date  b\ 

son  happened  to  be  in  New  York  at  the  time,  and  I  find 

book  a  copy  of  a  tele-ram  [  senl  to  him,  telling  hin    I 

a  telegram  of  this  kind,  and  that  I  was  l.-:.\  in 

for  him  to  remain  there  until  I  arrived. 
I   vent   to  New  York  and  called  on  M<  g 

place  of  business.  No.  30  Broad  £ 

Mr    David   Lamar,     i   had  nevei    b<  en  bun  or  h< 

He  told  me  that  he  represented  Mr.  Russi  II  - 

other  gentlemen  in  connection  with 

an  agreement  had  been  made,  as  1  kneu 

decree  had  been  entered  and  an  order  ol  sale  hi  d  bee 

a  reorganization  committee  of  first-mort^ 

to    pay    the    price    mentioned,    and 

would'  cut   the  Governmenl   out.  a-  it   would,  i 

money,  and  that  they  thoughl  tl 

make  the  Governmenl   whole,  and  that   lie 

that  amount,  and  wanted  me  to  h< 

that  would  resull  in  the  road  selhi  ; 

Governmenl  debt  in  full. 

I  told  him  1  could  no,   accept   thi 

was  in  the  hands  of  the  Atn 

able  to  take  care  of  it   and  Au\  no,  need  my  help. 

home  by  waN  of  Washington,  and  would  d< 

rather  than  employment,  and  tell  tl 

had   informed    me,  thai  parties 
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sum  it  was  understood  the  road  was  to  sell  for  and  enough  more  to 
save  the  Government  from  loss. 

In  accordance  with  that  promise  I  did  stop  at  Washington  on  my 
way  home,  and  saw  the  then  Attorney  General,  Mr.  McKenna,  now 
an  Associate  Justice  of  the  Supreme  Court  of  the  United  States,  and 
told  him  just  what  they  had  told  me.  According  to  my  present  recol- 
lection, I  thought  from  the  way  Mr.  McKenna  talked  with  me  that 
he  had  probably  heard  something  of  the  matter  before.  At  any  rate, 
what  I  told  him  seemed  to  strengthen  him  hi  the  idea  that  they 
might  be  able  to  get  more  for  the  road  than  they  had  been  expecting 
to  get. 

To  make  the  record  show  what  the  situation  was,  I  should  state 
that  Attorney  General  Harmon,  after  he  became  Attorney  General, 
retained  as  special  counsel  in  the  case  former  Gov.  Hoadly,  of  Cin- 
cinnati, who  acted  as  special  counsel  with  respect  to  this  matter. 

It  appears  from  the  record  that  they  had  agreed  with  the  reorgani- 
zation committee,  which  was  composed  of  first-mortgage  bondholders, 
that  they  would  sell  the  property,  making  the  Government  a  party 
so  as  to  give  a  good  title.  There  had  been  a  controversy  as  to  whether 
the  Government  could  be  made  a  party  so  as  to  cut  off  Its  second  lien. 
They  had  agreed  that  they  would  enter  the  appearance  of  the  Gov- 
ernment, if  the  committee  would  agree  to  bid  $45,000,000  over  and 
above  the  first -mortgage  bonds,  which  amount  would  go  to  the  credit 
of  the  Government  on  its  second  lien  for  the  $58,000,000. 

Before  I  was  called  to  New  York  they  had  for  some  reason  raised 
this  to  $50,000,000.  There  had  been,  Uthink,  some  criticism  of  the 
arrangement;  but  at  any  rate  they  had  raised  it  to  $50,000,000. 
After  I  had  been  to  New  York,  and  after  I  stopped  off  here  and  told 
Attorney  General  McKenna  about  it,  he  instructed  Gov.  Hoadly  to 
make  a  motion  to  postpone  the  date  of  the  sale.  When  he  did 
that,  this  reorganization  committee  very  promptly  came  forward  and 
raised  the  bid  to  $58,000,000.  I  am  speaking  in  round  numbers.  It 
may  have  been  $58,200,000  or  $58,300,000,  or  something  like  that. 

They  raised  it  to  the  exact  amount  necessary  to  pay  the  Govern- 
ment in  full  with  G  per  cent  interest,  including  sinking  fund  and 
everything  else. 

So  that  instead  of  our  action  resulting,  as  Mr.  Lamar  testified,  in 
an  advancement  of  the  price  from  $28,000,000  to  $58,000,000,  it 
resulted  in  the  price  being  raised  from  850,000,000  to  $58,000,000. 
I  am  speaking  all  the  while  in  round  figures. 

The  complete  report  of  this  whole  matter  will  be  found  in  the 
report  of  the  Attorney  General  of  the  United  States  for  1897.  At 
page  '■)  of  this  report  is  found  a  report  by  Gov.  Hoadly,  signed  "George 
Hoadly,"  and  it  gives  all  that  I  have  tried  to  state,  in  a  more  elaborate 
way  than  I  have  taken  time  to  state  it. 

The  Chairman.  Was  Mr.  Lauterbach  then  a  partner  of  Gov. 
Hoadly? 

Mr.  Foraker.   Yes;  he  was  then  his  partner. 

I  came  here,  among  other  reasons,  because  of  a  sense  of  duty  to  the 
dead  rather  than  to  myself.  So  far  as  I  know,  there  is  not,  in  all  that 
has  been  said  in  this  investigation,  anything  that  reflects  on  me; 
either  my  integrity  as  a  man  or  as  a  legislator.  But  that  is  one  thing 
I  wanted  to  correct.  Gov.  Hoadly  had  not  agreed  to  sell  that  road 
for  $28,000,000  when  it  would  bring  $58,000,000,  as  it  did.     Gov 
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I  loudly  -was  a  very  able  lawyer,  and  a  \  erj  capable  and  high  m 
man  in  every  way;  a  thorough,  gentleman,  and  cona  ientious  in  . 
tiling  lu'  did.     1  knew   him  perhaps  better  than  anybody   pLso  hi 
knew  him,  and  thai  is  the  reason  I  take  occasion  to  saj  this,  for  he 

dead  and  can  not  speak  for  himself.     He  II  'In-  road 

tentatively  for  $45,000,000.     That  i>.  when   I  saj   tentatively,  ii 
they  would  make  the  Government  a  part)  and  tie   I 
would  be  rut  off  if  they  would  come  forward  and  bid  I 
hut  before  the  tune  1  had  anything  '<»  do  with  it  that  bid  w 

to  $50,000,000  and  then  it  was  raised  to  $58,000, Gov.  II 

continued  as  special  counsel  until  the  matter  was  closed.     '1  In-  report 
shows  he  drew  the  final  entry  and  that  the  whole  amount  due  t<>  the 
Government,  with  6  per  cenl  interest,  was  realized.     I  have  n< 
to  any  credit  in  connection  with  it.  because  I  declined  t"  tal 
employment  beyond  doing  what   1  thought  ii  was  my  duty  l 
simply  telling  the  Attorney  General  about  it. 

The  other  ma  iter  Mr.  Lamar  -poke  about,  namely,  Hie  suil 
the  Southern  Pacific  Railn  ad.  I  do  not  think  it  i-  n< 
to  sav  anything  about,  unles  Senator  desires  '■■  a~k  me 

thing  about  it.     It  is  reported  in  122  Federal  Rep<  rter,  ■    I  17. 

1  can,  however,  state  in  a  word  the  nature  of  the  cas 

The  Southern  Pacific  Railway  Co.  was  incorporated  und< 
of  Kentucky.     Et  was  therefore  a  citizen  of  that  State  ii   al 
The.  Union  Pacific  Railroad  had  acquired  some  $90,01 
the  stock  of  the  Southern  Pacific,  and  through  thai   was 
the  Southern  Pacific.     As  it  was  claimed  l>>  S  an  hern  I' 
holders  that  they  had  been  making  large  expenditm 
Pacific  and  the  Central  Pacific,  out  of  the  earning 
Pacific;  to  their  damage,  for  they  were  not  recei 
as   they  claimed    they  might    t;>   have   been   receiving.      H 
looked  into  the  matter,  and  bad  com.'  to  the  conclusion 
Union  Pacific   was   a   competing  line     the  Central   and 
together— with  the  Southern   Pacific   Railroad;  and  it   wi 
travention  of  the  Sherman  antitrust   law   to  permit   thai 
continue,  and  that  the  Union  Pacific  ou^ht  not  to  be  ah 
this  stock  whereby  it  could  ele<  I  a  I'm.  n  Pacific 
the  affairs  of  tin-  Southern  Pacific  Railroad.     Tl  i 
brought,  and  wanted  me  to  assist.     1  did  nol   knov 
why  I  should  not  represent  them,     'i 
ested  in  the  matter  in  any  way  whatever. 

Mr.  Lauterbach  came  to  me  and  retained  me,  and 
bill   at    Louisville   to  enjoin   the   Union    Pac.fic 
enjoin  the  Southern    Pacific  from   receiving  tl 
Pac'fic.     At   once  there  was  a  question  of  j,.- 
Union  Pacific  Railroad  was  not  a  citizen  ot  Kentu 
where  it  was  incorporated,  and  we  could  nol 
Mv  brief  in  the  case,  which  is  here,  will  -how  that  1  t< 
that  the  Union  Pacific  Railroad  was  nol 
party.     We  had  a  right  to  sue  the  Southern  ' 

^ThermviHMAX.  What  connection,  .f  any,  did  Mr.  Lan 

fc  Mr8  Forakeb.   1  was  going  to  say,  in  a  mil  that 

that  suit,  and  that  came  on  for  hearing  before  Judge  Lurl 
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cinnati,  and  he  granted  a  temporary  restraining  order.  Later  we 
argued  it  at  Nashville,  and  he  then  dissolved  the  restraining  order. 
\\  e  then  took  the  case  on  error  to  the  court  of  appeals,  and  while  it 
was  there  pending  the  parties  in  New  York  settled  the  case.  All  I 
know  about  how  it  was  settled  is  simply  what  I  may  have  read  in  the 
newspapers  at  the  time,  and  I  do  not  remember  now  what  that  was. 
and  could  not  testify  about  it.  I  know  they  instructed  me  to  dismiss 
the  case — that  the  suit  had  been  settled  by  compromise.  When  the 
case  was  put  under  way.  Mr.- Lamar  appeared  with  Mr.  Lauterbach 
and  I  remembered  him  from  this  former  experience. 

Senator  Reed.   If  it  will  not  interrupt  you 

Mr.  Foraker.  Not  at  a1!. 

Senator  Reed.  On  what  ground  did  the  circuit  court  dismiss  it  ? 
Did  it  dissolve  the  injunction  on  jurisdictional  grounds? 

Mr.  Foraker.  Yes. 

Senator  Reed.  That  was  Judge  Lurton? 

Mr.  Foraker.  Yes.  He  dissolved  it  on  the  jurisdictional  ground 
s'mply.  He  did  not  pass  upon  the  merits  of  the  case.  I  have  here 
my  oral  argument  on  the  epuestion  of  jurisdiction. 

Senator  Reed.  I  wanted  to  understand  that. 

Mr.  Foraker.  Yes:  he  specially  announced  that  he  did  not  pass  oa 
the  merits.  When  it  came  to  the  merits,  as  it  did  later  in  the  Supreme 
Court,  it  was  held  that  our  contention  was  correct:  and  we  would 
undoubtedly  have  succeeded  in  our  suit  if  it  had  not  been  for  that 
jurisdictional  question. 

With  those  matters  out  of  the  way — and  they  are  all  that  have  been 
brought  to  my  attention  by  the  newspapers — I  come  to  Mr.  Mulhall. 

I  have  known  Mr.  Mulhall  for  a  good  many  years.  I  think  I  first 
got  acquainted  with  him  in  18S3.  the  first  time  I  ran  for  governor  of 
Ohio.  He  was  introduced  to  me,  according  to  the  impression  that  is 
in  my  mind — I  could  not  be  positive  about  it,  but  tins  is  my  impres- 
sion, and  it  is  a  strong  one — by  Col.  A.  L.  Conger,  of  Akron,  Ohio,  a 
prominent  manufacturer  and  citizen  of  our  State,  who  was  active  in 
Republican  politics.  That  is  the  way  I  made  Mr.  Mulhall's  acquaint- 
ance, as  I  remember  it.  I  do  not  remember  anything  special  that  he 
elid  in  my  behalf  in  that  campaign,  or,  indeed,  in  any  other  campaign 
that  I  made  in  Ohio,  although,  from  what  he  says.  I  have  not  any 
doubt  that  he  was  active  in  all  those  campaigns,  for  he  was  regarded 
as  an  active,  energetic,  capable  sort  of  a  man  among  laboring,  wage- 
working  people,  and  a  very  important  man  to  have  on  one's  side  in  a 
political  campaign  in  a  State  where  a  change  of  2  or  3  per  cent 
would  throw  the  result  of  the  election  one  way  or  the  other.  So  I 
never  discouraged  him  from  being  a  supporter  of  mine;  but  I  think  I 
may  safely  say  I  never  specially  encouraged  him,  either.  I  do  not 
remember  that  I  ever  specially  asked  anybody  to  work  in  my  behalf. 
I  went  before  the  people  and  made  a  campaign  the  best  I  knew  how, 
according  to  the  principles  enunciated  in  our  platform,  and  took  my 
chances  at  the  polls;  and  so  far  as  any  individual  efforts  are  concerned, 
I  do  not  remember  that  I  ever  solicited  any  from  anybody,  although  I 
may  have  done  so. 

I  was  much  like  everybody  else,  I  think.  When  nominated,  I 
wanted  to  be  elected,  and  made  the  best  fight  I  could,  and  got  all 
the  votes  I  could.  Mr.  Mulhall  was  known  to  me  during  those  ygars 
in  a  general  way,  like  ten  thousand  other  people.     I  had  no  special 
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knowledge  of  him,  and  no  special  relations  with  him. 
campaigns  were  over  I  lost  sight  of  him,  -  ! 

and  (his  testimony  here  lias  led  me  to  cudgel  my  mind  \  i 

until  one  day  I  was  coming  over  to  Washington  fi '  I 

had  forgotten  about  this  until  1  was  reminded  "f  it  l<\  Mi 
testimony.     I  was  coming  from  New  York,  and  he 
train.     Mr.  Mnlhall  i-  a  \  n\   sociable  man.     II-  lik 
knows  everything  and  everybody,  all  that 
pleasure  in  telling  it  ii>  yon  from  nis  standpoint.     W 
train,  the  first  thing  he  does  is  to  walk  through  the  I 
there  is  anybody  he  knows,  and  if  i  mebod 

plumps  himself  down,  if  you  allow    him   to,  and   \ 
that  occasion. 

Well,  in  some  such  way  a-  thai .  a-  I  recall  it.  he  n 
to  me  on  that  train.     '1 'he  lirst  thing  he  mentions  in  hi 
that  he  wrote  me  a  let  tor  gn  im_r  me  the  route  to  Bomb 
Delaware  Bay.     I  had  forgotten  about  that.     I  did  m 
written  any  such  letter  until  I  saw  it  in  t  h<-  paper,  ami  th< 
testimony,  and  then  I  recalled  it.  in  an  indefinite  wi 
likely  to  recall  a  thing  that  happened  '.»  or  in 
doubt  his  statement  aboul  that  is  correct,  that  he  n 
and  I  spoke  to  him  about  Bombay  lied,  [sland  i  I  < 

how  that  came  about ,  alt  hough  [  ao  nol  reel  11  it.     I  i 
Delaware  River,  coming  down  from  Philadelphia  to  Wilm 
1  did  not  think  of  that  island.     My  fat  her  was  born  ll 
the  last  years  of  his  life  he  was  anxious  to  revisi I  the  old 
he  left  when  he  was  only  5  years  old,  but 
distinct  recollection  notwithstanding  hi 
quently  about  visiting  the  place  together.     After  my  l 
and  gone  I  frequently thoughl  that  I  would 
probably  to  have  a  cessation  of  talk  about  politii 
going  by  there  I  suggested  that  we  were  in  I  initv 

of  my  ancestor-,  ami  told  him  about   Boml 
not  know  just  how  to  gel  there,  ami  he  • 
out  forme,  and  I  have  no  doubt  that  is  true, 
accommodating  men  I  ever  knew,  ami  I  thoughl  I  • 
ing,  good-natured,  honest  man.     1  did  not  think 
was  trying  to  impose  on  me.  or  that  he  \ 
tations.    Therefore  I  was  quite  surprised  when  I 
some  of  the  thin--  that   I  will  now   mention. 
of  his  first  talk  with  me  about   Bombaj    Hool 
told  him  that    I   would  be  -lad  to  know   th< 
island,  because  I  was  contemplating  a  \  i- 
had  the  pleasure  of  making  that  visit,  but  I  still 
have  the  pleasure  of  making  it. 

Coming  now  to  the  main  part  of  1 
to  start  in.  because  he  has  a  number  o 
a  memorandum,  which  I  have  here. 

With  the  exception  of  the  Bombay  II 
that,  from  tic  record,  which  I 
seems  I  wrote  him  in  December,  l 
town  and  Zanesville  and  a  numbei 
people  who  he  thought  might  be  al  ' 
contest  that  was  then  underway,  1  think  I 
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he  wrote  to  me  or  that  I  wrote  to  him — that  is  every  letter  with  the 
exception  of  the  Bomba}r  Hook  Island  letter  and  the  other  letter  I 
mentioned — and  I  want  the  committee  to  allow  me  to  put  these 
letters  into  the  record  in  their  chronological  order,  his  letters  to  me 
and  my  letters  to  him.  In  that  way  it  will  appear  that  some  of  the 
letters  that  Senator  Reed  passed  over  as  of  no  consequence— and  I 
do  not  wonder  he  thought  them  of  no  consequence,  because  they  so 
appear — are,  however,  according  to  my  view,  important.  For  in- 
stance, a  mere  glance  at  this  file  of  letters  will  show  that  Mr.  Mulhall 
was  a  good  letter  writer,  as  well  as  a  good  talker.  He  usually  wrote 
at  length — -one  or  two  or  three  pages.  My  answers  were  invariably 
lour  or  five  or  sLx  or  eight  lines,  a  mere  polite  acknowledgement, 
thanking  him  for  his  friendship,  which  was  very  ardently  stated  by 
him — something  of  that  character.  I  notice  one  letter,  for  instance, 
where  the  National  Association  of  Manufacturers  kindly  offered  to 
help  me  through  somebody  that  he  prompted  to  write  to  me.  He 
wrote  me  to  the  same  effect.  I  answered  both  of  them  to  the  effect 
that  I  did  not  know  of  any  help  they  could  render  me,  at  least  at 
that  time,  but  if  there  should  arise  any  circumstances  under  which 
they  could  help,  I  was  glad  to  know  that  I  would  be  at  liberty  to 
call  on  them. 

For  the  reason  I  have  mentioned,  that  my  letters  are  of  the  charac- 
ter I  have  stated  and  his  are  of  the  character  I  have  stated,  I  want 
them  to  go  into  the  record  where  they  will  speak  for  themselves. 

They  show  another  thing.  Mr.  Mulhall — I  think  it  was  an  unin- 
tentional error,  probably — testified  that  in  answer  to  a  letter  I  wrote 
him  January  21,  190S — I  am  assuming  that  these  will  go  into  the 
record 

Senator  Reed.  I  think  they  ought  to  go  in. 

The  Chairman.  Yes. 

Mr.  Foraker.  In  justice  to  myself,  and  I  shall  appreciate  it. 

The  Chairman.  Surely;  they  will  be  made  a  part  of  the  record. 

Mr.  Foraker.  He  testified  in  answer  to  a  letter  I  wrote  him  Jan- 
uary 21,  1908,  that  he  came  to  Cincinnati  and  had  an  interview  with 
me  and  that  I  gave  him  a  list  of  people  I  wanted  him  to  see — among 
others  the  secretary  of  the  Metal  Trades  Association — and  the  names 
of  a  lot  of  distinguished  citizens  of  Cincinnati  that  I  wanted  him  to 
see  and  find  out  from  them  how  I  stood  with  respect  to  the  presidential 
matter,  concerning  which  I  was  charged  with  having  an  ambition. 

The  truth  is  I  wrote  him  on  the  21st  day  of  January,  1908,  to  come 
to  Cincinnati,  just  as  he  stated,  but  this  correspondence  shows  he  did 
not  come  to  Cincinnati  in  answer  to  that  letter. 

Senator  Walsh.  That  is  1907  or  1908? 

Mr.  Foraker.  Nineteen  hundred  and  eight.  I  wrote  him  from 
Cincinnati,  January  21,  1908.  He  was  then  at  Indianapolis,  Ind. 
I  wrote  him  as  follows: 

Dear  Sir:  On  my  return  here  yesterday  I  found  awaiting  me  your  letter  of  January 
17th.  I  expect  to  be  here  until  noon  of  next  Saturday.  I  hope  to  be  able  at  that 
time  to  leave  here  for  Washington. 

If  you  could  conveniently  come  here  for  a  short  interview,  at  my  expense  of  course. 
I  will  bo  very  much  obliged. 

Hastily,  but  very  truly  yours,  etc. 

Now,  this  correspondence  will  show  that  he  was  always  taking 
the    initiative.     The   correspondence   begins    by   his   writing   me   a 
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Letter,  March  5,  L907,  asking  the  privilege  of  brin  10  lab 

Leaders  from  Baltimore  who  wanted  to  support  me  for  th(    I '  •       •  i 
The  committee  is  familiar  with  thai   letter.     1  do  no!  Btou 
it.     My   answer  simply   granted    him   the   permission   thai    h< 
asked  for.     In  response  to  that,  he  wrote  thai  the)   would  I" 

the    following    Saturday,    which    w;i~    March    9,    and    th( 
that  day. 

Then  1  next   heard  from  him  from  Cleveland,  Ohio,  M 
shows  that    I   was   qoI    pursuing   the  matter  ven    ardentfv. 
was  a  time  of  a  good  deal  of  exciteracnl   Hi  politics,  from  S\ 
May,  L907,  particularly  for  me,  for  I  had  a  ver}  earnesl  oppositi 
from  a  good  many  quarters,  od  accounl  of  Borne  things   I 
doinir  in  the  Senate:  such  as  insisting  on  the  admission  as  bpj 
States  of   the   two   States   from   the  Southwest,   Arizona   and    V 
Mexico;     the    Brownsville    matter-,    which    was    particularly 

Vating  to  some   people;     and    1    had   opposed    the   railwa\    rate   lull 

everybody  know-.     That  had  made  me  -  nemies 

of  them — and   I   ma\    as  well  say  here  as  at   any  other  place,  tl 
there  was  not  a  moment  during  thai  time  thai  1  had  any  i» !«■;»  wl 
ever  that   I  would  be  nominated  for  the  Presidency.     1   was  not 
candidate   in    any   such    S      -         1    had    some    friend-  pie 

had  friends.     We  did  nol   want  the  gentleman  who  was  nominated 
to  be  nominated,  not  because  of  anything  thai  disparaged  him  pi 
sonally,  but  because  that  was  uol  what  we  desired  to  happen  in  I 
polities  of  the  country:    and  there  were  a  number  of 
practically  an  alliance.     There  was  never  any  agreement  of  al 
formally  arrived  at.     The  alliance,  m  -"  far  a-  there  was  any,  -impl\ 
grew  out   of  the  circumstances.     We  hoped   we  mighl    he  able 
nominate  somebody  other  than  the  gentleman  who  was  nominate 
Each  man  stood  for  the  supporl    lie  could  Lret .     1    was  not 
very  hard  to  get  any  support;    I  did  not  spend  ai\   time  or  raoi 
on   it:    but  if  a  man'  came  along  and  -aid  he  had    i"  fl 
senting  a  whole  legion  <»f  wageworkers  in  a  neighb< 
wanted  to  support    me.    1   would   not    turn   them  down 
or  take  time  to  tell  them  that    1  did  not   think  I  had  ai 
nominated. 

Therefore  my  letters  show  jusl    I  tl   of  feel 

They  were  polite  acknowledgements  of  hi-  teed. 

to  liim  as  evidence  of  my  apprecial  i< 
that  was  all. 

But  in  tin-  correspondence  you  w  ill 

saying  that   those  Labor  organizations  of  Baltiim 

anxious  at  anj   time  I  sen!  the  w<  iss  re-. 

my  candidacy  for  President,  and  so  fortl 

was  continually  ndering  that  help.  I 

thing  along  that  Line  until  after  m\   ov»      - 

through  the  committees  of  the  Republic* 

organization,  because  1  did  not  havi 

tion  at  that  time,  or  the  gentl  'men  coi  ti    I 

not  friendly  tome,  bul  the  Re  ■  ibli< 

and  thev  mel   and  passed  eomplimentai 

and  a  Week  or  two  after  that   1  n 
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December   15,    1907,   full  of  fulsome  compliments  and  extravagant 
pledges  of  friendship  and  support,  saying,  among  other  things: 

I  am  ready  at  any  time  to  have  that  Baltimore  organization  that  I  spoke  to  you 
about,  to  pass  resolutions  endorsing  you. 

And  so  on. 

In  answer  to  thai  letter  I  wrote: 

Referring  to  your  letter  of  December  15th  I  enclose  herewith  an  interview  with  Mr. 
Mudd  published  in  to-day's  Washington  Post. 

Mr.  Mudd  was  a  Member  of  Congress.  I  have  now  no  recollection 
of  the  interview.  I  assume  from  what  appears  here  that  it  was  a 
friendly  interview.     I  go  on  to  say: 

in  view  of  what  he  says  it  might  be  well  for  you  to  have  your  friends  act  new  if  they 
are  still  of  that  disposition. 

In  other  words,  that  request  was  a  direct  answer  to  his  offer  to  have 
them  act,  written  the  very  day  that  his  letter  was  received,  I  suppose. 
His  letter  is  dated  December  15,  and  my  letter  is  dated  December  17. 

Then  I  say: 

I  am  so  hurried  I  have  no  time  to  write  more,  except  to  thank  you  for  your  con- 
tinued friendship  and  good  will,  all  of  which  is  very  much  appreciated. 

I,  of  course,  did  appreciate  it.  But  I  was  not  expecting  to  be  the 
ultimate  beneficiary,  and  I  was  not  losing  any  sleep  over  the  matter. 
Every  Senator  now  here,  who  was  in  the  Senate  while  I  was  here, 
knows  that  I  was  here  practically  every  day,  never  dodged  a  roll  call 
or  a  vote  during  the  12  years  I  was  in  the  Senate,  and  I  never  neglected 
any  business  to  run  for  the  Presidency  or  anything  else.  I  was  pretty 
busy  about  that  time.  I  did  not  have  much  time  to  deal  with  labor 
organizations  or  anybody  else  who  wanted  to  nominate  me.  To  that 
letter  saying,  "it  might  be  well  for  you  to  have  your  friends  act  now, 
if  they  are  still  of  that  disposition"  -following  immediately  after  the 
action  in  Ohio,  following  immediately  after  his  tender  of  action — he 
made  no  answer  until  January  7.  Then  he  wrote  me  as  follows.  I 
call  attention  to  this.  He  writes  me  from  Indianapolis,  January  7, 
1908: 

I  wrote  to  you  about  three  weeks  ago,  and  I  am  somewhat  disappointed  in  not 
receiving  an  answer  to  my  letter. 

He  claimed  he  had  not  received  my  letter.  I  supposed  at  the  time 
that  he  had  not.  I  have  now  some  doubt  about  that  fact.  I  think 
perhaps  he  may  have  received  it  and  was  not  prepared  to  have  them 
act,  or  they  might  not  have  been  disposed  to  act,  I  don't  know  what. 
At  any  rate  he  wrote  me  this  way: 

As  1  stated  to  you  in  my  last  letter.  I  am  engaged  here  in  the  congressional  dis- 
torts in  those  state,  and  I  am  so  placed  at  the  present  time  that  1  think  I  could  be 
of  considerable  help  to  you.  If  this  letter  reaches  you,  and  you  wish  me  to  come  to 
Cincinnati  for  a  talk,  I  should  be  glad  to  drop  over  any  time  you  might  suggest,  so 
hoping  to  have  the  pleasure  of  a  reply  to  this,  I  remain. 
Very  faithfully  yours. 

M.  M.  Mulhall. 
Room  506  Claypool  Hotel, 

Indianapolis,  hul. 

I  see  that  on  January  7  he  wrote  me  suggesting  that  if  I  wanted 
him  he  would  come  over.  I  wrote  him  January  9,  two  days  later. 
I  received  all  his  letters  very  promptly.  I  wrote  him  January  9, 
1908,  as  follows: 
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I  have  your  letter  of  January  7th.     1  n 
and  at  once  wrote  you  according  to  the  addn 
would  Be1  your  organization  in  motion  wit] 
more  association  from  whi  ha   ommittee  waited 
nut  hear  from  you  again  until  qow, and  feared  yi  u  did 
up. 

I  expecl  to  return  to  <  incinnati  the  lat 
following,     [f  you  are  qo!  Eas!  before  then  I  dull  h 

1  [astilj  .  bul  very  truly  j  ours,  • 

Then  January    17.  which  would  be  cighl 
Indianapolis: 
Your  letter  of  I  lecember  17th — 

These  show   on  their  face  thai   they  ar< 
other,  righl  straighl  along,  and  the}  shou  on  thei 
saw  him  personally  from  the  day  he  called  with  the  10  li 
at  my  house,  Mar<  h  10,  L907,  until  after  the  pn 
had  been  made,  and  then  he  came  to  Cincinnati  nol  I 
sec  Mr.  Vbrys,  who  represented  Mr.  Tuft,  and  p< 
Taf1  himself.     At  any  rate  he  wrote  me: 

Your  letter  of  December  1 7th  must  have  certainlj 
9th  has  been  re  eived  bj  me.     1  just  returned  from  »  hi 
letter  here  wail  b 


Then  he  goes  on  to  say  that  he  has  them  both,  ho 
he  is  going  to  start  up  work  in  Maryland  righl  awaj 
convenient.     1  will  uot  stop  to  read  the  lett 

Then  it  was,  as  1  have  already  said,  that  ] 
Januarj   21,  practically  in  response  to  his  own  invits 
and  see  me  at  Cincinnati.     Bui   he  did  I  d 

from  him  again  until  July  11,  when  he  wrote  me  f 
the   nomination    for    President    had    been    mad< 
letter     which  is  already  in  the  record  but  will  be  in 
when  this  letter  is  printed,  and  so  I  will 
what  an  important  part  he  and  those  i 
in  determining  the  result.     You  would   hi 
the  original  Tafl  num.  from  the  way  he  wrol 
to  that.     The  nomination  had  been  made, 
together  and  elect.     Then  he  wanted,  as  you 
sco  what  help  they  could  render  me  to 
said: 

I  am  anxious  to  see  you  and  Bee  it  wi   ■  an  not  d 
kind  acta  to  our  i pie 

I  believe  that  is  the  first   time  that   an}   exnn 
occurs   in   his  correspondence,  and   therefore 
thai  the  record  will  show  that   I  did  not 
National  Association  of  Manufacturers 
edge      1  mean  that  1  never  favored  anvthi 
so  far  as  I  know.     1  was  in  accord  with  tl 
about  injunctions;  but    1  was  opp  anti 

loner   before    their   association  was 
against   the  anti-injunction  bills  that   w. 
here  but  in  the  campaign.     1  remembe 
Chillicothe  in  L903     that  was  before  1 
950S9     i'i  a     '■"•  — - 
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in  which  I  dwelt  especially  upon  that  proposition,  to  legislate  so  as  to 
take  away  from  the  courts  the  right  to  grant  injunctions  in  certain 
cases — that  is,  to  restrict  the  right  of  injunction.  I  devoted  a  good 
deal  of  my  speech  to  that  subject,  and  it  was  published  in  the 
papers  all  over  the  country.  Everybody  knew  my  views  on  that 
subject.  So  if  he  refers  to  any  legislation  of  that  kind  in  connection 
with  which  I  rendered  them  any  favors,  I  did  so  not  because  he  or 
anybody  else  may  have  favored  any  such  legislation,  or  may  have 
been  opposed  to  it,  but  because  I  was  of  an  opinion  that  agreed  with 
theirs ;  that  is  all. 

Let  me  say  also  that  during  the  whole  time  I  was  here,  covered 
by  these  letters,  I  have  no  recollection  of  any  instance  in  which  Mr. 
Mulhall  ever  spoke  to  me  about  any  bill,  either  to  favor  or  oppose  it; 
and  I  have  no  recollection  of  any  representative  of  the  National  Asso- 
ciation of  Manufacturers  ever  speaking  to  me  about  any  bill  of  any 
kind.  Of  course  they  may  have  done  so,  for  I  do  not  think  there  was 
a  day  while  I  was  in  the  Senate  that  somebody  did  not  stop  me  and 
ask  me  about  something.  It  certainly  was  not  an  uncommon  thing 
to  be  approached  by  people  about  legislation  in  which  they  were  in- 
terested; and  I  felt  that  it  was  my  duty — that  was  before  we  got  so 
good  as  we  are  now — to  be  polite  to  everybody,  and  to  stop  and  talk 
to  them  and  answer  any  questions  they  might  see  fit  to  ask;  and  thus 
give  them  a  predicate,  all  they  needed,  it  appears,  to  go  off  and  make 
a  report.  I  did  not  suppose  they  were  making  reports  of  such  mat- 
ters But  at  any  rate,  that  was  my  habit  when  I  was  in  the  Senate. 
I  know  I  used  to  think  that  we  ought  to  abolish  the  practice  of  people 
coming  into  the  marble  room  and  sending  in  cards  for  Senators  to 
come  out  while  the  Senate  was  in  session  I  frequently  gave  some 
excuse  for  not  going  out.  I  know  that  if  I  was  in  the  Senate  again,  I 
would  never  go  out  unless  it  was  something  of  extreme  importance 
that  called  me.  I  do  not  think  that  Senators,  when  the  Senate  is  in 
session  and  business  is  being  transacted,  should  be  interrupted:  they 
should  devote  their  entire  time  and  attention  during  sessions  of  the 
Senate  to  the  business  of  the  Senate.  But  I  think  it  is  the  duty  of  a 
public  official  at  appropriate  times  to  see  anybody  who  wants  to  see 
him  about  any  legitimate  business;  and  while  I  was  seen  by  some- 
body every  day,  I  have  no  recollection  of  anybody — and  I  would  have 
a  recollection  of  it  if  such  a  thing  had  ever  occurred — ever  approach- 
ing me  in  any  improper  way,  or  suggesting  anything  improper.  I 
never  had  anybody  make  a  suggestion  that  was  open  to  criticism: 
and  as  I  have  taken  occasion  to  say  in  an  interview  that  I  gave  out  at 
home  after  MulhaU's  testimony  came  out,  I  do  not  believe  there  is  one 
instance  in  ten  thousand,  according  to  my  experience,  where  anybody 
has  ventured  to  mention  to  any  Senator — and  I  suppose  it  is  the 
same  in  the  House,  although  I  have  no  personal  experience  there— 
where  anybody  has  ventured  to  suggest  anything  that  is  improper, 
and  not  only  that,  but  where  anything  improper  is  even  thought  of, 
much  less  done.  People  may  approach  you  who  want  to  say  some- 
thing they  should  not,  but  they  never  did  to  me.  I  never  had  any 
trouble  of  that  kind. 

Now  coming  back  to  the  National  Association  of  Manufacturers,  I 
have  met  Mr.  Kirby  of  Dayton  in  a  general  way.  I  never  had  any 
intimate  acquaintance  with  him.  I  knew  him  as  a  prominent  citizen 
of  a  neighboring  city,  and  a  prominent  citizen  of  our  State;  a  man  of 
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high  character.     He  was  connected  with  il 
nent  in  it ;  I  knew  that.     He  was  a  man 

respected   by  everybody.     Yet    I    have  i >collecl    ■ 

speaking  to  me  aboul  any  bill      [f  he  had  done 
very  careful  to  have  given  attention  to  il    and    I  would 
pleasure  to  me  to  agree  with  him  if  I  might  have 
luit   I  do  nol   think  thai   he  ever  spoke  to  me  on  i 
At  least,  I  have  no  such  recollection.     The  truth 
him  but  a  few  time-  in  my  life  although  I  knew  <>f  him 
citizen  of  our  neighboring  citj  of  Dayton 

As  far  as  the  association  itself  i-  concerned,  it  v» 
my  attention  by  a  speech  made  1»\  .--.  I' 
L907.     He  had  been  advocating  a  revision  ol  the  tariff  d 
was  opposed  to  a  revision  of  the  tariff  downward.     I  tl 
a  joh  that  our  Democratic  friends  could  attend  to 
could,  and  I  was  willing  to  let  them  do  all  the  revising  dowi 
and  I  did  not  at  tiiat  time  know  of  an\  occasion  for  doil 
the  kind.     So  that  when  Mr.  Taft  was  making  hi-  spe< 
took  pains  to  call  on  him  to  explain  what  reason  In-  I 
to  revise  the  tariff  downward:  what  was  wrong;  on  wl 
reduce  the  tariff — whether  on  iron  orsteel  or  com  or  wheat  or  I 
or  horses  or  mules— what  was  it  that  was  too  high     on  gla: 
tery  or  what  other  of  a  number  of  things,  all  indusi 

State.     J  never  could  get  ;m\  specific  answer  from  him  until  I 
a  speech  in  Columbus  in  which  he  said  that  he  did  not 
tariff  expert      1  am  not  trying  to  give  his  exact  I 
meaning  of  it — and  therefore  could  nol  answer  in  detail  ju 
rate  of  duty  should  he  on  each  article     which  was  a   \> 
answer  to   make — but   that    he  was  ur"\<'rned   largel)    an 
largely  in  the  opinion  he  held  that  there  ought  t<>  I 
tariff  downward,  by  some  resolutions  that   had  been  I  by 

National  Association  of  Manufacturers,   and   the}    w< 
favoring  a  revision  of  the  tariff  downward.      I  had 
ciation,  no  doubt,   before  that    time;  Mr.   Mulhall  hi 
about  it.     But  the  association  had  never  cut  am. 
bad  no  place  there     until  this,  and  I  was  quit< 
action. 

Senator  Cummins.   I  think  you  spoke  of  tl 
being  made  in  eighteen  ninety  somethin 
hundred  and  somet  hing  ' 

Mr.  FORAKER.    In     1907.       Mr.    Tall     made    thi 

1907,  at  Columbus,  Ohio.     Thi  i   was  the  first  th 
impression  on  my  mind  as  to  the  attitude  of 

of  Manufacturer-  about    any  kind  of  Ipgisl 
fighting  a  revision  of  the  tariff  downward,  ami 
1  thought  it  would  break  our  party  in  two,  and  pu 
I  did  not  hesitate  to  say  so;  and  in  the 
think  I  may  repeat  that  was  my  opinioi 
Another  'matter   that    the    Natonal     \ 
bad  up  was  the  creation  of  a  tariff  coinmi 
1  was  openly  opposed  to  thai,  in  tl      ? 
mound   that'   in   the  first    place  a   board   I 
meant    made    up   of    free    trader-    ami    pr< 
words  Democrat   or  Republicai  lid 
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to  give  a  tariff  law  satisfactory  to  anybody.  It  would  not  suit  pro- 
tectionists, it  would  not  suit  free  traders,  for  it  would  be  a  compromise 
measure.  I  was  opposed  to  that,  for  that  reason.  I  was  opposed 
to  it  also  because  i  thought  it  would  keep  the  question  of  the  tariff 
constantly  open;  and  in  the  next  place  I  thought  if  the  Republican 
Parly  made  a  tariff  too  high,  there  would  probably  be  some  low- 
t  a  riff  men  on  the  board — Senator  Cummins  is  a  low-tariff  man;  he 
will  excuse  me  for  referring  to  it. 

Senator  Cummins.  You  are  quite  right. 

Mr.  Foraker  (continuing  i  And  some  other  men  would  be  on  who 
would  be  high-tariff  men,  and  we  would  be,  therefore,  perhaps  in  this 
situation,  that  we  would  have  a  board  that  would  make  a  recommen- 
dation that  would  involve  provisions  we  did  not  like,  yet  we  would 
either  have  to  accept  them  because  they  came  from  our  board,  or 
oppose  them;  and  if  we  opposed,  it  would  look  as  though  we  had  been 
acting  in  bad  faith,  that  we  would  not  follow  the  recommendations  of 
our  own  board;  and  if  we  accepted,  we  would  have  to  vote  for  some- 
thing in  which  we  did  not  ourselves  believe.  At  any  rate  I  did  not 
believe  in  a  tariff  board.  I  thought  the  duty  rested  on  Congress  to 
make  the  tariff,  and  I  was  willing  to  take  my  share  in  it  We  had 
made  the  Dingley  law,  under  which  the  country  had  had  unparalleled 
prosperity.  Those  were  my  views  at  that  time,  so  that  I  was  not  in 
accord  with  the  National  Association  of  Manufacturers,  either  in 
regard  to  the  revision  of  the  tariff  downward,  or  as  to  the  creation  of 
a  tariff  commission,  and  I  am  a  little  surprised,  when  the  record  is 
looked  up,  by  the  report  that  was  made  to  me  as  to  my  attitude  all 
the  way  through  about  labor  legislation.  I  find  that  I  supported 
nearly  every  labor  bill  that  was  offered — advocated  it — so  far  as  I  can 
recall,  so  far  as  the  record,  as  it  has  been  examined  by  my  clerks, 
discloses. 

I  have  here  a  pamphlet,  which  I  do  not  want  to  put  in  the  record, 
but  which  was  prepared  by  some  ardent  friends  of  mine,  and  approved 
by  me  before  it  was  printed,  as  a  campaign  document:  but  it  truth- 
fully states  that  I  introduced  and  advocated,  before  the  Committee 
on  Interstate  Commerce — I  suppose  it  was — and  reported  favorably 
out  of  that  committee  on  June  l'4,  1902,  a  railroad  safety  appliance 
bill,  No.  3650,  Fifty-seventh  Congress,  which  required  better  appli- 
ances, such  as  air'brakes  and  couplers,  and  I  do  not  know  what  all. 
I  would  have  had  to  look  at  the  bill  to  see  just  what  it  was,  and  I  did 
not   think   that  was  important. 

Senator  Walsh.  That  was  in  1902,  Senator!' 

Mr.  Foraker.  It  was  passed  in  1902.  I  refer  to  the  Record  of 
June  24,  1902.  It  was  a  railroad  safety  appliance  bill,  No.  3650, 
Fifty-seventh  Congress. 

1  may  say  here  that  the  record  shows  that  while  I  was  governor 
of  Ohio  we  passed — our  legislature  passed;  I  had  nothing  to  do  with 
it  except  that  I  was  governor  and  might  have  stopped  it  if  I  did  not 
want  it,  perhaps,  having  some  influence,  and  I  had  some  in  those 
days  the  first  eight-hour  bill  we  ever  had  in  Ohio,  which  was  passed 
with  my  entire  approval.  Before  that,  10  hours  was  the  legal  day's 
work  in  Ohio  in  the  absence  of  a  contract.     We  made  it  hours. 

Senator  Nelson  will  remember  that  when  the  law  prohibiting  the 
consecutive  employment  of  railroad  employees  for  longer  than  16 
hours  was  before  the  Senate,  I  advocated  that  bill,  except  only  that 
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I  wanted  it  made  10  hours  instead  of  16  how 
as  you  w  ill  find  it  in  the  Record  of  June  26,  I 

1  do  not  want  any  man  to  be  running  the  i 
am  riding  to  have  been  on  duty  longer  thai 
not  been  on  duly  longer  than  ten 
ought  to  be  required  to  endure. 

I  might  read  more  to  the  same  purport,  but  tin 

Then   yon  will   remember  we   had   two  emplo 
applicable  to  common  carriers,  and  I  supported1  both  • 
which  was  passed  in  1 906,  w  aa  held  l>\  t  he  Supreme  < 
stitutional  because   it    applied    to   intrastate  as   wrell 
railways. 

To  amend  that   so  as   to  obviate  thai   defect,  in   19 
another  bill,  which  1  supported  in  speech  a-  well  a-  b 
the  bill  of  L906. 

The  only  labor  hill  thai    1  have  opposed     and  I  opposed  I 
vigorously  as  I  could     was  a  hill  introduced  l>\  somebody, 
now  remember  who,  which  provided  that  if  any  man  worked  lo 
than  eight  hours  a  day.  the  man  himself  should  he  liable  I 
id'  |5,  and  the  employer  who  permitted  him  to  work  for  him 
than  eighl  hours  a  day  should  he  liable  to  a  line  oi 

I  opposed  that   on   the  ground  that    while  a  -iiiL'le  man.   I 
familv  dependent  on  him,  might  afford  to  ho  rest 
vet  another  man  might  have  a  family,  a  sick  wife  and  ai< 
'and  have  doctors'  hills  and  drug  bills  t"  pay,  and  if  he  v. 
work  longer  than  eighl  hours,  tin-  was  a  tier  countrj  and 
to  be  allowed  to  do  it. 

1  opposed  that  bill.     1  remember  that  particularly,  becaus< 
campaign  I  was  waited  on  by  a  Lot  of  gentlemen  who  cla 
were  representatives  of  labor  organizations,  and  I  v. 
that  bill,  and  openly,  to  them  and  also  in  public 

do  so. 

I  think  my  colleagues  who  served  with  me  will  on< 
crats  as  well  a-  Republicans,  hear  testimony  that  t 
difficulty  in  knowing  where  1  stood  upon  anything  thai  I 
interest  in  to  help  discuss. 

There  are  a  lot  of  other  labor  bill-  here   m  the  same 


not  stop  to  mention,  simply  saying  that  with  I 
injunction  bills,  which,  for  reasons  all  are  familu 

osed  in  every  form  in  which  they  were  presented, 

ne  bill  imposing  a  penalty  if  a  man  worked  lo 

ay,  I  supported  every  bill  that  came  up  in  I 
ihere      Of  course  1  may  be  in  error  about  it. 
recall  everything  correctly,  bul   1  have  !■• 
which  have  been  out  before  me  after  an  •  '  ' 


mjunc,. 
one 

day, 

then 

l< 

,/hich  have  been  put 

be  made  of  the  Congressional  Record  I 

and  I  think  my  statement  i-  entireh  i 

So  that  if  in  any  instance  I  was 
Association  of  Manufacturers  wanted 
asked  me  to  be,  nol  because  Mr.  Mulhall  I 


because  anybody  had  asked  me  to  be.  bul 
approved  the  position  I  took,  and  I    • 
can  say  in  all  truthfulness  thai    I   a 
else,  in  connection  with  any  legislation 


I 
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just  what  was  the  right  thing  or  the  best  thing  to  do;  sometimes  we 
made  mistakes;  but  that  is  the  record,  whether  it  is  good  or  bad. 

Having  disposed  of  that,  and  getting  back  now  to  Mr.  Mulhall's 
statement  that  he  came  to  Cincinnati  in  answer  to  my  letter  of 
January  21,  1908,  his  own  letter  shows  that  he  did  not  come  then, 
that  he  never  came  until  September  10,  1908,  after  the  presidential 
nominations  had  been  made. 

Therefore  it  is  that  his  story  falls  to  the  ground,  when  he  says  that 
I  furnished  him  with  a  list  of  prominent  citizens  for  him  to  visit  in 
Cincinnati,  to  find  out  how  I  stood  with  respect  to  the  Presidency. 
I  have  no  recollection  of  ever  furnishing  him  with  any  list,  and  cer- 
tainly not  before  the  presidential  nomination  was  made. 

He  speaks  of  the  Metal  Trades  Association  and  its  secretary.  I  did 
not  know  at  that  time  that  there  was  such  an  organization,  and  so 
far  as  I  can  recall,  I  did  not  then  know  Mr.  Wuest,  the  secretary,  to 
whom  he  refers,  and  I  do  not  know  him  now.  I  never  did  know  him. 
I  do  not  know  anything  about  how  he  stood. 

When  Mr.  Mulhall  came,  on  September  10,  1908,  we  were  nearing 
the  close  of  the  presidential  election,  and  he  came  then  to  see  me, 
and  he  said  in  his  report,  which  always  followed  every  interview  he 
had  with  anybody,  that  he  saw  Mr.  George  B.  Cox  come  into  my 
office  and  go  into  my  private  room.  I  think  there  is  a  gentleman  in 
this  room  who  could  testify,  if  he  were  on  the  stand,  that  at  that 
time  Mr.  Cox  was  not  coming  to  my  office.  Mr.  Cox  had  gone  into 
the  other  camp,  and  we  passed  each  other  on  opposite  sides  of  the 
street.  He  was  not  coming  to  my  office  at  that  time.  Mr.  Mulhall 
must  have  mistaken  some  other  individual  for  Mr.  Cox,  for  I  can  not 
understand  why  he  should  write  an  untruth  about  it.  There  is 
evidently  a  mistake,  because  Mr.  Cox  has  never  been  in  my  office 
since  he  became  an  ardent  supporter  of  Mr.  Taft,  which  he  was  in 
that  campaign.  The  last  time  I  can  recollect  that  Mr.  Cox  was  in 
my  office  was  perhaps  in  the  year  1907,  but  I  could  not  fix  the  date. 
I  remember  he  came  to  see  me  once,  about  something,  along  about 
that  time.  But  after  the  lines  were  drawn,  and  he  was  on  the  other 
side,  he  stayed  on  his  own  side  and  I  stayed  on  mine.  There  was 
nothing  ugly  or  bitter  in  our  relations,  but  there  was  no  political 
friendship. 

Now,  when  Mr.  Mulhall  came  to  Cincinnati,  September  10,  1908, 
he  did  not  come  on  my  invitation,  and  I  did  not  pay  his  expenses. 
It  is  true,  I  suppose,  as  he  stated  here,  that  the  National  Associa- 
tion of  Manufacturers  paid  his  expenses.  I  do  not  imagine  he  paid 
them  himself,  in  view  of  what  he  has  testified  about;  but  however 
that  may  be,  he  dropped  in  on  me  without  any  invitation  from  me  at 
all.  He  came  to  Cincinnati,  as  his  own  testimony  develops,  to  see 
Mr.  Taft  and  Mr.  Vorys,  and  to  get  a  Cabinet  position  for  some  mem- 
ber of  his  association  whom  he  represented,  and  Mr.  Vorys  has  made 
answer  to  that,  so  I  need  not  dwell  upon  it. 

I  do  not  think  of  anything  else.  I  will  hand  these  letters  to  the 
clerk,  and  ask  that  they  be  embodied  in  the  record,  as  the  committee 
has  granted  permission. 

The  Chairman.  That  will  be  done,  Senator. 

Senator  Foraker.  And  I  would  like  to  substitute  copies  for  the 
originals. 
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They  will  be  found  to  be  correcl  copies,  1  believe,  alt] 
nol  had  I  ime  to  compare  them. 
The  Chairman.  Thai  will  bedone.    The  clerk  will  attend  I 

(Tin*  letters  referred  to  arc  as  follows 

FORAKI  if    EXHIBIT    No.   I  . 

lion.  Joseph  B.  Foraker, 

United  States  Senate,  Washington,  l>.  I 

Dear  Senator:  There  is  a  delegation  ol  10  gentlemi 
organizations  in  this  vicinity,  would  be  greatly  pleased  if 
receiving  them  at  your  home  oral  your  office  in  the<  apitol 
1907)  afternoon  at  any  hour  you  maj   Bet.     Thow      entli 
leaders  in  this  vicinity  and  you  have  mel  them  bi 
the  President  a  couple  of  years  ago.    They  wish  to  renew 
become  active  friends  of  the  gentleman  that  we  believe  is  fu 
equipped  to  till  the  greal  office  ol  President  of  the  United  St 
who  is  mentioned  for  this  greal  office.     In  other  words  the)  wish  I 
your  behalf  until  the  close  oi  the  campaign  in  1908 
grant  this  interview  it  will  be  a  greal  pl<  them  as  well  i 

humble  servant. 

Very  respectfully, 

Rot  I 


Foraker  Exhibit  No 

M.  M.  Mui.hai.l,  Esq., 

Room  S15  American  Bldg.,  Baltimt 

Dear  Sir:  Referring  to  your  letter  of  March  5th,  1  will 
your  friends  at  any  hour  ii  may  .-ait  your  convenien< 
noon.    It  will  probably  be  better  for  your  to  call  at  my  n 
Unless  I  hear  f mm  you  to  the  contrary  I  will  await  you  th< 
Very  truly,  yours,  etc., 


I  'oh  \ki  r  Exhibii   N 

WORKINOMl 

Hon.  Joseph  P>.  Foraker, 

1500  16th  St.,  Washington,  D.  (  . 

Dear  Senator:  Yoursof  March  6th  bas  been  •• 
We  appreciate  very  much  your  kindm  prompt 

and  will  say  thai  the  commiu<<-  appointed  to  call  i 
city  at  one  p.  m.  by  B.<&  0.  mad.  and  will  beat  yourl 
make  it. 

Thanking  you  again  for  your  kindness  in  r« 

Very  sinc<  rely  yours,  w    ..    ,, 


FORAKI R    I 

Mr.  M.  M.  Mi  LHAi  i  .  Balti 

Dear  Sir:  Ii  you  will  kindly  call 
Washington,  at  somi  i  on1  enient  tii 
Very  truly  yours,  etc., 


? 
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Foraker  Exhibit  Xo.  5. 

Cleveland,  Ohio.  May  23,  1907. 
Hon.  Joseph  B.  Foraker, 

1500  Sixteenth  Street,  Washington,  D.  C. 

My  Dear  Senatoe  :  I  came  here  from  New  York  lasl  Monday  morning  on  a  mission 
for  our  organization  in  New  York  City,  and  since  I  have  been  here  I  have  circulated 
around  a  good  deal  among  my  old  political  friends,  and  they  are  all  under  the  impres- 
sion that  I  am  here  in  the  interest  of  some  politician.  I  certainly  believe  that  there 
is  a  splendid  chance  here  after  four  days  looking  around,  to  beat  Burton  in  his  own 
town.  All  the  old-line  politicians,  such  as  ex-Judge  Dellenbargh.  ex-State  Senator 
Burke.  Billy  Akers  and  several  others,  all  are  very  sore  against  Burton,  and  I  had  an 
interview  yesterday  for  over  an  hour  with  Mr.  Burke  and  he  informed  me  that  it  would 
be  the  easiest  thing  in  the  world  to  beat  Burton  here  providing  there  is  anybody  to 
start  the  ball  rolling  aright.  In  addition  to  this  I  find  there  is  a  very  bitter  feeling 
against  the  President  and  his  Secretary  of  War  among  the  members  of  organized  labor, 
and  there  could  be  easily  meetings  gotten  up  to  protest  against  Taft.  which  I  believe 
would  to  a  great  extent  put  him  out  of  business  in  this  country  if  it  was  rightly  worked. 
I  send  you  this  information  so  that  if  I  am  able  to  help  you  while  I  am  in  Ohio,  I  will 
very  gladly  do  so,  and  if  you  wish  to  put  me  in  touch  with  any  of  your  friends  here,  I 
will  meet  them  as  soon  as  I  hear  from  you.  Burton  at  the  present  time  is  out  of  the 
city  and  the  meeting  of  their  county  committee  to  pass  resolutions  for  Taft  was  a  fail- 
ure last  evening.  Besides  this  the  statement  made  by  Mr.  Mack  of  Sandusky  has 
caused  a  good  deal  of  comment  around  here  yesterday  and  to-day.  and  from  the  trend 
of  what  I  could  pick  up  it  is  extremely  favorable  to  you.  When  I  phoned  you  from 
Baltimore  on  last  Saturday,  I  was  about  to  go  down  town  to  attend  a  meeting  of  our 
organization  in  Baltimore,  and  I  know  that  the  situation  in  Baltimore  is  in  first-class 
shape,  and  you  can  use  our  organization  there  at  any  time  you  wish  to  do  so. 

I  expect  to  visit  several  cities  throughout  this  State  in  the  next  few  months,  so  if  I 
am  of  any  service,  please  notify  me  at  once,  for  I  am  anxiot  s  to  aid  your  cause. 
Believe  me  ever  to  be,  sincerely  yours, 

M.  M.  Mulhall. 

Confidential. 

Forest  City  House, 

Cleveland,  Ohio. 


Foraker  Exhibit  Xo.  6. 

United  States  Senate, 

May  27,  1907. 
M.  M.  Mulhall,  Esq., 

Forest  City  House,  Cleveland.  Ohio. 

Dear  Sir:  I  have  your  letter  of  May  23rd.  but  only  a  moment  in  which  to  make 
answer.     I  thank  you  for  giving  me  the  information  it  imparts. 

As  soon  as  I  can  get  through  with  this  Brownsville  investigation  I  will  return  to  Ohio, 
and  then  try  to  give  matters  proper  attention.  As  to  your  own  situation  in  Baltimore, 
I  will  talk  with  you  about  that  when  I  see  you.  Just  now  I  think  it  is  best  to  let 
everything  stand  still. 

Verv  trulv  vours.  etc.,  J.  B.  Foraker. 


Foraker  Exhiiut  Xo.  7. 

Ci.aypool  Hotel, 
Personal.  Indianapolis,  Pic  15.  1907. 

Hon.  Jos.  B.  Forakkk. 

United  States  Senate,  Washington,  D.  C. 
My  Dear  Senator:  It  has  been  some  time  since  I  wrote  you.  the  last  letter  I  re- 
ceived from  you  was  at  the  Forest  City  House.  Cleveland,  Ohio.  Since  then  I  have 
traveled  almost  over  the  entire  Union  and  wherever  I  have  gone  I  have  spoken  a 
good  word  for  my  dear  old  Ohio  chieftain.  I  have  been  all  over  Ohio  since  I  last 
wrote  you  and  I  quietly  took  hand  in  the  last  mayoralty  fight  in  Cleveland,  and  I  feel 
that  I  have  done  work  there  thai  would  very  much  meet  with  your  approval.  I  am 
greatly  pleased  to  report  that  wherever  I  go  that  sentiment  is  gradually  growing  in 


MAIXTKN  ANi  I.  "I     \    I  m;r.\     DO  IXFLU1 

your  favor  and  I  ran  no1  see  an; 

part;  ii  there  is  a  vigorous  t i «_r  1 » t  pul  up  for 

1  am  ready  al  any  time  to  have  thai  Baltim 
about,  to  pass  resolutions  ingyou  wh< 

a  similar  organization  in  St,  Louis  which  wil 
will  advise  to  have  ii  done.     1  know  you  will  be  plea 
you  last  that  1  have  1  een  promoted  and  placed  in 
National  Association  of  Nfanufactur 
for  you,  for  the  nexl  five  months. 

1  expecl  to  be  stationed  in  this  city  until  the  I 
somewhal  Interested  in  the  fight  for  the 

1  read  with  a  greal  deal  of  pleasure  the  Presid< 
ing  that  he  would  not  again  be  a  candidate  sol  •  thathii 

inai  i  its  up  for  you,  besides  1  think  the  atmosphere  •■'•ill 
and  other  States  by  tlu'iv  being  two  Candida 
net  and   I   feel  thai  Mr.  Tan  will  have  his  hand-  full  I 
not  be  aide  to  give  as  much  attention  '< 

I  will  be  greatly  pleased  to  hear  from  you  and  il  there 
any  little  information  you  want  me  to  gather  Ihi 
any  other  States  1  may  \  Lsil  I  shall  be  glad  to  send  ii  I 

i  expecl  t"  be  a  delegate  myself  in  the  fourth  district  ol  " 
tion  in  June  and  1  intend  to  1"'  a  factor  in  that  State  for  tl 

1  will  close  by  wishing  you  the  success  you  deserve  for 
the  past  and  wishing  to  Bee  you  the  candidate  of  our  ; 
Very  sincerely  yours, 

Address: 

Claypool  Ih'tel.  Indianapolis. 


Foraker  Exhibit  Ni 

IMi  i 

<   OMMTTTEE   ON    Pa(  IFIC  ISLAl 

/'■ 

M.  M.  Mulhall,  Esq., 

Indianapolis,  Ind. 
Dear  Sir:  Referring  to  your  letter  of  De  ember  15th,  I  ei 
view  with  Mr.  Mudd  published  in  today's  Waahh 
says  it  mi'dn  be  well  for  you  to  have  your  friends 
position      1  am  so  hurried  1  have  uo  time  to  write  m<  i 

continued  friendship  and  g 1  will,  all  of  which  is  verj  much 

Very  truly,  yours,  ■ 


Forakeb  ExHiBn 

Is 

Hon.  J.  B.  Fokaki  a, 

('.  S.  Senator,  Washington,  D 

Dear  Senator:  I  wro             u  aboul  thn 
pointed  in  nol  receiving  an  answer  to  mj  l< 
1  am  engaged  here  in  the 
the  presem  time  thai  1  think  I  could  ' 
reaches  you,  and  you  wish  me  I m« 

drop  over  any  .Mile  you  mighl 

this.  I  remain. 

\  ery  faithfully,  yours, 

Room  50(i,  Claypooi    Hotbi 

/ 
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Foraker  Exhibit  No.  10. 

United  States  Senate, 
Committee  on  Pacific  Islands  and  Porto  Rico. 

January  9.  1908. 
M.  M.  Mulhall,  Esq., 

Room  506,  Clay  pool  Hotel,  Indianapolis,  Tad. 

Dear  Sir:  I  have  yoi  r  letter  of  Jam  ary  7th.  I  received  your  former  letter  while  in 
Cincinnati,  and  at  once  wrote  you  according  to  the  address  you  gave,  saying  that  I 
hoped  you  would  set  your  organization  in  motion  without  further  delay/  I  referred 
to  the  Baltimore  association  from  which  a  committee  waited  upon  me  with  you  last 
spring.  I  did  not  hear  from  you  again  until  now,  and  feared  you  did  not  feel  like 
taking  the  matter  up. 

I  expect  to  return  to  Cincinnati  the  latter  part  of  next  week,  or  the  first  of  the  week 
following.     If  you  are  not  East  before  then  I  shall  hope  to  see  you  at  that  time. 
Hastily,  but  very  truly  yours,  etc., 

J.  B.  Foraker. 


Foraker  Exhibit  No.  11. 

Indianapolis,  Ind.,  January  17,  1908. 
Hon.  J.  B.  Foraker, 

Cincinnati,  Ohio. 

My  Dear  Senator:  Your  letter  of  December  17th  must  have  certainly  gone  astray 
and  yours  of  January  9th  has  been  received  by  me.  I  just  returned  from  Chicago,  Ills., 
and  found  your  letter  here  waiting.  I  am  certainly  greatly  pleased  to  receive  both 
letters  from  you  and  I  read  with  a  great  deal  of  interest  the  clipping  from  Mr.  Mudd  in 
the  Washington  Star.  I  want  to  truthfully  say  that  I  have  been  traveling  a  great  deal 
over  the  country,  and  I  have  never  missed  the  opportunity  of  saying  a  kind  word  for 
my  old  chief  and  I  am  only  too  anxious  to  get  in  the  game  in  Maryland  and  do  any- 
thing I  possibly  can  to  help  you  out.  I  told  you  in  a  former  letter  that  I  have  been 
promoted  in  the  service  of  the  National  Association  of  Manufacturers,  and  I  am  now 
in  charge  of  their  field  work  along  political  lines.  There  will  be  a  very  interesting 
article  in  our  paper  which  is  published  in  New  York  "The  American"  Industries" 
which  comes  out  about  the  15th  or  16th  of  the  month.  Its  an  article  written  by  Mr. 
Van  Cleve,  president  of  our  association  and  it  certainly  shows  that  he  is  not  what  you 
would  call  a  Taft  man  by  any  means.  I  will  send  you  a  copy  of  the  paper  the  moment 
I  receive  it.  I  will  be  greatly  pleased  to  come  to  Ohio  any  time  you  may  designate, 
for  I  am  very  desirous  to  have  instructions  wherever  I  can  be  of  the  best  service. 
I  will  start  the  Baltimore  organization  to  work  at  once,  and  if  Mr.  Mudd  is  friendly  to 
you,  we  can  be  of  great  service  to  him  in  helping  to  get  a  Foraker  delegation  from 
Maryland.  If  you  will  remember  four  years  ago,  I  was  elected  alternate  at  large  from 
the  city  of  Baltimore  to  the  national  convention,  and  I  feel  certain  this  year  I  can  be 
elected  one  of  the  delegates  from  the  fourth  district,  and  at  the  present  time  I  have 
started  the  fight  through  a  number  of  friends  of  mine. 

T  will  close  by  wishing  you  all  the  success  possible,  and  believe  me  to  be, 
Very  faithfully,  yours, 

M.  M.  Mulhall. 

Claypool  Hotel, 

Indianapolis,  Ina. 


Foraker  Exhibit  No.  12. 

Cincinnati,  Ohio,  January  21,  1908. 
M.  M.  Mulhall,  Esq., 

( 'laypool  Hotel,  Indianapolis,  Ind. 
Dear  Sir:  On  my  return  here  yesterday  I  found  awaiting  me  your  letter  of  January 
17th.     I  expect  to  be  here  until  noon  of  next  Saturday.     I  hope  to  be  able  at  that  time 
to  leave  here  for  Washington.     If  you  could  conveniently  come  here  for  a  short  inter- 
view, at  my  expense  of  course,  I  will  be  very  much  obliged. 
Hastily,  hut  very  truly,  yours,  etc., 

J.  B.  Foraker. 


MAINTENANCE  OF  A    I  OBB1     TO  IN] 

Fob  \ki  i:  Exhi 

M    \\I 

Hon.  Jos r in    B     I  0RAK1  R, 

U.  S.  Senate,  Washington,  D.  I 
Dear  Senator    Yours  of  January 
from  Fori  Wayne      I  was  told  a1  the  hotel  thi  n 
nati  on  Saturday,  and  1  was  very  sorry  that 
am  leaving  here  to-morrow  for  a  short  trip  I 
ington  ahoul  the  close  of  this  week,  and  li 
will  be  extremely  glad  to  see  you.    <  >: 
some  disadvantage  tome,  because  1  can  q<  I 
liko  to.  so  thai  is  the  reason  thai  I  am  nol  proi 
close  by  hoping  to  have  the  pleasure  of  sei 
Very  sincerely,  yours, 


FoBAKB  B   EXHIBIT  No.  It 

Hon.  Joseph  15.  Foraker, 

( 'incinnati,  01 

My  Dear  Senator:  I  exped  to  be  in  Cincinnati  in 
like  greatly  to  have  a  conference  with  you  in  relatioi 
that  you  are  fully  posted  on  the  splendid  fighl  tl 
at  the  Chicago  convention,  and  I  wish  to  say  tl 
the  Ohio  campaign  this  fall.     1  was  over  to  St.  Louis 
talk  with  Mr.  Van  Cleave,  presidenl  of  oui 

write  you  and  anything  thai  the  National  A iation  of  M 

tions  affiliating  with  its  can  do  for  you,  will  be  gladly  done  if  you  think 
any  Bervice  to  you  in  this  nexl  campaign.     1  feel  certain 
Mr.  Van  Cleave  by  this  time,  bo  for  the  al- 
and see  if  we  can  nol  do  something  to  repay  your  many  kit 

I  am  leaving  here  on  Monday  for  New  York 
answer  this  letter  170  Broadway,  New  York  City,  our  • 

Trusting  to  hear  from  you  at  your  earliest 
Very  sincerely,  yours, 

170  Broadway. 

New    York  '  *ity. 


lYiKAKl  B    ElHIBn    '■  ■ 


• 


Hon.  M.  M.  Mi  i.hall, 

No.  170  Broadway,  Nt      Fori   I 

Dear  Sib:  Your  letter  jusl  received.     I  •  ■    ■ 
Washington  and  hope  to  go  from  there 
stop  in  New  York  at  the  Waldorf.     U  ■ 
spend  a  pari  of  the  summer  in  Maine.     I  will 
for  a  week  or  two.     You  can  probably  -• 
dorf.    I  will  be  glad  to  see  you  ime. 

I  have  nol  re<  eived  any  letter  from  Mi 
Very  truly,  yours,  etc., 

\KM:    I 

Hon.  J.  B.  Foraker, 

I 

Dear  Senator:  Yours  of  tl  e     Sth  i 
unable  to  reach  New  York  on  Frida 
district-  giving  some  attenti  a 
consin  district,  where  Judge  JenkL 
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found  your  letter  on  my  arrival  here  yesterday,  and  I  also  received  a  copy  of  a  letter 
sent  to  you  by  President  Van  Cleave  of  our  organization.  I  wish  to  join  Mr.  Van 
Cleave  in  saying  that  if  my  services  are  of  any  use  to  you  in  the  coming  campaign,  I 
shall  be  very  glad  to  volunteer  to  help  you  out. 

There  are  over  a  thousand  members  of  different  organizations  in  Ohio  that  we  are 
affiliated  with,  among  them  some  of  the  biggest  manufacturers  in  Ohio,  and  I  feel  that 
we  could  put  a  lot  of  workers  among  those  people  this  coming  fall  who  could  clearly 
convince  them  of  the  splendid  services  you  have  rendered  to  the  manufacturers  of 
the  country  at  the  last  session  of  the  Senate. 

From  newspaper  clippings  I  understand  you  have  gone  to  Maine  on  a  vacation,  so 
after  your  return  to  Cincinnati  I  shall  be  pleased  to  hear  from  you,  and  if  my  sendees 
are  needed  by  yourself  and  friends,  I  will  be  only  too  glad  to  answer  your  call. 

Hoping  for  your  safe  arrival  in  Ohio  again,  believe  me  to  be, 
Faithfully,  yours, 


Hotel  English, 

Indianapolis,  Ind. 


M.  M.  Mulhall. 


Foraker  Exhibit  No.  17. 


July  26,  1908. 


Hon.  M.  M.  Mulhall, 

Hotel  English,  Indianapolis,  Ind. 
Dear  Sir:  I  write  merely  to  acknowledge  the  receipt  of  your  letter  of  the  22nd 
inst.  to  Senator  Foraker  who  is  absent  on  his  summer  vacation  up  on  the  northeast 
coast  of  Maine,  and  to  say  that  it  will  be  brought  to  his  attention  on  his  return  home, 
which  will  be  about  the  middle  or  latter  part  of  next  month. 

Very  truly,  yours,  etc.,  . 

Foraker  Exhibit  No.  18. 

Northeast  Harbor,  Me.,  July  28,  1908. 
M.  M.  Mulhall,  Esq., 

Care  Hotel  English,  Indianapolis,  Ind. 
Dear  Sir:  Your  letter  of  July  22nd  has  reached  me  here.  I  do  not  know  of  any 
special  features  of  the  general  situation  to  write  about  at  this  time.  So  far  as  I  can 
observe,  everything  is  progressing  much  as  usual  in  such  campaigns.  I  had  a  very 
kind  letter  from  Mr.  Van  Cleave.  I  have  written  acknowledging  it  and  thanking  him 
for  the  willingness  he  manifests  to  help  us  in  our  contest.  I  do  not  at  this  time  know 
of  anything  special  that  he  or  anyone  else  can  do,  but  if  later  a  different  situation  in 
that  respect  should  develop,  I  will  be  glad  to  know  that  I  am  at  liberty  to  write  him 
freely.  I  recognize  that  you  have  perhaps  been  of  assistance  in  bringing  about  his 
action  and  thank  you  accordingly.  I  hope  you  will  keep  me  advised  as  to  your 
whereabouts  so  that  I  may  call  upon  you  and  know  where  to  address  you  if  that  should 
prove  necessary.  I  expect  to  return  to  Ohio  not  later  than  September  first. 
Very  truly,  &c, 

J.  B.  Foraker. 


Foraker  Exhibit  No.  19. 

Indianapolis,  Ind.,  August  17,  1908. 
Hon.  Joseph  B.  Foraker, 

Kimball  JIoii.sc.  North  Ens/  Harbor,  Me. 

Dear  Senator:  Your  very  kind  favor  of  July  28th  has  jusl  been  received.  I  have 
been  running  around  a  greal  deal  Eor  the  last  few  weeks,  and  I  just  reached  this  hotel 
to-day  Eor  the  purpose  of  opening  up  headquarters  for  our  organization,  and  I  expect 
to  be  in  this  vicinity  and  State  for  the  balance  of  the  campaign.  My  address  will  be 
Hotel  English,  this  city,  and  I  will  be  extremely  glad  to  be  so  close  to  Cincinnati 
providing  1  can  be  of  any  assistance.  1  will  always  be  glad  to  receive  a  call  from  you 
if  I  can  aid  you  in  any  possible  way. 

Of  course  I  will  have  to  plead  guilty  to  the  charge  of  saying  kind  words  for  you  to 
Mr.  Van  (leave,  but  1  also  wish  to  plead  guilty  that  this  is  not  my  only  offense  in 
your  case,  for  I  have  always  had  the  greatest  admiration  for  your  splendid  ability, 
your  honesty  and  fighting  courage,  and  wherever  I  have  traveled,  it  gives  me  the  great- 
est pleasure  to  remember  my  old  Ohio  chief. 


M  \IN  TKN  AN.   I     OF   A    LOBB1     I"    INI  I   I  I    I 

I  here  are  aboi  i  a  thous  ind  membt 
the  influence  \\  ith  Mr   Van  <  'leave  and  th< 
Closing  with  \ 

Fs  11  hfully,  yoi 

M    M    M 

I '  1 1 1 :  \  K 1  i :    I '.  \  I 1 1 1 1 1 1 
I\I'I\\A!-<" 

Eon.  Josi  i'ii  B.  Foraki  r, 
Traction  Building,  l 

Mv  Dead  Senator:  When  I  had  the  pleasure  of  callii 
lasi  week,  Sept.  LO,  you  made  ii  verj  plain  to  me  thai  Mr  J 
0.,  of  the  Kirby  Manufacturing  Companj 

defeat  your  friends  in  D  1  emphatically  told  ; 

was  some  mistake  and  thai  Mr.  Kirby  was  no1  d<.i' 
been  made  acquainted  on  several  of  the 

always  taken  againsl  class  l<  jislation  in  the  ' 
of  Ohio.     So,  for  thai  reason,  1  knew  thai   your  informant  u 
nmsi  have  gotten  the  story  to  you  wron 

1  am  more  than  gratified  this  morning  to  n 
enclosing  a  copy  of  a  letter  senl  there  bj  Mr    Kirby.     Mr 
understand  thai  he  has  senl  a  copj  of  Mr.  Kirby's  letter  : 
a  copj  '"  make  ii  doubly  sure  thai  ii  has  reached  you,  for  I  1 
Mr.  Kirby  in  thai  section  of  Ohio;   in  fad  all  Ohio,  and  wh 

when  he  becomes  actn  e. 

Ae  1  told  you  al  our  lasi  interview,  our 
were  ready  al  any  time  to  do  all  we  possibly  could  to 
the  U.  S.  Senate,  and  you  can  place  th<  ;  confid 

association  and  ran  trusl  them  implicitly,  either  by  mail  or  othen 
they  can  to  meel  any  requesl  thai  you  may  make. 

I  have  imt  \  e1  received  tin'  lisl  from  yon  which  you  spoki 
hurry  ii  along  so  thai  we  may  take  action  upon  it. 

In  closing  will  Btate  thai  Mr.  Kirby's  letti 
pleasure  to  know  thai  my  statemenl  to  you  was  correct,  and  thi 
With  very  besl  wishes,  believe  me  to  be 
Ever  faithfully  yours, 

Foraker  Exhibit  Mo.  21. 

i  OMMITTEE    ON     l'\ 1 

Col.  M.  M.  Mii.iiAii.. 

Thi  Claypool,  Iridianapolis,  Tnd. 
Dear  Sir:  You  told  me  to  write  you  if  anything  d< 
which  you  could  be  ol  help.     1  do  uol  know  ol  an 
things  of  a  general  oature  which  it  mighl  be  helpful  U 
to  Crucinnati  again  roon  kindlj   lei  me  know. 
account . 

Very  truly  yum-,  etc  . 


Foraki  r  Kxhihh 

Indiaj 

Hmi.  Joseph  P>.  Foraki  b, 

Deab  Senator:  Vours  of  Sept. 
the  same     1  expeel  to  be  in  Cincinnati  u 
BUggesI  in  your  letter,  to  call  on  yo  i,  ; 
chief.     Ii  would  make  nodifferem 
it  would  make  me  all  the  more  loyal  1 
seen,  and  1  have  g01  all  the  confidence  m  the  «   rl 
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I  merely  Bend  this  letter  stating  that  I  feel  it  will  be  an  honor  to  have  an  interview 
with  you.  which  I  will  do  my  best  to  find  time  to  fill  in  the  very  near  future. 
Closing  with  very  best  wishes,  believe  me  to  be  as  ever, 
Faithfully  yours, 

M.   M.  MuLHALL. 

Foraker  Exhibit  No.  23. 

National  Association  of  Manufacturers, 

New  York,  October  5,  1910. 
Hon.  Joseph  B.  Foraker. 

Cincinnati,  Ohio. 

My  Dear  Senator:  I  suppose  you  will  be  surprised  to  receive  a  letter  at  this  late 
date  from  me  in  relation  to  my  visit  to  Beverly,  Mass.,  to  see  the  President  on  Sep- 
tember 12.  I  have  been  so  rushed  with  work  for  the  last  few  weeks  that  it  has  been 
impossible  for  me  to  attend  to  my  mail,  and,  besides,  my  wife,  the  greatest  helper 
I  have  to  keep  up  my  correspondence,  has  been  sick  for  some  time  and  has  been 
unable  to  run  around  with  me,  so  for  that  reason  I  have  got  way  behind  with  my 
correspondence. 

When  I  met  you  on  the  train  coming  from  Boston  last  month,  I  told  you  of  the 
arrangements  1  had  made  to  visit  the  President,  and  those  arrangements  were  fullv 
carried  out.  I  had  a  very  pleasant  interview  with  President  Taft  on  the  12th,  and 
submitted  to  him  a  lot  of  names  of  gentlemen  who  would  help  in  the  campaign  in  the 
different  States  throughout  the  Union.  I  submitted  to  him  10  names  from  Ohio, 
five  in  addition  to  the  ones  that  you  gave  me.  He  stated  to  me  that  he  would  get  in 
communication  with  some  of  the  gentlemen  mentioned  on  your  list  when  he  went  to 
( lincinnati.  He  seemed  to  scrutinize  the  list  very  closely  and  talked  as  if  Mr.  John  H. 
Taylor,  of  East  Liverpool,  and  Mr.  II.  M.  Hanna  were  not  enthusiastic  friends  of  his. 
Of  course  I  did  not  mention  your  name  in  any  shape  or  form,  but  gave  the  entire  list 
as  members  of  our  organization,  which  certainly  they  are. 

He  seemed  to  be  very  anxious  to  get  our  people  actively  to  work  in  Ohio,  and  was 
greatly  pleased  with  the  work  I  told  him  had  been  done  in  Massachusetts  and  other 
States,  and  advised  me  that  I  should  inform  our  people  to  do  everything  we  possibly 
could  to  keep  in  touch  with  the  leaders  of  the  National  Congressional  Committee  so  that 
we  might  be  able  to  help  in  close  Congressional  districts.  He  sent  me  to  the  station 
in  his  automobile,  along  with  Senator  Curtis,  of  Kansas,  and  when  leaving  the  station 
at  Beverly,  Mr.  Norton  stated  that  he  knew  the  President  would  be  pleased  to  see  me 
at  any  time  to  give  some  information  concerning  what  the  manufacturers  of  our  organ- 
ization were  doing. 

I  had  the  pleasure  of  seeing  Mr.  Kirby,  our  president,  in  Washington  about  10 
days  ago,  and  told  him  about  meeting  you  on  the  train,  and  advised  him  to  get  in  touch 
with  you  to  help  out  in  Ohio.  You  know  I  suggested  this  to  you  at  our  interview, 
so  I  hope  Mr.  Kirby  and  our  other  friends  can  be  of  some  help. 

Hoping  to  have  the  pleasure  of  hearing  from  you  and  that  I  can  be  of  some  service 
to  you  in  the  Ohio  campaign. 

Believe  me  to  be,  as  ever,  faithfully  yours,  M.  M.  Mulhall. 

Address:  c/o  National  Assn.  of  Mfrs.,  30  Church  St.,  New  York. 


Foraker  Exhibit  No.  24. 

October  7,  1910. 
Col.  M.  M.  Mulhall, 

National  Association  of  Manufacturers. 

No.  SO  church  street.  New  York  City. 

Dear  Colonel:  I  write  to  acknowledge  the  receipt  of  your  letter  of  October  fifth, 
and  to  thank  you  for  giving  me  the  information  it  imparts.  I  hope  yon  will  he  suc- 
cessful in  your  work  of  organization  in  our  State.  A  few  days  ago  I  met  Mr.  O.  V. 
Parish,  of  Hamilton.  1  told  him  about  giving  you  the  name  of  Mr.  Hooven.  He 
told  me  that  Mr.  Hooven  is  in  Europe  and  that  he  will  probably  not  return  until  near 
election  day.  He  told  me  to  give  you  the  name  of  James  K.  Cullen.  He  is  president 
of  one  of  the  largest  manufacturing  companies  of  their  city. 

I  have  not  vol  seen  Mr.  Kirby,  but  I  will  be  glad  to  see  him  any  time. 

It  is  early  to  predict  what  the  election  result  will  be,  but  according  to  the  advices  I 
am  receiving  Harding  will  be  elected. 

Hastily,  but 

Very  truly  yours,  etc.,  J.  B.  Foraker. 
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\  \  HON  \i     \  sso<  i  v  i  [ON    "i    M 
\ 
Bon.  .1 .  I!.  I'm;  \  k  ik. 

Traction  Building,  Cincinnati,  Ohio. 

My  Dear  Sen  \  roR:  Your  letter  of <  ictober  7th  w 
I  have  been  touring  New  Jersey  for  a  Dumber  ol  our  h 
did  n<>t  have  the  opportunitj  to  answer  your  letter  the  moment  I  •■ 

Since  I  received  your  letter,  I  have  had  .1  long  interview 
John  Kirby,  of  Dayton,  Ohio,  and  he  assured  me  tl  could  d 

touch  wiih  you  on  his  return  to  Dayton,  which  I  sup] 
extremely  anxious  to  have  you  write  Mi     Kirbj   to  meel   you 
motion  a  lol  of  machinery  thai  would  do  vvonderfulh  good  u-rk  I 
Mr.  Harding,  in  <  >hi". 

since  receiving  your  letter  I  have  had  senl  into  1  >hi"  i 
zation  in  New   York  a  number  of  pamphlets  and  letters,  marki 
active  friends  in  Ohio,  to  help  your  candidate  and  to  help  gi  il>li 

I  hope  thai  the  work  we  have  done  will  meel  with  good  1 
advices  we  have  had  from  Ohio,  we  feel  thai  your  friend  will  win. 

I  wanl  to  offer  you  my  hearty  congratulations  on  the  3p<  e  h 
the  policies  of  our  ex-President,  Theodore  R  It,  and  a  uumbi 

the  Easl  and  a  large  percentage  of  the  leading  Republi 
incident.    They  fully  agree  with  you  thai  the  new  nationalism  1-  • 
consider  your  speech  one  of  the  greal  efforts  of  your  splendid 

If  1  can  be  of  any  further  service,  please  writi 
legislature  in  Ohio,  I  will  think  ii  an  honor  to  come  oul  there  and  work 

Closing  with  besl  wishes  for  your  success  and  praying  i^r  your  health 
Believe  me  to  be,  as  ever,  faithfully  yours, 

M.M.  M 


Forakeb  Exhibit  No 

Dear  Colonel:  I  am  obliged  to  you  for  your  letter  1 
information  it  gives  me  as  to  what  has  been  done  and  is  b< 

You  have  doubtless  learned  ere  this  from  ihe  new 
committee.     Excepl   only   from  them   I   did   nol 
although  1  had  scores  of  letters  coming  from  all  over  ii 

I  am  in  consequence  of  the  presenl  situation  greath  1 
do  anything  to  help.     I  shall  continue,  however,  to  do  v. 
able  to  '1"  i"  bringaboul  the  elei  I  ffarding  and  th( 

is  not  entirely  satisfactory,  bu1  it  is  hopeful.     We  i 
of  course,  we  may  lose.    Nobody  can  tell  al  this  time  j 
cities.     'There  is  where  we  are  finding  mosl  trouble. 

I  had  a  beautiful  letter  from  Mr.  Kirby  congratulati 
I  wrote  him  thanking  him  for  it  and  trusl  I  may  have  thi 
soon. 

Very  truly  yours,  etc., 

Col.   M.  M.  Ml  LHALL, 

No.  SO  <  'hurch  Street,  N<       V    ■'.  Ar.    1 

The  Chairman.   I-  thai  all,  Senator? 

Mr.  Foraker.   Y"es. 

ThoCiiAiiiMAN.  Senator  Nelson,  do 

Senator  Nelsi >\.   No. 

The  (11  \ii;man.   Senator  Walsh 

Senator  Wai.sii.  Jusl  a  feu  questions 
the  testimony  of  Mr.  Mull. all  is  concerned, 
appears,  so  Far  as  von  are  concerned,  to  ! 

Mr.  Foraker.  I  think  ii  is. 
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Senator  Walsh.  And  the  only  things  which  I  have  been  able  to 
observe  yon  felt  were  worthy  of  notice  as  being  contrary  to  your  own 
recollection  about  the  matter  are.  first,  the  suggestion  that  you  had 
been  favorable  to  measures  that  they  had  supported  '. 

Mr.  Foraker.  That  I  had  been  influenced. 

Senator  Walsh.  I  think  the  reference  is  to  appreciation  of  favors 
that  you  had 

Mr.  Foraker.  I  expressly  stated  that  if  I  had  favored  anything 
they  favored,  it  was  not  because  they  had  requested  me. 

Senator  Walsh.  I  was  simply  endeavoring  to  pick  out  those  things 
that  apparently  met  with  your  disapproval.  That  was  one,  and  as  I 
understand  you,  the  next  was  about  the  suggestion  that  you  had  given 
to  Mr.  Mulhall  a  list  of  gentlemen  in  the  State  of  Ohio  to  see,  and 
likewise  that  he  had  seen  Mr.  Cox  come  into  your  office. 

Mr.  Foraker.  Well,  those  are  two  of  the  matters. 

Senator  Walsh.  I  do  not  recall  anything  else,  Senator. 

Mr.  Foraker.  That  he  did  not  come  to  Cincinnati  in  answer  to 
my  letter  of  January  21,  but  came  on  his  own  account  months  later, 
after  the  presidential  nominations  had  been  settled,  and  when  there 
was  no  occasion  to  give  him  a  list  of  people  to  see,  as  to  how  1  stood 
with  reference  to  the  Presidency. 

Senator  Walsh.  It  is  not  suggested  anywhere  in  the  letters,  is  it, 
that  his  visit  to  Cincinnati  on  September  7  was  at  your  invitation  \ 

Mr.  Foraker.  September  10. 

Senator  Walsh.  September  10? 

Mr.  Foraker.  Xo,  he  confuses  that.  He  says  he  was  in  Cincin- 
nati and  came  to  my  office  on  my  invitation. 

Senator  Walsh.  Oh,  yes. 

Mr.  Foraker.  He  did  not  come  to  my  office  on  my  in  citation,  so 
far  as  1  have  any  recollection. 

Senator  Walsh.  That  is  to  say,  whatever  invitation  was  extended, 
was  extended  away  back  in  the  preceding  spring. 

Mr.  Foraker.  Yes,  January  21,  and  was  an  invitation  to  come  at 
that  time,  before  the  presidential  nomination,  and  with  respect  to 
the  presidential  campaign. 

Senator  Walsh.  In  view  of  that  situation  of  affairs,  Senator,  1  find 
it  a  little  difficult  to  conceive  why  you  should  take  the  trouble  to 
come  here  at  all  about  the  matter. 

Mr.  Foraker.  I  thank  you  for  making  that  inquiry.  I  did  not 
expect  to  come  here  until  I  read — that  is  I  had  not  seen  anything 
tliat  induced  me  to  offer  to  come  here  until  I  read-in  the  Cincinnati 
Times  Star  that  Mr.  Mulhall  had  testified  that  early  in  January,  1908, 
he  had  attended  a  conference  at  my  house  in  this  city,  a  secret  con- 
ference of  Republican  Senators,  and  that  he  had  gone  there  in  com- 
pany  with  the  late  Vice  President,  Mr.  Sherman. 

Senator  Walsh.  You  did  not  refer  to  that,  did  you? 

Mr.  Foraker.  Xo,  I  did  not.  1  say  I  thank  you.  You  have 
called  my  attention  to  it.  I  intended  to  refer  to  that,  but  I  had  over- 
looked it. 

Mr.  Mulhall  is  in  error  about  that.  No  such  conference  was  ever 
held  hi  my  house,  or  any  other  place.  I  never  attended  any  confer- 
ence with  anybody  about  anything  of  that  nature,  and  Vice  President 
Sherman  was  never  in  my  house  in  his  life,  so  far  as  either  I  or  Mrs. 
Foraker  can  recall,  unless  it  was  in  1904,  when  he  attended  a  general 


MAINTENANCE  0]     \    LOBB1     CO  INFLU1 

reception  thai  I  gave  to  Mr.  Tafl  when  he  returned  from  the  I  hi] 
pines.    To  thai  reception  all  the  Memb<  re  of  the  \l 
were  invited,  and  he  was  probably  there.     I  do  nol  I  i 

remember  him  at  .-ill,  bul  assume  thai  he  was  there  th 

With  thai  exception  he  never  \\:i-  in  m\  hoi 
lilV:  so  Mr.  MulhalTs  statemenl  thai  he  attended,  in  cotnii 
Mr.  Sherman^  a  conference  of  that  nature  in  mj  hoi 
foundation  whatever;  and  aboul  thai  1  do  not 
recollection."     I  say  thai  positively. 

Senator  Reed.  Senator,   have  you   looked   al    the   record 
whether  Mr.  Mulhall  did  testify  to  thai,  or  was  th 
reporl  i 

Mr.   Foraker.  T  say   it    appeared   in   a   newspap         I 
newspaper  hera.     It  appeared  in  the  Cincinnati  Tune    - 

I  felt  it  was  my  duty  to  the  < N •  ■•  i <  1  '"  come  Inn-.  <  .    |  ki  • 

that  Vice  President  Sherman   had   his  enemies,  and   th< 
glad  to  attribute  to  him  the  charge  of  having 
a-  this  was  characterized,  t.>  ovtrtnrovt    Mr.  Tafl  and  * 
and  annoy  President  Roosevelt. 

Senator  Walsh.  Senator,  you  evidently  have  had  I 
of  Mr.  Mulhall  examined  with  some  care. 

Mr.  Foraker.  Oh.  yes,  1  have. 

Senator  Walsh.   Did  you,  on  your  examination  of  i 
of  Mr.  Mulhall.  find  any  reference  therein  to  such  a  in- 

Mr.  FORAKER.   Xo.  sir,  I  ilid  not.  ami  if  you  had  wail 
I  intended  to  ask  the  commits  e  why  it  i-  not  in  t  In  i 
to  the  newspapers. 

And   let    me  say   another  thing.     When   Mr.   Lamar 
testified  that  he  represented  Mr.  Sage,  who  employed  n 
he  came  here  and  went  with  mi    to  see   President   McK  ith 

the  result  that  he  mentioned,  and  the  statemenl   was  mad-'  in  I 
newspapers  that   we   were   both   denounced   as   a   coupl< 
mailers.     I  had  never  heard  thai  anybody  had  called  i 
mailer,    and   so   I   looked    at    the   record,   and    I    found    t; 
said  was  not  that,  hut  that  Mr.  Sage  and  he  were  b 
a-  blackmailers.     It  i-  very  unfortunate  thai 
in  that  incorrect  way.  and  I  mention  that  -imply  b<  i 
indication 

Senator  Walsh.   Would  you  nol  reasonably  dri 
if  it  is  not  in  the  record,  it  did  not  occur  ' 

Mr.  Foraker.   1  did  not  know  it  v,  in  the  record 

dav,  when  1  was  in  here,  when  I  saw  Mr.  K      - 
Cincinnati  Times  Star,  and  I  called  hi-  attention 
statemenl   had  appeared  in  his  paper,  and  thai    I 
over  the  record  on  my  waj   here,  and  th. 
1  asked  him  where  0  was,  and  he  -aid  it  I 
that  was  read  here.     That  i-  m\  recollectioi 

Senator  Walsh.  I  thoughl  that   rem 
you  were  surprised  that   it  did  nol   appear  in  I 
think  that   if  you  did  not   find  it   in  the  record, 
conclusion  that  it  had  not  occurred. 

Mi-  Foraker.  No;  I  have  known  Mr.  K 
think  he  i-  a  truthful,  reliable  man.     I  do  not  belie) 

95089     ri  41—13 3 
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facture  a  story  of  that  kind.  I  think  he  would  write  the  truth,  and  I 
think  something  of  that  kind  must  have  occurred.  So  I  had  intended 
to  call  the  attention  of  the  committee  to  the  fact  that  that  kind  of  a 
newspaper  report  had  gone  out,  but  that  I  could  not  find  anything 
of  it  hi  the  record.  It  was  because  I  supposed  it  was  in  the  record 
that  I  wrote  the  chairman  of  this  committee,  whom  I  have  known  a 
good  many  years,  and  known  rather  familiarly,  to  say  that  I  would 
like  to  appear  here  to  correct  some  of  Mr.  Mulhall' s  statements. 

Senator  Walsh.  I  will  say  in  this  connection  that  I  myself  have  no 
recollection  of  either  the  one  or  the  other. 

Mr.  Gus  J.  Karger.  Senator,  may  1  say  a  word  right  here? 

Mr.  Foraker.  You  have  my  permission. 

The  Chairman.  I  have  no  objection. 

Mr.  Karger.  The  article  speaks  for  itself.  It  does  not  sav  that 
it  was  testimony.  It  says  it  was  in  the  form  of  a  letter  that  was  pre- 
sented, and  those  letters  were  given  to  the  press,  and  we  had  the 
privilege  of  going  through  them:  and  you  will  find  that  the  excerpts 
in  the  Times-Star  are  taken  literally  from  the  letters  that  Mr.  Mulhall 
wrote,  and  which  were  given  to  the  public. 

Mr.  Foraker.  I  do  not  know  how  it  appears,  but  that  is  what  I 
thought  ought  to  be  corrected.  It  did  not  reflect  on  me.  We  had 
a  right  to  have  a  conference  at  my  house,  I  suppose. 

Mr.  Karger.  Senator,  perhaps  some  of  these  letters  were  not  read 
into  the  record,  but  they  were  certainly  given  to  the  public. 

Mr.  Foraker.  They  got  to  the  public. 

Senator  Reed.  All  the  letters  that  were  given  to  the  press  were, 
every  one  of  them,  introduced  in  evidence.  The  committee  did  not 
read  aloud  every  letter,  because  of  wanting  to  save  time.  We  onlv 
read  such  letters  as  we  thought  it  necessary  that  the  committee  should 
have  before  them  in  order  to  keep  track  of  the  course  of  events;  but 
the  letters  that  we  handed  to  the  press  are  all  in  the  record. 

Mr.  Foraker.  I  have  before  me  the  newspaper.  You  see  it  is 
headed  "Mulhall  relates  political  plot." 

Senator  Reed.  If  it  will  not  interrupt 

Mr.  Foraker.  I  have  no  objection. 

Senator  Reed.  I  should  like  to  clear  up  this  one  matter. 

Senator  Cummins.  What  is  the  date  of  it? 

The  Chairman.  WTiat  is  the  date  of  that  letter '. 

Senator  Reed.  There  is  a  letter  here  of  April  28,  1908.  I  do  not 
know  whether  this  was  read  aloud  or  not,  but  it  is  one  of  the  printed 
letters.     This  is  1511-1515.     It  says: 

On  Saturday  I  called  on  several  of  the  secretaries,  including  Mr.  Shreave,  Mr. 
Walker,  Mr.  Alden,  and  others,  keeping  in  touch  with  them  as  much  as  possible,  bo 
that  I  might  be  able  to  offset  any  work  that  dishing  might  do  with  those  gentlemen. 

While  in  Mr.  Alden's  office  he  told  me  that  Senator  foraker  was  very  anxious  to 
see  me,  and  advised  me  to  send  my  card  in  to  the  Senator,  which  I  did  do.  about  2  p~m. 
I  saw  Senator  Foraker  in  the  lobby  of  the  Senate  for  a  few  moments,  he  asking  me  to 
call  at  his  home  about  7  p.  m.  that  evening.  I  went  to  Senator  Foraker's  house,  as 
instructed,  at  7  p.  m.,  and  found  a  conference  going  on  there  between  several  promi- 
nent members  of  the  Senate 

Senator  Nelson.  Senator,  I  now  recall  the  fact  that  that  letter  oi 
part  of  it  was  read.     I  remember  it  very  well. 

Senator  Reed.  It  probably  can  be  found  in  the  record,  but  I  will 
continue  reading.  Before  doing  that,  I  will  say  that  the  stenographic 
record  of  these  hearings  shows  the  following: 
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Senator  Reed.   1  •">  I !   L515  appeare  to  be  a  copj  ofalettei 
man.     le  it? 

Mr.  Mi  i  ii  a  i  i      Yet 
Senator  Walsh  here  read  in  lull  1511    I 

That  is  what  the  record  shows,  and  this  letter  is  nol 
the  stenographic  record,  because  we  instructed  the  official 
pher  not   to  duplicate  these  letters,  as  the)  would  all  be  printed  in 
the  volume  of  Mr.  Mulhall's  correspond!      i  \om  I 

read  on: 

[  went  to  Senator  Foraker's  ho  Instruct* 

going  on  there  between  3everal  prominent  membi 
opposition  to  the  Pre  idem  and  In    policies  al  the 
was  a  Becrel  conference  of  a  number  of  lei 
me  that  he  would  like  to  have  me  aid  Mr   Mudd  in  Mania 
at  the  convention  to  be  held  in  Maryland  to  elei 
and  (1c  all  1  possibly  could  against  instructions  "i  the  Mai 
I  remained  at  Senator  Foraker'e  hou  e  for  about  an  hour  and 
ence  wont  on,  Senator  Foraker  telling  me  that  I  might  b< 
me  i"  stay  until  after  the  meeting  \\a-  over,  as  In-  would  lik 
fully  with  inc.     I   learned  while  at   the  Senator     h 
President  intends  t<>  let  no  legislation  through  that  hi 

-.  and  intends  to  fighl   (he  Tan  forces  '"  a  fini 
meeting  were  very  confident  that  they  would 
and  from  what  was  staled  they  were  perfectly  confident  "i 
national  committee  with  them,  who  woul  I 
would  come  to  Chicago  againsl  Taft.     Th<  i  whole 

meeting  that  \  cry  well  can  not  he  put  on  paper,  hut  when  |  -.  . 
12th  instant,  or  at  the  convention,  I  will  full) 
Mr.  Van  Cleave,  so  that  you  can  he  thorough!)  p  eted  ib 

I  think  that  i>  the  reference. 

Mr.  Forakek.  I)i«l  he  nol  say  there  in  the  letter  thai  he 
my  house  in  company  with  the  Vice  President,  Mr.  Sherman* 

Senator  Reed.  Senator,  this  is  a  very  long  letter 

Mr.    Foraker.  The  newspaper  so   announced.     [1 
whether  it  is   there.      It    was    in    the    newspaper, 
prompted  me— 

Senator  Kf.kd.   I  have  read  all  thai    1  think  applies 
ever,  I  will  glance  through  the  letter  again. 

Senator  Foraker.  Now  that  you  have  read  il 
ing  intelhgently,  that  no  such  conference  ever  occu 
or  any  otner  place.     It  was  not   an  unusual  thing 

Call   nil    UK',    hilt     I    (In   UOl    lVllien  1 1 1:  T  llK-IV   than   0     I 

at  once.     I  know  nobody  ever  called  there  to  \\.-.-  • 
political  conditions.     Such  a  thing  never  occu 
at   my  house  or  elsewhere.     I  did  nol  ha 
matter  to  ask  people  to  come  to  have  a  conferei  i 
I  was  opposed  to  the  nomination  of  Mr.  Taft,  for 
country  may  be  familiar  with,  or  not,  and   I 
thing  I  could,  withoul   going  particularly  oul  of  m 
hut  1  never  spenl    Bve   minutes  of  tune  or  rn 
bring  aboul  thai  result. 

Senator  Walsh.   In  thai  connection,  hov 
you,  Senator,  thai  there  were  quite  a  nun 
Houses  of  Congress  who  fell   the  3am< 
and  that  you  were  more  or  less  in  association  wi 

Mr.  Foraker.   Yes. 

Senator  Walsh.  In    an   efforl    to   defeal    the   nomu 

Taft? 
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Mr.  Foraker.  Yes.  Mr.  Fairbanks  was  then  Vice  President,  and 
he  had  his  friends,  and  there  was  no  enmity  between  those  who  were 
friendly  to  him  ami  those  who  were  friendly  to  me.  There  were 
others,  I  do  not  now  remember  who  they  were;  but  there  was  never 
any  formal  alliance,  or  compact  to  cooperate,  or  anything  of  that 
sort,  and  I  have  no  recollection  that  Mr.  Mulhall  came  to  my  house. 
I  know  he  never  came  in  company  with  Vice  President  Sherman. 
Mr.  Sherman  never  was  in  my  house,  unless  in  1904,  at  the  time  I 
have  referred  to.  Mr.  Mulhall  might  have  been  there  at  times  I  do 
not  recall,  but  he  was  never  there  at  a  conference  such  as  he  mentions. 

Senator  Keed.  This  does  not  say  Mr.  Sherman  was  there. 

Mr.  Foraker.  The  newspaper  announced  that  he  came  there  in 
company  with  him. 

Senator  Reed.  At  least,  I  have  not  been  able  to  find  it.  Mr. 
Sherman's  name  is  frequently  referred  to  in  the  fore  part  of  the  letter, 
but  that  refers  to  meeting  Mr.  Sherman  at  the  hotel. 

Mr.  Foraker.  Here  is  what  I  said  in  the  newspaper  about  that: 

The  report  shows  that  Mulhall  testified  Thursday  before  the  Senate  committee 
that,  in  company  with  the  late  Vice  President  Sherman,  he  attended  a  secret  confer- 
ence of  Republicans  at  my  office,  at  which  it  was  determined  that  no  further  Roosevelt 
legislation  should  be  enacted,  and  that  I  told  him  the  national  committee  would 
defeat  the  nomination  of  Taft  by  unseating  the  Taft  delegates,  etc. 

I  had  forgotten  that  feature  of  it. 

This  whole  story  is  another  pure  fabrication.  There  is  not  one  single  word  of  truth 
in  it  from  beginning  to  end. 

No  such  conference  was  ever  held  at  my  office  or  elsewhere,  and  I  never  had  any 
conversation  with  Mulhall,  or  anybody  else,  of  the  character  mentioned  at  any  time 
or  place. 

His  own  letters  show  the  utter  untruthfulness  of  his  statements. 

That  is,  his  letters  show  that  he  never  was  at  my  house;  that  he 
never  saw  me  personally  in  the  way  he  states.  You  will  find  when  you 
read  them  carefully,  and  put  them  together,  gentlemen  of  the  com- 
mittee, that  his  own  letters  show  that  he  never  in  his  life  saw  me 
personally  from  the  9th  day  of  March  when  he  called  with  his  10 
captains  of  labor,  until  the  10th  day  of  September  when  he  came  to 
Cincinnati  to  see  Mr.  Taft,  and  dropped  into  my  office,  when  he 
reported  that  he  had  seen  George  Cox  going  into  my  private  office, 
a  thing  that  he  was  mistaken  about. 

Senator  Reed.  What  were  those  dates? 

Mr.  Foraker.  From  March  9,  1907,  when  he  called  with  his  delega- 
tion, until  September  10,  1908,  his  letters  will  show  that  he  was  writing 
me,  and  he  was  explaining  why  he  had  not  seen  me.  I  invited  him  to 
see  me  at  the  Waldorf,  he  having  failed  to  see  me  at  Cincinnati;  but  he 
missed  me  at  the  Waldorf,  and  in  another  letter  he  told  me  why  he  had. 
I  ought  to  say  now  that  an  envelope  was  introduced  in  evidence  here, 
on  which  were  written  five  names  which  he  said  I  gave  him.  That, 
like  nearly  everything  else  in  my  relations  with  him,  came  about 
on  his  own  initiative.  I  was  coining  home  from  Maine  early  in 
September,  1910—1  had  been  spending  the  summer  up  there— 
and  1  saw  this  gentleman  coming  through  the  aisle  in  the  car;  and 
when  he  saw  me,  that  is  as  far  as  he  had  occasion  to  go.  He  engaged 
me  in  conversation,  and  I  was  glad  to  see  him.  I  felt  kindly  toward 
him.  I  thought  he  was  one  of  my  good  friends  who  had  supported 
me,  and  was  loyal  and  friendly  to  me  then.  I  asked  him  what  he 
was  doing.     He  was  very  much  occupied  with  politics,  and  told  me 
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thai   lit'  had  an  engagement    bo  calJ  on   Prosidont   Tafl   al    I'. 

shortly  after  that.     Whal    he   wanted   was,   they  di 

situation  in  Ohio,  and   he  wanted   to  kn..\\    what  il.l 

make.     1   was  no1   thru  active  in  politic  3.     I   I  . 

Senate,  and  was  engaged  in  the  practice  of  the  law,  and 

was  all  taken  up.  and    1    had   in  ;i  way  losl    i  ;•    I 

him   1    thought    I  he  situal  i  >n   needed   attontioi 

Ids  requesl      I  do  not  remember  aboul   that.  I   thitil 

request      I    named    five    gentlemen    who    were    not    identified    with 

politics  l>ut   who  were  large  manufacturers,  \\1 mployed  a 

many  men:  men  whom  1  thought  he  might 

President   Tafl   see.     I   remember  one  ,  f  them  \li.   II 

Hamilton.     Another   was  Col.   John    X.   Taylor  of    East    Li 

;i    prominenl    potter.     Another    was    II.    M.    llai  I 

Senator  Hanna's  brother.     Another  was  Col.  Nforgan  of    Mlia 

large  manufacturer,  and  another  was  ('.  D.  Firrsl  I    >lumb 

They  were   ail   Republicans,   manufacturers,  and   inl 

posed,  in  the  suor^  of  the  party;  and   I  told  him  tl 

to  help  in  Ohio  I  thought  it  would  he  ,-i  good  idea  I 

to  do  something  to  get  those  men  interested.     Ih 

the   President    by  appointment,  on   that    busini 

those  men.  and  he  wrote  them  down  on  the  hack  of  i  I 

did  not  expect  ever  to  hear  from  it:  hut   here  thoj   are,  I 

names.     There  is  no  mystery  about  it.      I  expect  other 

done  as  had  things  as  that . 

Senator  Walsh.  Senator,  I  have  here  ;i  letter  under  dat 
'_'■;.  1U0X,  apparently  written  by  you  during  the  period  you 
between  March  and  September  of  thai  year. 

Mr.  Forakeb  (after  examining  the  letter  .   Yes,  I  sui 
that  letter.     Thai  is  my  signature  to  it.  ;,i  any  rat 
introducing  him  to  Mr.  Charles  L.  Kurtz. 

Senator  Walsh.   Do  you  recall  under  what  circumst 
that  letter? 

Mi-.  Foraker.  No;   1  do  not  recall  under  whal  cm 
I  think  that  letter 

Senator  Walsh.  Was  it  written  through  hi 
or  through  a  requesl  in  a  let  I 

Mr.  Foraker.   I  do  not  know.     Let  me  ha. 
see.     I  do  not  think  Mr.  Mulhall  came  t 
I  think  he  musl  have  written  me  or  telephoni 
that.     He  might  have  come,  hut  tins  con  wills 

he  had  no  conference  with  me  that  I  kno* 
thing.     May  23,  1907,  he  wrote  me 

Senator  WALSH.   This  i-  1908,  Sen  it 

Mr.  Foraker.  Yes,   I   know.     I   am  tun 
whether  this  correspondence  locates  him.     -1 
him.     January   17.   1908,  he  wrote  me  from   ' 
21,  1  invited  him  to  come  and  see  me.     Janui 
savin--  he  had  been  somewhere,  and  had 
wrote  me  from  Chicago,  July  11,  191  :        follows 

Hon.  Jos.  B.  Foraker, 

My  Dear  Senator:  [  ex] 

like  groat ly  t«.  have  .1  conferon  ••  with  you  in  • 
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This  would  be  about  that  date.  The  last  letter  that  I  had  before 
that  from  him  is  dated  January  27,  1908,  according  to  this.  Now 
wait  until  I  read  further: 

I  know  that  you  are  fully  posted  on  the  splendid  fight  that  the  manufacturers  put 
up  here  at  the  Chicago  convention,  and  I  wish  to  say  that  we  expect  to  be  deeply 
interested  in  the  Ohio  campaign  this  fall.  I  was  over  to  St.  Louis  on  Wednesday 
and  had  a  long  talk  with  Mr.  Van  Cleave,  president  of  our  association,  and  he  stated 
that  he  would  write  you,  and  anything  that  the  National  Association  of  Manufactur- 
ers, or  organizations  affiliating  with  us  can  do  for  you,  will  be  gladly  done  if  you  think 
we  can  render  any  service  to  you  in  this  next  campaign. 

I  feel  certain  that  you  have  heard  from  Mr.  Van  Cleave  by  this  time,  so  for  the 
above-stated  reasons  I  am  anxious  to  see  you  and  see.  if  we  can  not  do  something  to 
repay  your  many  kind  acts  to  our  people. 

This  is  dated  July  11,  1908. 

I  am  leaving  here  on  Monday  for  New  York,  so  I  would  be  pleased  if  you  would 
answer  this  letter  170  Broadway,  New  York  City,  our  eastern  office. 

Up  to  that  date  he  had  not  seen  me  since  March  9,  1908,  as  I 
understand  the  correspondence. 

Senator  Reed.  If  it  will  not  interrupt  you,  do  you  think  it  neces- 
sarily follows  because  he  wrote  asking  for  an  appointment  at  some 
time,  that  he  had  not  seen  you  in  the  interval;  or  do  you  mean  it  as 
a  matter  of  recollection  on  your  part? 

Mr.  Foraker.  No,  it  is  not  a  matter  of  recollection;  I  would  not 
recollect  anything  about  it.  I  did  not  know  I  had  written  him  as 
many  letters  as  I  did.     I  knew  I  had  not  written  him  very  many. 

Senator  Reed.  Very  likely. 

Mr.  Foraker.  I  know  what  I  am  testifying  to,  because  of  such 
statements  as  this.  He  wrote  me  May  23,  1907,  which  was- two  or 
three  months  after  he  called  with  the  labor  delegation,  saying: 

I  came  here  from  New  York  last  Monday  morning — 

This  was  written  from  Cleveland,  Ohio — 

on  a  mission  for  our  organization  in  New  York  City,  and  since  I  have  been  here  I  have 
circulated  around  a  good  deal  among  my  old  political  friends,  and  they  are  all  under 
the  impression  that  I  am  here  in  the  interest  of  some  politician. 

Then  he  goes  on  to  specify.  Well,  I  wrote  him  in  answer  to  that 
on  May  27.  His  next  letter  was  written  December  15,  1907,  and  he 
says: 

It  has  been  sometime  since  I  wrote  you;  the  last  letter  I  received  from  you  was  at 
the  Forest  City  House,  Cleveland. 

That  was  the  letter,  necessarily,  of  May  27.  I  never  wrote  him 
but  one  letter  at  Cleveland.  He  said  in  his  own  letter  that  the  last 
letter  he  had  received  from  me  was  then,  and  of  course  he  had  not 
seen  me  in  the  meanwhile,  or  else  he  would  not  be  referring  to  that  as  a 
starting  place  in  what  he  wanted  to  report. 

Mr.  Van  Cleave  did  write  me.  I  never  saw  him  in  my  life.  He 
wrote  me  a  very  complimentary  letter  wanting  to  render  any  assist- 
ance that  he  could.  It  is  already  in  the  record.  That  is  the  reason 
I  did  not  stop  to  read  it,  but  I  want  to  read  my  answer  to  it.  It  is 
in  part  as  follows: 

Northeast  Harbor,  Me.,  July  28,  1908. 

Addressing  Mr.  Van  Cleave  I  say: 

Your  very  kind  letter  of  July  14th  has  reached  me  here.  I  thank  you  for  its  ex- 
pression of  friendship  and  good  will  and  particularly  for  your  inquiry  as  to  what  help, 
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if  any,  you  can  render  in  our  impending  cont< 
tember  first,  I  do  uol  know  of  anj  specifii 
in  mind  your  kind  proffer  oi  help,  and  in  tho  rontii 
myself  of  i' .  con  municate  with  you  further. 

I  never  did  communicate  with  him  any  further.     Thai   \\ 
end  of  my  correspondence  with  him,  and   I   nevei 
facturers'  Association  or  any  other  association  t"  nip 

in  any  political  campaign.     1  <li<l  not   turn  help  down 
offered,  and  I  was  not   indifferent   to  it.     I  wanted  the  rill  of 

the  people,  like  anybody  else  would,  1   suppose.     I  wai 
letters  to  go  in  the  record. 

The  Chairman.   Let  them  go  in  together. 

(The  letters  referred  to  arc  here  prmted  in  full  a-  follows 

Fobakeb  Exhibit  No 
The  N A.T10NA]    Vssociatio     o    M/ 

My  Dear  Sib:  1  wan1  t<.  convey  to  you  the  appreciati 
I  have  a  righl  to  express,  no1  only  for  the  membership  of  the 
Manufacturers,  bul  for  the  membership  of  the  L55  affiliate 
now  have  gotten  together  under  the  National  Council  for  Ind 

Constructive  statesmanship  was  never  n led  bo  badlj  in  • 

been  in  the  lasl  year,  and  as  it  will  be  during  the  com 

been  called  a  fighter,  and  I  certainly  appreciate  fighting  qualit 

therefore,  watched  with  tin-  keenesl  interesl  your  indnniii.K 

versies  with  leaders  of  our  own  party,  and  it 

your  strong  condemnation  of  the  attempted  lal  islation 

Being  both  strong  Republicans,  we  can  discuss  even  the 
party  with  profit,  bu1  it  is  now  time  t"  la}  aside  all  di 
force  the  danger  threatening  us  during  this  y< 
over,  but  1 1'" pcai  what  I  usually  say  during  times  of  troul 
the  good  Lord  on  our  Bide  we  an'  mho  1-  win."  and  I  hop< 
ceed  in  defeating  Bryan  and  Bryanism  bo  thoroughly  in  I  ■ 
further  temptation  for  either  th-  I '-in. ..ratio  or  the  Republics 
in  future  platforms  planks  of  his  creed. 

I  attach  hereto  copy  of  a  little  bulletin  of  whi<  h  I 
membership  of  our  various  organizations.     It  has  been  surpi 
to  find  thai  former  bulletins  on  similar  lines  senl  i 
respectively,  had  an  unexpected  circulation.    Telegraphi 
to  this  office  for  additional  copies  until  three  edi 
hausted.     I  hope  thai  my  arguments  are  inlinewitl 
the  time  is  ripe  when  the  business  men  of  the  ■ 

Bui  my  letter  to  you  is  especially  written  for  lh< 
is  anything  thai  we  can  do  for  you  personally  in 
desire  to  remember  our  friends  when  the)  ueed  u 
or  as  the  head  of  the  various  organizations  which  I  1: 
your  disposal  for  the  a.-kii 

Witli  assuram  es  of  highesl  p<  rs<  rial 


Cordially,  yours, 


Hon.  Joseph  B.  Forakeb, 

Cincinnati   I 


FORAKI  l:    i:\HIIUl 


Hon.  J.  W.  Van  CLEAVE, 


" 


[on.  J.  \V.  Van  Cleave,  ,, 

President  National    I 
My    Deab   Mr    Van   Clej 
here.     I  thank  you  for  its  expression  «  "  •'•' 
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your  Lnqi  iry  as  To  what  help,  if  any,  you  can  render  in  our  impending  contest.  Until 
I  return  to  Ohio  about  September  first.  I  do  not  know  of  any  specific  assistance  yoii 
can  give,  but  I  shall  bear  in  mind  your  kind  proffer  of  help,  and  in  the  contingency 
of  opport    nity  to  avail  myself  of  it.  communicate  with  you  further. 

Hoping  everything  is  going  along  satisfactorily  and  thanking  you  for  the  help  you 
are  giving  to  the  general  cai  se,  I  remain, 

Very  truly,  J.  B.  Foraker. 

Senator  Walsh.  Do  you  find  any  reference  in  the  conclusion  of 
the  letters  to  the  communication  or  the  letter  under  date  of  May  23  ? 

Mr.  Foraker.  Xo,  I  do  not  find  any  reference  in  my  letters  or  any 
of  them.     I  do  not  know  how  Mr.  Mulhall  got  that. 

Senator  Walsh.  Apparently  he  preserved  all  of  them. 

Mr.  Foraker.  I  do  not  know  where  that  was  written.  I  had  it 
written  from  Cincinnati  or  Washington. 

Senator  Walsh.  This  is  evidently  written  from  Washington. 

Mr.  Foraker.  He  might  have  come  here.  I  would  accept  without 
question  anything  Mr.  Mulhall  would  say  about  it  as  to  where  he  got 
it.  He  might  have  called  and  got  that.  He  was  perhaps  on  his 
way  then  to  the  national  convention.  It  met  shortly  after  that,  I 
suppose,  in  June. 

Senator  Walsh.  Then  this  would  rather  suggest  that  you  did 
meet  him  some  time  in  the  month  of  May  '. 

Mr.  Foraker.  I  might  have  met  him  about  a  matter  like  that, 
he  might  have  come  and  asked  me  to  give  him  a  letter  of  introduc- 
tion; but  I  had  no  conference  with  him  on  that  subject. 

Senator  Walsh.  Who  is  Mr.  C.  L.  Kurtz  of  Chicago  I 

Mr.  Foraker,  He  is  not  of  Chicago;  he  is  of  Columbus,  Ohio.  He 
was  my  secretary  when  I  was  governor  of  Ohio  for  four  years.  He 
was  a  very  capable  man,  and  was  anti-Taft,  and  was  going  to  Chi- 
cago to  defeat  Mr.  Taft  it  he  could;  and  I  thought  Mr.  Mulhall  was 
intent  on  the  same  purpose,  and  I  gave  him  a  letter  of  introduction 
to  Mr.  Kurtz,  hoping  that  together  they  would  be  able  to  accomplish 
something.     There  is  no  mystery  about  it. 

Senator  Walsh.  This  letter  speaks  in  rather  complimentary  terms 
of  Mr.  MulhaU. 

Mr.  Foraker.  Yes,  it  does.  1  felt  just  that  way  about  him. 
When  a  man  is  supporting  you  for  the  Presidency  he  looks  good  to 
you,  especially  if  he  has  all  the  labor  organizations  of  the  country 
under  his  thumb. 

Senator  Walsh.  How  long  did  you  continue  to  entertain  that 
opinion  of  Col.  Mulhall,  Senator? 

Mr.  Foraker.  I  think  until  I  read  in  the  newspaper  that  he  had 
sold  these  letters  to  the  Xew  York  World. 

Senator  Walsh.  That  is,  down  to  thai  time  he  enjoyed  your  con- 
fidence as  being  trustworthy? 

Mr.  Foraker.  At  a  distance.  I  never  saw  him,  that  I  know  of, 
during  all  those  years.  I  had  no  occasion  to  think  about  him  one 
way  or  the  other,  except  in  1910,  when  he  met  me  on  the  train  and 
got  five  names  from  me.  He  was  still  loyal,  because  he  wanted  the 
names  of  people  who  could  help,  and  I  gave  them  to  him.  They 
were  all  good  men,  and  he  afterwards  gave  the  names  to  the  President. 

Senator  Nelson.  The  Senator  wants  you  to  give  the  best  certificate 
of  character  you  can. 

Mr.  Foraker.  I  do  not  want  to  say  anything  ill  of  Mr.  Mulhall. 
During  all  the  years  I  knew  him  I  thought  well  of  him,  or  I  would 
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not  have  had  any  correspondence  \\  ith  bim;  el  I  did  nol  in 

he  was  as  greal  a  man  a-  he  seemed  to  think  I 

as  much  influence  a-  Ik-  seemed  to  think  he  had.     I  did  im 

so  seriously  as  he  took  himself .     [  do  nol  say  thai  in  any  ui 

J  did  not  think  he  c.ii  1,1  control  the  whole  county,  including  all  I 

back  townships. 

Senator  Cummins.  I  do  nut   believ<    this  i-  very  interesting,  Mr. 
Chairman. 

Senator  Walsh.  There  i-  jusl  one  other  line  of  inquiry   I  v 
pursue,  and  that  only  briefly,  Mr.  Chairman. 

The  Chairman.  Very  well,  Senator. 

Senator  Walsh.  You  were  opposed,  as  I  understand,  to  n 
legislation  in  relation  to  the  regulation  of  injunctions  which  v 
stood  to  be  sought  by  him  '. 

Senator  Foraker.   Yes.     I  do  nol  think!  Eversav 
tion  bill  that  I  was  willing  to  support. 

Senator  Walsh.   In   L902  you  mtroduced  a  safety    appl 

Mr.  Fob  \ki:i;.   5fes,  sir. 

Senator  Walsh.   I  have  an  impression,  Sen  hal  thu 

passed  many  years  before  1902. 

Mr.  Foraker.  This  was  an  amendment  of  it.  making  it  applicable 
in  certain  cases  where  the  law,  as  it  originally  \\  <ed,  did  i 

apply.     1  wrote  a  report,  and  mighl  have  had  it  here  if  I  had  tl. 
it  would  come  up. 

Senator  Walsh.  Did  that  become  effective  ? 

Mr.  Foraker.  Ye-,  sir,  il  passed  and  wenl  it 
to-day;  and  I  did  that  at  the  request  of  what  you  mighl  call 
lobbyist,  a  Mr.  Hugh  Fuller,  who  was  the  representative  of  I 
ican  Federation  of  Labor     no,  not  the  American  Federation 
but  the  railroad  organizations.     He  was  here  repres 
organization-  of  some   kind     the  brotherhood 
ductors.  I  believe. 

Senator  Walsh.   It  was  such  a  bill  as  they  desii 

Mr.  Foraker.  lb' -aid  it  was,  and  I         »pped  i 
not  remember  when  or  where  or  how      and  stated  hi 
the  matter  before  me;  thai  the  law  they  had 
they  had  prepared  a  bill  to  amend  it  and  i 
for  me  to  introduce  it.     I  went  over  il  i  rid 
thought  oughl  to  be  made,  and,  approvii 
was  a  proper  piece  of  legislation,  I  introduced  it, 
all  the  way  through  the  committee  and  tht 
think,  to  their  satisfacl  ion. 

Senator  WALSH.   That  i-  all. 

Mr.  Foraker.  The  only  other  lobbyisl   I 
having  bothered  me  particularly  was     wl 
some  gentleman  representing  the  Anti-S 
nice  gentleman.     Neither  one  of  them  i 
to  me.     What  was  the  name  of  thai  man.  M 
widdie  was  hn-e  for  years  during  the  term  of  i 
frequently  he  would  see  me  and  mal 
along  the  line  of  his  mi— ion  here,  jusl 
Neither  one  of  them  ever  said  a  word  thai   was  ini] 
posed  they  had   a   right    to  see  me.     1   sup  I    I 
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was  here  for,  to  find  out  what  the  people  wanted,  and  in  so  far  as  I 
could  approve  of  it  to  give  it  to  them. 

There  may  be  other  things,  but  I  do  not  recall  what  they  are,  that 
I  would  like  to  mention;  but  if  a  Senator  has  any  other  question 
to  ask  I  will  be  very  glad  to  answer  it. 

Senator  Reed.  I  want  to  try  to  get  a  little  further  light  on  one  or 
two  matters,  Senator. 

Here  is  that  envelope  you  referred  to  that  has  on  it  the  list  of 
names  which  I  believe  was  made  up  in  the  train,  and  which  I  believe 
you  handed  to  Col.  Mulhall. 

Senator  Forakeb.  Yes. 

Senator  Reed.  In  whose  handwriting  is  that  ? 

Mr.  Fobaker.  That  is  my  handwriting,  but  it  is  not  my  envelope. 
Mr.  Mulhall  evidently  handed  me  that  and  asked  me  to  write  the 
names  on  it  so  he  would  be  able  to  get  the  addresses  correctly.  I 
would  like  to  read  this,  because  I  do  not  know  whether  I  gave  them 
in  order: 

('.  D.  Firrstone,  Columbus  Buggy  Co. 
Col.  W.  H.  Morgau,  Alliance.  Ohio. 
John  X:  Taylor.  Kasi  Liverpool. 

It  is  John  H.  in  most  of  the  papers. 

D.  J.  Sinclair,  Steubenville,  Ohio; 
H.  M.  Hanna,  Cleveland. 

Senator  Reed.  That  is  an  envelope  which  bears  the  address  of 
Mr.  Mulhall;  that  is,  it  is  addressed  to  Mr.  Mulhall.  Mr.  Mulhall 
was  talking  with  you  on  the  train,  and  you  wrote  these  names  on  the 
envelope  ? 

Mr.  Fobaker.  At  his  request,  no  doubt:  but  I  do  not  remember 
the  exact  words. 

Senator  Reed.  Do  you  remember  about  when  that  was  when  you 
met  him  ? 

Mr.  Fobakeb.  Yes,  it  was  in  September.  I  remember  it  because 
there  is  another  letter  in  the  record,  written  October  5,  1910,  in 
which  he  tells  me  that  on  September  12  he  kept  his  engagement  with 
the  President  that  he  told  me  about  on  the  train,  so  it  was  earlier  than 
that;  and  I  know  I  got  home  to  Ohio  from  Maine  earlier  than  Sep- 
tember 12. 

Senator  Reed.  That  was  1910? 

Mr.  Fobakeb.   1910,  yes. 

Senator  Reed.  Senator,  in  1910  you  were  a  candidate  for  the 
Senate,  were  you  not  '. 

Mr.  Fobakeb.  I  was  not  a  candidate  for  the  Senate.  I  remember 
he  said  1  told  him  that.  I  was  not  a  candidate  for  the  Senate  in  1910, 
but  on  the  contrary  was  for  my  colleague,  Senator  Dick,  and  openly 
in  speeches  advocated  his  reelection  to  the  Senate.  1  made  a  speech 
at  Man  sville,  Ohio 

Senator  Reed.  I  did  not  mean  to  state  a  fact ;  I  was  asking  a  ques- 
tion and  I  wanted  to  know. 

Mi1.  Fobakeb.  I  was  not  then  a  candidate  for  the  Senate,  and  I 
have  never  been  a  candidate  for  anything  since  I  left  the  Senate. 

Senator  Reed.  Since  1908? 

Mr.  Fobakeb.    Since  1908. 
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Senator  Reed.  These  names  that  are  written  on  ! 

of  prominenl  manufacturers  in  your  Stat  the)  not  1 

Mr.  Foraker.   Yes,  Bir.  and  good  Republicai 
Senator  Reed.  Whal  did  Mulhall  sa}  he  wanted  th< 
Mi-.  Foraker.   Lei   me  have  Mr.  Mulhall  -  letter  to  me.     I 

maybe  that  tells.     [After  examining  the  letter.]     Octobei 

Mulhall  wrote  me  from  New  York  the  followi 

For  \m  r  Exhii 

Eon.  JOSl  I'M    I'..    FoRAKEB, 

icinnati,  Oh 

.My  Dear  Si  \  a  iihi: 

I  suppose  you  will  be  surprised  to  re*  eive  :i  1< -i t •  -r  :it  il. 
ticm  to  my  visit  to  Beverly,  Mass  .  to  aee  the  Presidenl  01 
been  so  rushed  with  work  for  the  pasl  tew  weeks  that  il  has  b(  on  in 
attend  to  niy  mail,  and,  besides)  my  wife,  the  greatest  helper  I  1  . 
eorres]ion(lence,  has  Keen  sick  for  Borne  time  ana  h  unable  1 

me,  so  for  that  reason  1  bave  gol  way  behind  with  n 

When  1  met  you  on  the  train  coming  from  Bi 

That  would  fix  it  in  September,  and  1  know  it  must  ha 
in  September — 

1  told  you  of  the  arrangements  1  had  mad-  to  > 
ments  were  fully  carried  out.     1  had 
on  the  12th,  and  submitted  to  him  a  lot  of  nami 
campaign  in  the  different  States  throughout  U  n. 

That  -hows  he  was  gathering  names  of  thai  kind.  I  supp 
would  so  understand  that . 

I  submitted  to  him  Jo  names  from  I  >1  i      5 
me.     Be  stated  b   me  thai  he  would  gel  in 
mentioned  mi  your  list  when  he  wenl  to  Cincinnati      H 
very  closely  and  talked  as  if  Mr.  John  II    Tayli  r 

It  ought  to  be  John  X.  Taylor 

of  Easl  Liver] 1.  and  Mr.  II.  M.  Hanna  wen 

I  suppose  he  had  visions  of  Dan  Hani 

Of  course  1  did  nol  mention  your  name  in  ai 
list  as  members  of  our  organization,  whii 

Senator  Rekd.   Now,  Senator 
Senator  FoRAKER.    I   want   to  finish  this; 
the  way  through.     1  read  further: 

Beseemed  to  be  very  anxious  to  gel  our  peoj 
greatly  pleased  with  the  work  I  told  him  had  been  d<  i 

Stat.-s  and  advised  me  that  1  should  inform  o 

could  to  keep  in  touch  with  the  leader 

we  might  be  able  to  help  in  i  1 

his  automobile,  along  with  Senator  Curtis   ol  K 

He  was  traveling  in  Lr I  company 

and  when  leaving  the  station  at  Beverl)    Mr 

Mr.  Norton  was  private  secretary  I 

Mated  thai  he  knew  the  Presidenl  W( 
some  information  concerning  whal  th< 
1  had  the  pleasure  of  seeing  Mr.  Kn 
ago   and  told  him  about  i 
with  you  to  help  oul  in  Ohio.     You  km 
hu,,e'Mr   Kirby  and  our  other  friends 


all 
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Hoping  to  have  the  pleasure  of  hearing  from  you  and  that  I  can  be  of  some  service  to 

you  in  the  Ohio  campaign,  believe  me  to  be,  as  ever. 

Faithfully  yours, 

M.  M.  Mclhall. 

To  that  I  answered  as  follows,  and  I  will  read  this  and  then  I  am 

done: 

Foraker  Exhibit  No.  24. 

October  7,  1910. 

Col.  M.  M.  Mi  i.hai.l, 

National  Association  of  Manufacturers, 

30  Church  Street,  New  York  City. 
Dear  Colonel:  I  write  to  acknowledge  the  receipt  of  your  letter  of  October^, 
and  to  thank  you  for  giving  me  the  information  it  imparts.  I  hope  you  will  be  suc- 
cessful in  your  work  of  organization  in  our  State.  A  few  days  ago  I  met  Mr.  0.  V. 
Parish  of  Hamilton.  I  told  him  about  giving  you  the  name  of  Mr.  Hooven.  He  told 
me  that  Mr.  Hooven  is  in  Europe  and  that  he  will  probably  not  return  until  near 
election  day.  He  told  me  to  give  you  the  name  of  James  K.  Cullen.  He  is  president 
of  one  of  the  largest  manufacturing  companies  of  their  city. 

I  have  not  yet  seen  Mr.  Kirby,  but  I  will  be  glad  to  see  him  any  time. 
It  is  early  to  predict  what  the  election  result  will  be,  but  according  to  the  advices 
I  am  receiving  Harding  will  be  elected.     Hastily,  but  very  truly  yours,  etc., 

J.  B.  Foraker. 

My  estimate  was  incorrect.  He  was  beaten  by  a  very  large  vote; 
but  that  does  not  change  anything  in  the  effect  of  the  letter.  Mr. 
Kirby  did  write  me,  and  I  should  like  to  put  that  letter  in  evidence. 
This  is  a  letter  he  wrote  me,  and  the  only  letter: 

Foraker  Exhibit  No.  29. 

Dayton,  Ohio,  October  24,  1910. 
Hon.  J.  B.  Foraker, 

Cincinnati,  Ohio. 
My  Dear  Sir:  I  read  in  yesterday  morning's  paper  your  Marysville  speech. 

That  is  the  speech  in  which  I  advocated  the  election  of  Mr.  Dick, 
and  if  I  had  not  wanted  him  elected  I  would  not  have  advocated  it. 
I  think  anybody  will  do  me  the  justice  to  say  that.  He  had  submitted 
his  claims  to  a  primary  in  our  State  and  had  received  a  majority  vote, 
and  I  thought  he  was  entitled  to  the  nomination,  and  I  thought  it 
would  be  bad  policy  and  bad  faith  for  anybody  to  oppose  him. 

I  read  in  yesterday  morning's  paper  your  Marysville  speech  and  I  can  not  refrain 
from  expressing  to  you  my  hearty  congratulations  upon  the  masterly  manner  in  which 
you  presented  the  issue 

It  is  certainly  gratifying  to  know  that  in  these  days  when  demagogy,  lake  reforma- 
tion and  "New  Nationalism"  are  running  rampant  over  the  land  there  are  represent- 
ative men  like  yourself,  who  are  strong  enough,  brave  enough  and  able  to  tell  the 
truth  about  them  in  no  unmistakable  language. 

Pity  it  is  that  there  should  be  occasion  to  contemplate  the  possible  success  of  men 
who  represent  the  dangerous  ':  isms"  with  which  the  atmosphere  all  about  us  is  charged. 

Very  truly,  yours, 

J.  Kirby,  Jr.,  President. 

That  is  dated  October  24,  1910,  and  to  it  I  answered  on  October  25, 

1910: 

Foraker  Exhibit  No.  30. 

October  25,  1910. 
Dear  Mr.  Kirby:   I  appreciate  \  cry  highly  indeed  your  kind  letter  in  regard  to  my 
Marysville  speech.     Your  words  arc  gratifying  and  encouraging.     I  thank  you  accord- 
ingly. 

Hastily,  but  very  truly  yours,  etc., 

Hon.  John  Kirby,  Jr., 

Dayton,  Ohio. 
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Thai  is  my  correspondence  with  Mr.  Kirl 
I  have  had  some  correspondence  with  him  Binco  tl 

Senator  Reed.  1  feel  I  am  a  little  in  the  dark 
why  the  names  were  written.  As  I  understand,  all  the 
had  been  made  at  this  time,  and  there  w 
on  in  1910,  in  which  you  were  uot  a  candidate, 
bers  of  your  part)  were  candidates. 

Mr.  Fob  \m.k.   Yes  sir. 

Senator  Reed.  I  rather  gather  from  thai  that  the  on]}  pui 

giving  these  names  was  simply  to  i i  Mulhall's  dre 

names  of  manufacturers  whom  he  might  see  whei   he  went  dow 
the  general  campaign  work  of  the  State,  in  which  you 
or  peculiar  interest  '. 

Mr.  Foraker.   Yes  sir:  I  suppose  In-  want.. I  them  in  ord 
might  know  to  whom  t<>  go,  to  get  them  stirred  up  and 
active  in  the  campaign,  for  whatever  help  they  might   he  will 
give. 

Senator  Reed.  rIhat  is  all  I  care  about  on  that,  I  b< 

Mr.  Foraker.  I  want   to  read  you,  if  I   may,  ni\    ansv  Mr. 

Mulhall's  letter  telling  me  he  had  given  these  uames  to  the  P 
That  shows  that  part  of  it . 

. 

Dear  Colonel:   1  am  obliged  to  you  for  your  letter 
information  it  gives  me  ae  i"  whal  has  b<  e  and  ie  I"-;- 

T  was  not  without  interest.     Although  1  was  out  of  politics  I 

interested  in  the  success  of  my  patty,  and  made  some  -|  i 
campaign,  but  not  many. 

You  have  doubtless  learned  ere  tibia  from  the  iapere  tl. 

committee. 

I  have  just  read  you  a  letter  and  that  reminds  me  of  this  1,-r. 
gives  the  reason  for  reading  it.     Mr.  Kirby  was  congratulate   ; 
on  my  Marysville  speech,   and    this   is   the  sequent         I 

reading:] 

I  shall  continue,  however,  to  'I"  whatever  I   may  find  n 
about  the  election  of  Hardin 

Harding  was  our  candidate  for  goven 

and  the  whole  ticket.     The  situation 

We  may  win  by  a  g 1  majority,  and  of 

this  time  jusl  bow  we  stand  in  the  big  cities.     Tl 

trouble.  ,, 

I  had  a    beautiful    letter   from    Mr.   Kirl  . 

-, h.     1  wrotehim  thanking  him  foril  and  tr 

him  Boon. 

Very  truly,  yours,  etc., 

In  the  Marysville  speech  1  tookupwhat  had  in 
put  forward  byCol.  Roosevelt  as  thedoctr 

I  said  some  things  that  —me  i pie  thought  w 

have  been  said,   though    I    think  they  v. 
language,   1   am  3ure  anvho.lv  would  rid 

wired  me  asking  if  1  could  not  omit  some  of  thi 
occasion  to  make  any  mor.  -  I  did  I 

asking  them  to  cancel  all  my  engagen  i  I 

nybody  else  to  edit  any  speech  of  mil 
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nobody  will  ever  do  it.  I  make  my  own  speeches,  as  I  guess  every- 
body here  knows. 

Senator  Reed.  I  believe  we  will  all  agree  to  that. 

Air.  Foraker.  That  is  all  there  was  to  that.  That  is  what  that 
refers  to. 

Senator  Reed.  I  take  it  that  in  that  campaign  of  1910  there  was 
this  issue.  Roosevelt  had  been  putting  forward  some  policies  which 
were  rather  opposed  to  the  policies  upon  which  Mr.  Taft  was  standing, 
and  I  take  it  in  that  campaign  you  were  standing  rather  with  Taft 
and  rather  against  the  Roosevelt  idea  ? 

Mr.  Foraker.  I  was  standing  with  Air.  Taft  because  he  was  Presi- 
dent, and  as  such,  having  been  put  there  by  our  party,  as  the  titular 
head  of  our  party,  as  he  frequently  expressed  it,  I  looked  to  him  as  the 
leader.  In  that  sense  I  stood  by  Air.  Taft;  but  Air.  Taft  did  a  good 
many  things,  both  before  and  after  he  became  President,  with  which 
I  did  not  agree. 

Senator  Reed.  I  am  speaking  about  this  particular  time. 

Air.  Foraker.  I  do  not  remember  exactly  what  his  attitude  was 
during  that  campaign  with  respect  to  "new  nationalism,"  but  in  a 
general  way  I  remember  he  was  opposed  to  it. 

The  Chairman.  Let  us  not  go  into  that. 

Air.  Foraker.  His  views  and  mine  on  that  were  in  accord. 

The  Chairman.  We  are  wandering  a  little  afield,  I  think. 

Mr.  Foraker.  Yes,  I  think  so. 

Senator  Reed.  In  this  new  idea  you  knew  that  Col.  Alulhall  was 
connected  with  the  National  Association  of  Alanufacturers  ? 

Mr.  Foraker.  I  knew  it.  I  suppose,  because  he  told  me  so.  I  did 
not  know  it  in  any  other  way. 

Senator  Reed.  As  to  these  new  doctrines  of  Roosevelt,  you  under- 
stood Alulhall  was  going  down  into  Ohio  and  was  going  to  be  opposed 
to  the  Roosevelt  idea  in  the  campaign  of  1910? 

Air.  Foraker.  No,  I  did  not  know  that.  I  knew  he  was  going  to 
work  for  the  Republican  Party.  There  was  a  whole  lot  at  issue 
besides  "new  nationalism."  I  did  not  regard  "new  nationalism," 
as  put  forward  by  Air.  Roosevelt,  as  a  doctrine  at  issue.  I  thought 
that  coming  from  a  man  of  his  distinction  it  needed  some  attention, 
but  I  was  opposed  to  giving  it  the  same  attention  as  the  tariff,  which 
was  the  leading  issue  in  that  contest.  The  Payne- Aldrich  tariff  bill 
had  just  been  passed,  and  we  were  defending  it.  That  was  the  issue 
in  our  campaign,  and  my  speech  was  devoted  to  that  subject. 

Senator  Reed.  What  I  am  trying  to  get  at,  perhaps  in  a  somewhat 
blundering  way,  is  whether  you  gave  these  names  to  Air.  Alulhall, 
understanding' that  he  was  going  to  see  men  who  would  probably 
support  the  issues  you  were  then  supporting  in  the  State  of  Ohio? 

Air.  Foraker.  No;  I  gave  them  to  him  because  he  said  he  wanted 
them  to  give  to  the  President,  who  had  asked  him  to  come  there 
and  have  an  interview,  or  had  arranged  for  an  interview  with  him; 
and  they  were  men  that  I  supposed  the  President,  through  some 
appropriate  agencies,  would  want  to  enlist  and  make  active  in  the 
campaign. 

Senator  Nelson.  Did  Alulhall  give  any  intimation  of  how  he  stood 
on  the  question  of  new  nationalism  ? 

Mr.  Foraker.  No;  I  do  not  think  we  discussed  that  at  all,  }Tet  in 
some  of  his  letters  that  he  wrote  me  he  speaks  of  it,  and  speaks  out 
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against    "tin-    monarchical    government    thai    Mi     H 
preaching,"  and  takes  Mr.   Roosevell   to  task      H< 
view-  were,  ami  in  his  Letters  t •  he  did  nol  tak 

Senator    NELSON.    He   did    iml    ti\     to    draw     \,,. 
})ositi(in  '. 

Mr.  Fob  \kki:.  No,  he  did  nol . 

Senator  Nelson.  He  was  neutral  on  that. 

Mr.   Foraker.   Either  neutral  or  in  accord.     I   did 
was  going  t<>  366  these  men.      I   did   not    know    who  would 
I  supposed  that  they  would  gel  a  letter  from  the  national 
as  that  i>  the  usual  way,  :i-k i nur  if  the)  could  nol 
ditions  and  could  not   help  the  genoral  cause  aloi 
are  commonly  written  in  campaigns. 

Senator  Reed.   In  1908,  in  your  senatorial  campaign,  did  Mul 
come  over  there  and  i\<<  some  work  in  your  Si 

Mr.   Foraker.   1   did   not   know    that   he  did  anything  at   al 
after  1  saw  that  lie  had  pul  a  letter  in  evidence  h<  I 

requested   him    to  go  to  Youngstown,  Zanesvillo  and  a  numl 
other  cities  and  see  the  people  he  had  been  talking  to  me  al  • 
day  before.     From  that   1  infer  he  must   have  come  here     I   wua  in 
Washington  at   the  time     and  he  perhaps  told  me  that    tl 
manufacturers,  members  of  their  association,  at  these  different  ji 
who  mi^ht  bring  to  hear  some  influence  on  their  re] 
the  legislature  as  to  how  they  should  vote  on  the  question 

Senator  Reed.  That  incident  you  are  aide  to  recall  only  !•• 
it  is  referred  to  in  the  letter '. 

Mr.  Foraker.   1  did  not  have  an\  such  letter  a-  thai  in  i 
all,  and  that  i-  due  to  the  fact  that  it  was  Written  here 
and  all  my  letters  of  Washington,  except  a  few  import ai 
destroyed  by  my  clerk-  here,   by   my  direction,  when 
They  destroyed  over  300,000  letters,  ami  that  perished  wil 
of  them.     I  could  not  take  those  letters  out  to  Cincini 
room  for  them.     [  suppose  that  is  the  way.     [tisoul 

Senator  Reed.   I   suppose  the  incident   had  dropp* 

memory. 

Mr.  Foraker.  It  had.  entirel}  .  until  1  saw  her. 

I  wrote  such  a  letter  a-  that   to  him.  and  he  claim- 
report  showing  that   he  went   around  through  Ohio,  pi 

places—]  do  not  know  where.     He  claims  that    I 

Cincinnati  and  made  a  report.     I  had  forgotten  all  al 

attached  any  importance  to  it.  fora  number  of  r< 

time  no  hope  in  theelection;  I  think  1  ma}  frankh 

paying  as  little  attention  to  that  a-  1   had  previous! 

presidential   matter,  except  in  a  general  « 

made  on  me  which  destroved  my  cl 

saying  that   I  had  acted  a-  counsel  for  th<    - 

had  created   a   sentiment    m  our   Mate  win." 

to  me:  and  I  continued  a-  a  candidate  in  the  cam] 

to   retire  from   it   after   I    had    becomi 

something  in  the  nature  of  an  admission 

cation  for  the  attack  that  he  made  on  inc.  w 

at  all.     It  was  a  matter  about  which  the 

then  or  now  or  ever,  any  more  than  tl 

before  Judge  Lurton.  One  case  was  in  the  I  . 
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Court  in  Cincinnati,  and  Nashville,  and  the  other  was  in  the  Supreme 
Court  of  Ohio. 

Senator  Reed.  The  point  I  am  trying  to  get  at  for  the  moment  is 
this,  that  this  incident  of  Col.  Mulhall  talking  with  you,  and  your 
making  an  arrangement  with  him  and  your  giving  him  a  list  of 
names 


Mr.  Foraker.  I  did  not  give  him  a  list  of  men. 

Senator  Reed  (continuing).  Of  places 

Mr.  Foraker.  Yes,  of  places. 

Senator  Reed  (continuing) .  Had  dropped  from  your  recollection, 
naturally  enough. 

Mr.  Foraker.  Yes,  it  had  gone  entirely. 

Senator  Reed.  And  you  are  able  to  recall  it  because  the  letter  is 
here.  I  hand  you  the  letter,  which  is  No.  2210  of  these  papers,  so  that 
you  may  see  that  it  is  your  own  handwriting. 

Mr.  Foraker  (after  examining  letter) .  That  is  my  handwriting.  I 
never  questioned  the  letter,  after  I  saw  that  he  had  produced  such  a 
letter.     I  supposed  of  course  it  was  a  genu  in  t  ktter.     But  that  says: 

Referring  to  my  conversation  with  you  yesterday. 

It  seems  that  after  he  was  here  and  asked  me  to  let  him  do  this 
work,  it  took  a  whole  day  for  me  to  make  up  my  mind  to  let  him  do  it. 
I  did  not  know  where  I  stood;  but  the  campaign  was  going  on,  and 
I  thought  that  I  might  hava  something  to  do  with  making  a  selection, 
and  I  did. 

Senator  Reed.  I  did  not  want  to  ask  about  that. 

Mr.  Foraker.  Oh,  you  may  ask  me  any  questions  you  want  to.  I 
am  good  natured,  and  I  am  willing  to  give  you  any  information  I  can. 
It  is  a  very  important  matter;  I  recognize  that. 

Senator  Reed.  I  do  not  know  whether  it  is  important  or  not. 

Mr.  Foraker.  I  said  it  was.  That  is  my  opinion.  I  have  got  a 
right  to  my  own  opinion. 

Senator  Reed.  I  thought  you  meant  that  it  was  not  important. 

Mr.  Foraker.  Well,  I  do  not  think  it  is,  to  be  frank.  I  was 
talking  sarcastically.  I  do  not  think  it  is  important  to  this  com- 
mittee. What  has  that  got  to  do  with  lobbying  ?  That  is  what  you 
are  probing. 

Senator  Reed.  I  am  trying  to  be  pleasant  about  it. 

Mr.  Foraker.  I  am  trying  to  be  pleasant,  too,  and  I  do  not  intend 
to  be  diverted  from  it  on  this  occasion. 

Senator  Reed.  You  refer  in  your  testimony,  as  I  recall  it,  to  not 
having  given  Mulhall  a  list  of  any  kind  to  use  in  going  into  Ohio 
when  you  were  a  possible  candidate  for  the  Presidency.  I  am  not 
certain  about  MulhaH's  testimony,  but  my  recollection  is  that  his 
testimony  referred  not  to  the  Presidency  matter,  but  to  your  sena- 
torial contest,  and  that  this  is  the  list  that  Col.  Mulhall  referred  to, 
which  is  contained  in  this  letter  of  December  9,  1908. 

Mr.  Foraker.  As  I  saw  Mulhall's  testimony  reported  in  the  news- 
paper, he  spoke  of  my  requesting  him  to  see  the  secretary  of  the 
Metal  Trades  Association,  and  said  that  I  gave  him  a  list  of  other 
prominent  citizens  of  Cincinnati  to  see,  to  find  out  from  them  how  I 
stood  with  them  in  regard  to  the  Presidency,  and  that  he  saw  them  as 
I  requested,  and  that  he  made  a  report  to  me. 
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I  pointed  out  in  m\  testimon}  that  these  lotl 
did  not  come  to  Cincinnati,  after  I  invite. I  him  to  do  -■•.  ,) 
1908,  until  after  the  presidential  nomination  had  bi 
will  find  in  one  of  his  letters  he  writes  back   to  i 
September  10,  asking  me  to  9end  him  a  li-i  that  I  had 
give  him,  or  something  of  that  kind;  which  woul 
not  given  him  any  list  previously,  and  I  am  sure  I  did  i 
any  list  afterwards.     I  do  not  know  why   I  should  I" 
consult  people  about   nominating  me  for  tl 
presidential  campaign  was  almost  over. 

Senator  Reed.  You  wrote  a  letter  on  October  7 
to  refer  to  something  about  name-,     i  wanted  to  cal 
to  thai. 

Mr.  Foraker.    19101 

Senator  Reed.  Yes. 

Mr.   Forakeb    (examining  letter).  October  7 
This  letter  read-: 

Col.  M.  M.  MlJLHALL, 

National  Association  of  t/ia 

St.,  N, 

Dear  Colonel:  I  write  to  acknowled 
anil  to  thank  you  forgiving  me  the  information  it  imp 
cessful  in  your  work  of  organizing  in  our  Si 
Parish  of  Bamilton. 

That  is  the  letter  thai  1  wrote  him  in  answer  to  his  let 
me  that  he  had  been  to  Beverly  and  seen  the  Presidi 
him  the  five  name-  I  had  given  him  on  the  train,  a 
dent  did  not  like  Taylor  or  Mr.  Ilanna.  apparently,  but 
with  the  others.     I  do  not  say  anything  here  abou 
find  yon  where  he  speaks  about  a  list. 

Senator  Reed.  I  am  only  trying,  Senator,  I 
can  in  my  own  mind. 

Mr.  Foraker.  That  is  all  right. 

Senator  Reed.  I  thought  that  possibl}  this 
other  matter  than  the  list,  and  for  this  reason,  tl 
on  the  list  that  is  on  the  back  of  the  envelope: 

C.  D.  Firestone,  Columbus  Buggy  Co.;  I  ol.  W.  II 
Taylor,  Easl  Liverpool;  D.J.  Sinclair,  Steubenville;  II.  M    Hai 

Whereas  in  the  letter  I  find  this: 

I  hope  you  will  be  -nil  in  your  work 

davs  ago  I  me1  Mr.  <>.  V.  Parish  of  Hamilton.     I  I 
Mr.  Eooven.     He  told  me  thai  Mr.  II 

I  do  not  find  Mr.  Hooven's  nan. I 

therefore  1  thought   that  at  some  timi 
other  names. 

Mr   Foraker.  No;   I    nevei 
except  at  that  time,  and  then  I  talked  « 
doubtless,  and  1  was  under  the  impn 
been  put  down  on  the  envelope.     Aft. 
men.  so  that  he  would  have  then 
on.  and  when  I  wrote  thai   letter  I 
Hooven's  name  was  on  there  al 
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Senator  Reed.  I  notice  this  letter  continues: 
He  told  me  to  give  you  the  name  of  James  K.  Cullen. 

That  is,  to  give  to  Mulhall  the  name  of  James  K.  Cullen;  so  that  I 
gathered  from  this  letter  that  after  you  had  talked  with  Mulhall  on 
the  train,  you  met  Mr.  Parish,  who  is  a  member  of  this  association? 

Mr.  Foraker.  I  do  not  know  whether  he  is  or  not. 

Senator  Reed.  And  Mr.  Parish  talked  with  you  in  regard  to  the 
same  subject  matter,  that  is  in  regard  to  the  subject  matter  of  the 
conversation  with  Mulhall;  and  then  you,  as  the  result  of  that  con- 
versation, wrote  Mr.  Mulhall  in  order  to  give  him  the  information. 

Mr.  Foraker.  Yes. 

Senator  Reed.  You  say  here: 

He  told  me  to  give  you  the  name  of  James  K.  Cullen.     He  is  president  of  one  of 
the  largest  manufacturing  companies  of  their  city. 
I  have  not  yet  seen  Mr.  Kirby,  but  I  will  be  glad  to  see  him  any  time. 

Mr.  Mulhall  must  have  talked  with  you,  in  that  conversation  on 
the  tram,  about  seeing  Mr.  Kirby,  who  was  then  the  president  of  this 
association. 

Mr.  Foraker.  I  got  a  letter  from  Mr.  Mulhall  dated  October  5, 
in  which  he  says: 

I  had  the  pleasure  of  seeing  Mr.  Kirby,  our  president,  in  Washington  about  10  days 
ago,  and  told  him  about  meeting  you  on  the  train,  and  advised  him  to  get  in  touch 
with  you  to  help  out  in  Ohio.  You  know  I  suggested  this  to  you  at  our  interview, 
so  I  hope  Mr.  Kirby  and  our  other  friends  can  be  of  some  help. 

So  that  I  suppose  I  did.  But  when  I  answered  him,  in  my  letter 
which  was  dated  October  7,  I  naturally  said  something  about  Mr. 
Kirby.     I  said: 

I  have  not  yet  seen  Mr.  Kirby,  but  I  will  be  glad  to  see  him  any  time. 

I  did  not  see  Mr.  Kirby  and  did  not  send  for  him,  and  did  not  write 
to  him;  but  when  Mr.  Kirby  a  few  days  afterwards  wrote  me  a  letter, 
which  is  already  in  evidence,  I  answered  it  in  that  way  which  you  are 
familiar  with  now,  and  that  is  all  there  was  in  that. 

1  did  not  ask  Mr.  Kirby  or  anybody  else  to  get  busy  in  that  cam- 
paign, except  as  I  did  it  in  public  speech. 

Senator  Reed.  But  the  point  I  am  trying  to  get  at  is  this.  Mr. 
Mulhall  must  have  mentioned  to  you  in  the  conversation  on  the 
train  something  about  Mr.  Kirby. 

Mr.  Foraker.  I  suppose  he  did,  as  he  says  he  did;  but  I  can  not 
eemember  whether  he  did  or  not. 

Senator  Reed.  At  that  time  you  were  talking  here  in  these  letters 
about  manufacturers.  The  letters  are  limited  to  manufacturers, 
and  the  question  is  whether  or  not  Mr.  Mulhall  told  you  that  the 
Association  of  Manufacturers,  of  which  Mr.  Kirby  was  the  president, 
could  be  of  influence  or  assistance  in  the  contest  that  was  going  on. 

Mr.  Foraker.  He  may  have  said  that.  I  should  have  supposed 
they  could  be  if  they  saw  tit  to  be. 

Senator  Reed.  Yes. 

Mr.  Foraker.  I  did  not  regard  it  as  any  offense  for  men  to  be 
willing  to  help  the  Republican  Party  to  win  a  victory. 

Senator  Reed.  I  do  not  think  so,  either.  1  am  not  taking  that 
position. 

Mr.  Foraker.  I  would  not  marvel  at  a  statement  of  that  kind 
from  him,  and  would  not  keep  it  in  mind  with  any  specific  definite- 
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ness   overnight.     ( >!'  course   the}   i  ould   be 

help.     The   resull   shows   we   needed   help. 

was  then  getting  split  in  two;  w 

not  actively  in  the  fight,  but  I  did  I 

busy  with  my  own  affairs,  with  m\  own  bu      • 

Now,  yon  speak  about  a  list.     I  told  I  did  n< 

List  that  he  was  to  use  in  regard  to  the  p 
he  did  not  come  there  at  that  nine.     Bui  hi 
10.     1  did  mil  then  give  him  an}  list,  and  I 
not  give  him  anj    list,  because  he  write-  me   3 
saying  this,  among  other  things: 

I  have  nol  ye1  received  the  lisl  i>  im  you  whirl 
hurry  it  along  so  that  \\<'  may  take  action  up 

So  he  evidently   talked  with  me  about  sin  h  a  ! 
only  time  1  had  any  conference  with  him  ab 
after  the  presidential  nomination  had  been  made  ' 

any  list,  that  1  have  any  recollection  of. 

Senator  Reed.   Bui    this   letter   from    Mr.    Mulhall   ii 
yon  were  to  send  him  some  sort  of  a  list  in  the  month 
Mr.  Foraker.  Well,  he  says  I  was  to  furnish  him 
Senator  Reed.   Do  you  remember  whal  that  I 
Mr.  Foraker.  No;  I  have  no  recollection  of  it  at  all 
he  says  in  his  letter,  and  what   he  testified  ab 
would  not  recall  anything  aboul  it.     But   I  am  su 
him  any  list.     This  correspondence  -how-  I  did  i 
list.      1  think  when  Mr.  Mnihall  testified  he  had  in  mind  th 
to  Cincinnati  in  answer  to  my  letter,  and  that 
him  a  list :  and  1  am  pointing  out  that  he  is  in  error 
went  there,  and  that   he  did  not   urct  any  li-t. 
until  after  the  nomination  had  been  made      i 
when  he  came  there.      I   ii\  it   by  his  own  Ii 
way   I   can  do  it.     Then  he  wrote  me  after  I 
week  after     that  I  had  not  yet  sent  him  the  lisl 
1908,   1  acknowledged    the   receipt    of   that    let! 
1  wrote  him: 

You  told  me  to  write  you  ii  anythii 
could  1"-  of  help.     I  '1"  uo1  know  of  an 
general  nature  which  il  might  be  helpful  I 
einnati  again  soon  kindly  lei  me  knon 

It  was  the  morning  of  thai  day  that  Mr. 
called  it.  was  made  public  in  the  newt 
my  chances  would  be  very  materially  ii 
not  take  much  interesl  in  the  electioi 

the  fighl  . 

Senator   Reed.   Do  you   remert 
Washington  after  the  campaign  ol 

Mr.  Foraker.  Yes,  I  supposi 
ago.     He  -ays  he  ha-  a  letter  from  i 
to  mv  conversation  with  you  yestercl 
8,  1908.     1   wrote  him  the  next  di 
ver-ation  with  you   yesti    d 
would  he  well  for  him  to  . 
of  places;  in  fact,  all  the  important 
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Senator  Reed.  My  question  was  whether  you  remembered  meeting 
Mr.  Mulhall  here  in  Washington,  or  any  other  place,  subsequent  to 
the  campaign  of  1908  and  along,  say,  in  the  month  of  January  j 

Air.  Forakee.  Well,  I  may  have  met  him  from  time  to  time.  I  do 
not  know.  He  was  about  here.  I  notice  one  letter  he  put  in  the 
record,  which  I  have  just  been  reading,  was  a  report  he  made  to  his 
employers  that  I  had  just  returned  from  Ohio  and  was  well  pleased 
with  the  work  the  Manufacturers'  Association  had  done  for  me.  I  do 
not  know  of  anything  they  did  for  me  that  other  Republicans  were 
not  doing.  I  do  not  imagine  they  were  as  an  organization  united  in 
their  support  of  me.  Of  course  I  would  not  be  quarreling  with  him 
about  the  matter.  That  is  not  my  disposition.  I  might  have  said, 
in  reference  to  any  work,  "It  is  all  right,"  or  I  might  have  said  that 
I  was  well  pleased. 

Senator  Reed.  So  that  without  this  letter  which  3-011  have  referred 
to,  of  which  you  have  no  accurate  recollection,  you  would  not  remem- 
ber having  met  him  in  January,  1909  ? 

Mr.  Foraker.  No,  I  would  not. 

Senator  Reed.  I  can  readily  understand  that  a  man  being  busy, 
and  seeing  thousands  of  people,  in  the  end  has  to  depend  largely  on  the 
record.  That  is  another  occasion  that  had  dropped  from  your 
recollection,  and  naturally.     Where  was  your  home  here  ? 

Mr.  Foraker.  No.  1500  Sixteenth  Street. 

Senator  Reed.  You  frequently  at  that  time,  during  your  last  two 
or  three  years  in  the  Senate,  and  I  suppose  many  years  before,  of 
course  had  political  conferences  to  a  greater  or  less  extent  with  men 
who  were  here  ? 

Mr.  Foraker.  Generally  here  in  the  Capitol.  I  never  had  any  con- 
ferences at  my  house  with  anybody. 

Senator  Reed.  But  your  friends  in  the  Senate  sometimes  visited 
you  at  your  home,  did  the}7  not  ? 

Mr.  Foraker.  I  had  some  friends  when  I  was  in  the  Senate,  and 
they  would  occasionally  make  calls  on  me  at  my  house.  I  do  not 
remember  any  particular  instance.  I  have  no  doubt  this,  that,  or 
the  other  Senator  may  have  dropped  in  to  make  a  call.  Senator 
Bacon,  for  instance,  was  always  very  friendly,  and  sometimes  called; 
but  I  am  sure  I  never  discussed  with  him  Republican  politics. 

Senator  Reed.  Oh,  no. 

Mr.  Foraker.  And  other  Senators  would  call.  But  I  never  dis- 
cussed politics  with  any  of  them  in  the  sense  of  having  a  conference, 
much  less  a  secret  conference.  I  never  had  a  secret  conference  about 
such  matters  anywhere,  at  any  time.  It  was  not  necessary;  everybody 
knew  what  my  views  were. 

Senator  Reed.  Yes;  and  I  think  a  good  many  people  in  the  coun- 
try admired  them. 

Mr.  Foraker.  I  hope  that  is  true. 

Senator  Reed.  But  what  I  am  asking  is  not  asked  in  a  critical 
sense.  I  just  want  to  get  at  the  facts.  You  do  not,  of  course,  mean 
to  say  that  members  of  your  political  party  did  not  visit  you  occa- 
sionally at  your  house? 

Mr.  Foraker.  Of  course  they  would  drop  in  occasionally,  but  there 
was  never  any  coming  together  of  two  or  three  or  four  for  the  purpose 
of  having  any  conference.  It  was  merely  a  social  matter,  and  when 
they  came  to  my  house  they  called  on  my  family  as  well  as  on  me. 


.MAIN  H.N  \Xt  I.  OF    \    I  OBBJ    TO  INFLU1 

Senator  Reed.  I  am  nol  trying  to  suppl} 
course  t  here  lias  been  more  t  ban 

Mr.  Foraker.   5  es. 

Senator  Reed.  An.l    like   everybody   elsi 
friends  when  they  came,  and  were  glad  I 
you  would  fail  otherwise  to  remember  some  of  tin 
Lei  tcrs  brine;  l>ack  to  \  OU. 

Mr.  Foraker.  I  would  qo<  remember  ani 
for  the  lei  icis.  1  would  nol  remember  an}  I 
many  of  t  bese  things,  bul  finding  a  lei  ter  recalls  I 

Senator  Reed.   For  instance,  you  do  nol   remom 
Mulhall  at  the  time  you  gave  lum  this  letter  ■ 

Mi-.  Foraker.   No.  sir. 

Senator  Reed.   And  you  rely,  a-  men  who  are  bus)  mi 
your  correspondence  '. 

Mr.  Foraker.  Yes.  sir. 

Senator  Reed.   And  there  are  some  letter-  hi 
ing  of  which  you  would  not   have  thoughl   tie  incidi 
therein  happened  al  all  \ 

Mr.  Foraker.  That  is  correct. 

Senator  Reed.    Von  knew   Mr.  Mulhall  awa}    bi 

Mr.  Foraker.   In  1883,  in  m\  firsl  campaign.     I  h 
all  these  years. 

Senator  Reed.   Do  yon   remember  he  sough  1   an  a] 
chief  factory  inspector  when  you  were  governor? 

Mr.  Foraker.  No;  1  do  not  recall  that.     He  ha.! 
of  his  capacity   t<>  3erve  the  public,  even  at   thai  earlj  dai  I 

give  him  the  appointmenl  \ 

Senator  Reed.  No.  I  do  nol   think  you  did.     But  your 
were  always  pleasant  '. 

Mr.  Foraker.   Pleasanl    and    agreeable.     I    tl 
agreeable  and  pleasanl  sorl  of  a  man.  always  bn 
something  to  tell,  and  was  optimistic. 

Senator  Reed.  You  would  not  l>e  prepared 
any  occasion  went  to  your  bouse  t<>  see  you  ab< 

Mr    Forakeb    1  am  sure  he  was  nol   in  my  h< 
recollection  goes;  hut  as  1  -aid  awhile  ago,  mi 
wronir.      But  1  am  sure  that  he  did  nol 
Sherman,  because  if  Vice  President  Sherman  I 
house  1  would  have  remembered  it 

Senator  Reed    The  record  does  nol  show  he 
criticizing  anybody,  it   was  possibly   an  erroi 
reporter      ( )i  course  none  of  us  are  responsible 

Mr    Foraker.  The  reason  I  thought  I  o 
Sherman  became  afterwards  the  a--  on  t 

and  1  did  nol  want  it  to  go  nncontradi< 
he  had  been  at   my  house  plotl 
joined  fore.-  a-  hi- chief.      I  thoughl  it  «" 
ami  r  was  the  only  man  alive  to 
pose  in  coming;  because  Mr.  Mulhall  had 
f  read  the  record,  that  reflected  on 

Senator  Reed.  1  think  he  has  referred  to    •   i 
terms.     But  eliminating  now  Mr  Shern 
might  have  been  there  and  you  ha 
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Mr.  Fobakek.  Yes,  sir. 

Senator  Reed.  And  I  take  it  you  would  not  be  prepared  to  say 
that  Mr.  Mulhall  may  not  have  called  there,  and  that  there  may  not 
have  been  some  other  Senator  or  two  Senators  drop  in  on  you  during 
Mr.  Mulhairscain 

Mr.  Fobakee.  But,  Senator,  he  goes  into  detail.  He  says  a  lot  of 
things  were  done  at  that  meeting  that  could  not  be  put  on  paper. 
Nothing  was  ever  done  at  any  meeting  or  any  conference  at  my 
house  that  could  not  be  put  on  paper.  He  speaks  of  a  conference 
that  was  secret  in  its  character,  made  up  of  Republican  Senators. 
No  such  thing  as  that  ever  occurred  anywhere. 

Senator  Reed.  I  am  not  asking  with  reference  to  just  what  he  had 
in  his  letter,  but  I  call  attention  to  the  fact  that  he  does  not  claim  in 
his  letter  to  have  been  a  part  of  the  conference,  that  is  that  he  was  in 
the  conference,  but  simply  that  he  heard  what  took  place. 

Mr.  Fobakee.  It  shows  the  secrecy  of  it. 

Senator  Reed.  Of  course  he  might  have  characterized  the  meeting 
as  a  conference,  and  you  might  call  it  simply  a  conversation,  and  I  am 
not  interested  in  whether  he  used  the  proper  adjective  or  did  not  use 
the  proper  adjective.  The  only  thing  I  am  trying  to  get  at  is  this, 
whether  you  feel  warranted  in  saying  that  he  never  was  at  your  house 
when  there  were  one  or  two  or  three  other  men  there,  and  you 
gentlemen  were  talking  about  matters  political. 

Mr.  Fokakeb.  I  have  no  recollection  of  any  such  thing  ever  having 
occurred,  and  it  is  to  my  mind  so  extremely  improbable  that  I  say  no, 
it  never  occurred  in  any  form;  but  I  know  it  never  occurred  in  the 
sense  of  there  being  a  secret  conference  of  Republicans  which  Mr. 
Mulhall  attended,  and  that  we  resolved  to  defeat  all  Roosevelt 
legislation  and  to  oppose  Taft  at  all  hazards  for  the  nomination, 
and  put  ourselves  in  a  position  where  we  could  not  possibly  support 
him 

Senator  Reed.  You  did  oppose  Taft,  however  ? 

Mr.  Fobakee.  I  opposed  him  for  nomination,  but  I  supported  him 
and  voted  for  him.     I  voted  for  him  the  second  time,  too. 

Senator  Reed.  But  at  the  time  this  letter  was  written  you  were 
in  opposition  to  him? 

Mr.  Fobakee.  I  was  in  opposition  to  him.  I  myself  was  a  candi- 
date, which  I  suppose  I  had  a  right  to  be. 

Senator  Reed.  And  Mr.  Mulhall  being  a  man  who  was  then  sup- 
porting you  for  the  Presidency,  and  you  being  a  candidate,  if  he  went 
to  your  house  it  would  not  be  likely  that  you  would  close  the  door 
in  his  face  ? 

Mr.  Fobakee.  No,  I  do  not  suppose  I  would  close  the  door  in  his 
face;  but  I  think  I  would  have  asked  him  to  excuse  me  that  evening. 
I  do  not  think  I  would  have  invited  Mr.  Mulhall  to  come  into  a  con- 
ference of  Senators  in  my  house  or  any  other  place. 

Senator  Reed.  He  simply  claims  that  you  gave  him  a  seat. 

Mr.  Fobakee.  And  he  says  he  was  sitting  there  for  one  or  two  hours, 
does  he  not  ? 

Senator  Reed.  I  have  been  looking  for  that  letter,  but  I  have  lost  it. 

Mr.  Fobakee.  No  such  thing  ever  happened.  Why  Mr.  Mulhall 
should  have  written  that  is  another  thing.  He  may  have  some  ex- 
planation. But  he  never  attended  any  conference  at  my  house  with 
my  knowledge. 
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Senator  Reed.  Who  is  Mr.  Alden. 

Mr.  Foraker.   He  was  clerk  of  m\  committee.     II 
tarv  to  Senator  Page. 

Senator   Reed.  Do  you   remember  anythii  Mr.    " 

campaign  in  Marj  land  I 

Mr.   Foraker.   No,   I  do  doI   remember  a   thin 
some  reference  to  it  there.     I  know  Mr.  Mudd 
House  from  Maryland,  and  n  would  seem 
that  be  had  a  friendly  feeling  for  me.     In  o 
interview,  and  some  things  I  mentioned  a  m< 
to  indicate  that  they  were  friendly  to  Die  in  tli 
Mr.  Mnlhall  in  his  letter  that   he  w 
answer  to  thai   letter  I  suggested  that   in  view 
well  enough  for  him  to  acl  at  thai  time. 

Senator   Reed.    Do  you   remember  Mr.   Mulhall  • 
State  to  work  in  your  campaign  3 

Mr.  Foraker.   No  sir,  I  do  nol   remember  tha 
came  there,   to  put    in  any  time  at   all.     I 
around    in    my   State,    traveling  about.     I    did 
about  what  Mr.  Mulhal]  was  doing.     It  was  all  hi^ 
was  traveling  for  his  association,  and.  as  he  pit 
put  in  a  word  for  his  "old  chief."  he  was  al 
to  do  it,  and  never  failed  to  do  it. 

Senator  Reed.  Who  was  his  old  chief? 

Mr.  Foraker.  He  referred  to  me  as  his  old  chief, 
had  not  appointed  him  to  this  office.     I  have  f< 

was.  hut    I  suspect   that   he  would  have  made  a  L.r""d  i 

Senator  Reed.  He  worked  for  you  in  your  fi 
supported  you  then,  did  he  nol  '. 

Mr.  Foraker.  Yes. 

Senator   Reed.  So,   indulging  in   the  aomewli 
guage  which  conic-  from  [risn  breeding,  « 
to  you  as  his  old  chief  \ 

Mr.  Foraker.  Perhaps  not. 

Senator  Keek.  At   any  rate,  it   appears  tl 
least,  his  expense  account  shows  thai  ho 
for  a  considerable  tin  < 

Mr.  Foraker.  But  he  was  nol  there  on  m- 
a  man  to  go  anywhere  I  would  nol  ask  hii 
expenses,  and  i  would  nol  ask  him  to 
which  was  nol  perfectly  honorablo  and  I 

Senator  Reed.   But  the  association  paid 

Mr.  Foraker.  I  did  nol  know  anythn 
ing  ahout  his  expense  account.     Tl  i 
friendly  to  me. 

Senator  Reed.  I  suppose  ihi 
you  were  nol   aware  thai   th 
and  at  leasl  that  he  was  worki] 

Mr.  Foraker.  I  do  not  knov, 
any  of  them.     He  dropped  in;    and   I 
on'his  pari     his  desire  to  help  mo. 

Senator  Reed.  But  you  had  askei 
paign,  had  you  nol  '. 
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Mr.  Foraker.  No.  I  asked  him  on  his  own  invitation,  as  I  told 
you.  He  wrote  me  that  he  was  very  anxious  to  have  his  men  take 
action — no,  that  he  was  ready  to  take  action  at  any  time — and  I 
wrote  him  to  come  down,  and  that  I  would  have  a  brief  interview 
with  him.  He  did  not  come.  He  waited  until  after  the  Presiden- 
tial election,  and  then  he  came,  and  after  the  election  was  over  and 
everything  settled  (and  that  is  why  I  was  surprised  to  see  I  asked 
him  to  go  to  Ohio  at  that  time),  he  called  on  me — I  did  not  call  on 
him — and  no  doubt  told  me  how  they  could  help  me  at  various 
places.  After  thinking  it  over  until  the  next  day — I  judge  so  from 
the  letter — I  wrote  him  that  perhaps  it  would  be  well  enough  for  him 
to  go  to  these  different  cities  mentioned,  and  he  would  know  whom 
to  see,  members  of  his  association,  and  they  might  be  able  to  say  a 
good  word  to  their  representatives  in  their  respective  counties  in  my 
favor. 

Senator  Reed.  So  he  did  talk  with  you  about  the  association  ? 

Mr.  Foraker.  I  assume  that;  but  I  have  no  more  recollection  of  it 
than  you  have  of  his  talking  with  me.  I  do  not  doubt,  in  view  of  my 
letter,  that  he  was  here  and  saw  me  on  that  date.  I  would  talk  with 
him  any  time  he  came  around.  I  was  one  of  the  gentlemen  he  said 
was  easy  to  approach.  Anybody  might  say  that.  I  did  not  deny 
myself  to  anybody  when  I  was  here  in  the  Senate.  I  felt  it  was  my 
duty  to  see  anybody  who  wanted  to  see  me,  and  I  do  not  think  a  card 
ever  came  in  from  the  marble  room,  even  though  I  was  engaged,  and 
even  though  I  was  in  some  debate  going  on  on  the  floor  of  the  Senate, 
that  I  did  not  respond  to  the  card.  Nine  times  out  of  ten,  probably 
the  call  amounted  to  nothing.  Sometimes  it  would  be  somebodv  I 
woidd  want  to  see. 

Senator  Reed.  In  January,  1908,  you  being  in  Cincinnati,  you 
wrote  to  Mr.  Mulhall  at  Indianapolis,  saying: 

If  you  could  conveniently  come  here  for  a  short  interview  at  my  expense  of  course, 
I  will  be  very  much  obliged. 

Mr.  Foraker.  Yes.     The  subsequent  letters  show  he  did  not  come. 

Senator  Reed.  That  was  January  21.  On  January  27  it  is  true  he 
was  leaving  for  a  short  trip  east,  and  said  he  would  be  in  Baltimore 
and  Washington  about  the  close  of  the  week,  and  that  if  you  spared 
the  time  for  an  interview  he  would  be  glad  to  see  you. 

Mr.  Foraker.  Yes. 

Senator  Reed.  That  was  evidently  in  response  to  your  letter  of 
several  days  previous  ? 

Mr.  Foraker.  Yes.  Then  I  wrote  to  him  to  meet  me  at  the 
Waldorf,  and  he  did  not  meet  me  there.  That  was  before  the  election. 
Since  this  has  come  out,  I  have  concluded  that  he  had  changed  about, 
gone  over  to  the  other  side,  and  did  not  want  to  see  me.  That  is  my 
opinion  about  it,  although  I  do  not  know. 

Senator  Reed.  That  is  January  27,  and  there  seems  to  be  a  break 
in  the  correspondence  until  July. 

Mr.  Foraker.  Yes.  He  lost  interest;  and  in  fact  never  came  to 
see  me  until  after  the  nomination. 

Senator  Walsh.  Unless  you  met  him  May  23. 

Mr.  Foraker.  Well,  on  his  way  out  to  help  nominate  me,  when  he 
got  a  letter  of  introduction  to  Mr.  Kurtz. 
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Senator  Reed.  There  are  a  number  <>f  letters  bere  in  wl 
referred  to  your  candidacy.     Thai  letterofthc  111 

Mr.  Foraker.   1  think  lie  was  friendh  and  would  I 
see  me  Dominated,  and  would  have  helped  .ill  he  i 
went  to  the  other  side,  in  so  far  as  he  may  ha> 
he  saw  it  was  going  in  thai  direction. 

Senator  Walsh.   From  bis  reporl  from  tl  -  I 

should  rather  think  thai  thai  idea  is  an  erroi 
I  recall  the  reports  from  the  convention,  thai  the  nomin 
was  not  altogether  satisfactory  to  either  him  or  hi 

Mr.  Foraker.  That  may  he;  bul  there  an 
show  that,  as  this  newspaper  expresses  it.  he  seerue* 
on  both  sides.     I  do  not  care  about  it 

Senator  Reed.  T  do  not  know  thai  thai  would  be  justifiable. 

Mr.  Foraker.  Bui  I  do  know  I  invite. I  him  to 
apolis  to  Cincinnati.     It  was  only  a   two  or  three  hours  II. 

thinks  he  came,  bul  Ik- did  not  come.     Then  hev 
east,  and  I  wrote  him  he  could  see  me  at  t  be  Waldorf;  and  ; 
come  there,  and  I  never  beard  from  him  again  until 
dential  nomination. 

Senator  Nelson.   Was  nol  thai  rather  a  suspicious  circumsl 

Mr.  Foraker.  Yes,  sir. 

Senator  Nelson.   Did  nol  that  pul  you  on  your  guard  \ 

Mr.  Foraker.  Well,  yes.     But   I  was  blinded  by  hi 
of  friendship  to  such  an  extenl  that  T  <li<l  nol  take  the  hint.     I 
not  very  active  about  it.  qoI  concerned  aboul  it.     I  think  ti 
night  of  the  convention  I  went  to  bed  at  aboul  the  usual  hour. 

Senator  Reed.  I  wanted  to  follow  these  letters  with  tl 
in  mind  of  possible  interviews. 

On  January  21  you  wrote  to  Mr.  Mulhall. 
could  conveniently  come  to  Cincinnati  for  a 
would  be  obliged. 

Mr.  Foraker.   Yea,  sir. 

Senator  Reed.  On  the  27th  of  that  month  he  v 
ing  you  at  Washington,  and  said  this: 

I  am  leaving  here  to-morrow  fora  shorl  trip  east  and  I  w  ill  be  s 
ingtori  aboul  the  close  of  this  week  and  if  yo 
be  extremely  glad  to  Bee  you. 

That  is  evidently  the  interview  you  refem 

Mr.  Foraker.   res. 

Senator  Kkki>.   He  wrote  further: 

Of  course  I  am  continually  traveling  and  thai  i 
can  not  answer  my  mail  as  promptlj  uld  lik.- 1 

not  prompt  in  answering  your  lettert 
seeing  you  in  Washington,  and  believe  me 

Mr.  Foraker.  That  is  January  27. 

Senator  Reed.  That  is  only  six  da) 
plains  that  he  has  been  on  the  road  and 
promptly;  and  that  shows  be  was  nol  in  I 
he  did  not  u">  to  Cincinnati     al  that  time. 

Mr.  Foraker,  But  in  his  testimony  h< 

Senator  Reed.   But  be  said  he  ho] 

Mr.  Forakkk.   Yes.  sir. 
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Senator  Reed.  Now  coming  to  the  other  campaign,  that  is  the  cam- 
paign for  Senator,  and  with  reference  to  whether  he  talked  to  you 
about  the  National  Association  of  Manufacturers  as  an  association, 
so  that  you  understood  there  was  such  an  association,  I  call  your 
attention  to  this  letter. 

Mr.  Foraker.  I  knew  there  was  such  an  association  at  that  time. 

Senator  Reed.  And  you  knew  his  connection  with  it  '. 

Mr.  Foraker.  Yes.  I  knew  his  connection.  He  told  me  in  one  of 
his  letters  that  he  had  been  promoted:  that  he  was  now  an  important 
man  hi  connection  with  it;  he  had  charge  of  all  their  field  work. 

Senator  Reed.  I  call  your  attention  to  this  language: 

I  expect  to  be  in  Cincinnati  in  the  near  future,  and  I  would  like  greatly  to  have  a 
conference  with  you  in  relation  to  your  affairs  in  Ohio. 

Mr.  Foraker.  Yes;  that  was  written  after  the  presidential  nomi- 
nation. 

Senator  Reed.  Yes,  July  11.     He  continues: 

I  know  that  you  are  fully  posted  on  the  splendid  fight  that  the  manufacturer-  put 
up  here  at  the  Chicago  convention  and  I  wish  to  say  that  we  expect  to  be  deeply 
interested  in  the  Ohio  campaign  this  fall.  I  was  over  to  St.  Louis  on  Wednesday  and 
had  a  long  talk  with  Mr.  Van  cleave,  president  of  our  association,  and  he  stated  That 
lie  would  write  you  and  anything  that  the  National  Association  of  Manufacturers,  or 
organizations  affiliating  with  us  can  do  for  you,  will  be  gladly  done  if  you  think  we  can 
render  any  service  to  you  in  this  next  campaign.  I  feel  certain  that  you  have  heard 
from  Mr.  Van  Cleave  by  this  time,  so  for  the  above  stated  reasons  I  am  anxious  to  see 
you  and  see  if  we  can  not  do  something  to  repay  your  many  kind  acts  to  our  people. 

I  am  leaving  here  on  Monday  for  Xew  York,  so  I  would  be  pleased  if  you  would 
answer  this  letter  170  Broadway,  New  York  City,  our  eastern  office. 

So  I  take  it  that  after  receiving  that  letter,  of  course  you  knew  his 
connection  with  the  association? 

Mr.  Foraker.  1  knew  it  all  the  while,  from  1907. 

Senator  Reed.  And  whatever  he  did,  he  claimed  to  be  acting  as 
their  representative  ? 

Mr.  Foraker.  I  do  not  know  about  that.  My  impression  was. 
Senator,  that  he  was  acting  out  of  friendship  for  me  of  a  personal 
kind,  but  that  he  was  traveling  about  as  the  representative  of  this 
association,  and  saying  a  good  word  wherever  he  could.  Mr.  Van 
Cleave  did  write  me,  and  I  wrote  back  to  him  that  there  was  nothing  I 
knew  of  that  he  could  do.  I  read  that  a  while  ago.  I  said  to  Mr. 
Mulhall  that  he  must  have  prompted  Mr.  Van  Cleave,  a  man  1  did  not 
know,  to  write  me  a  very  nice  letter,  and  in  the  next  letter  you  have, 
right  ahead  of  you  there,  he  pleads  guilty  to  writing  Van  Cleave  to 
write  me  as  he  did.  But  I  never  asked  Mr.  Van  Cleave,  or  Mr.  Kirby, 
or  anybody  else,  to  render  me  any  assistance  at  all,  except  as  I  ap- 
pealed to  everybody  in  a  public  speech. 

Senator  Reed.  This  letter  which  I  have  just  read  is  one  in  which 
he  says  that  he  would  like  to  see  you,  and  you  then  wrote  Mm  on  the 
13th  of  July  saying  that  you  would  stop  at  the  Waldorf,  and  saying: 

You  can  probably  see  me  Thursday  night  or  Friday  at  the  Waldorf.  I  will  be  glad 
to  see  you  at  any  time. 

I  have  not  received  any  letter  from  Mr.  Van  Cleave. 

Mr.  Foraker.  I  had  not,  at  that  time. 

Senator  Reed.  Did  Mr.  Mulhall  see  you  at  the  Waldorf? 

Mr.  Foraker.  No,  sir,  he  did  not. 
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Senator  Reed.  On  the  22d  of  July  Ik-  wtoU 

Yours  of  the  L3th  is  received,  and  I  an 
York  on  Friday  to  meel  you.     1  have  been  out  in  M 

And  BO  forth. 

Mr.  Foraker.  I  had  forgotten  ho*  it  appeared,  but  I 
not  seen  me  there. 

Senator  Reed.  The  letter  continui 

I  found  your  letter  on  my  arrival  here  yesterdi 
letter  Ben1  to  you  1>\   President  Van  Clea 
Van  Cleave  in  savin-  thai  if  my  Bervii  • 
I  shall  be  very  glad  to  volunteer  to  help  you  out. 

'Micro  are  over  a  thousand  members  oi 
affiliated  with,  amonj  them  some  of  the  bi 
we  could  put  a  lot  "f  work*  rs  among  those  pi  o]  I 
convince  them  of  the  splendid  sen  ices  tha 
oi  the  country  at  the  lasl  session  of  the  S< 

Mr.  Fokaker.  A  while  ago  I  undertook  t<>  Ba}  thai  I  had  n 
dered  any  special  service-  to  the  manufacturers.     That 
on  his  part.     I  never  supported  any  hill  or  opposed 
behest  or  request  or  through  their  influence,  and  1  do  n< 
that  Mr.  Mnlhall  ever  himself  asked  me  to  support  oi 
bill.     I  do  not  think  he  ever  did.     1  do  not   think  h< 
to  me  in  the  lighl   of  a  lobbyist   at   all.  about   anything      H< 
always  electing  Presidents  and  Senators. 

Senator  Reed.  That  letter  is  followed  in  your  tile  b 
I  take  it  was  probably  written  by  your  clerk  i 

Mr.  Foraker.  Yes. 

Senator  Reed.  It  is  a  letter  of  Julj   26,  and  read 

I  write  merely  to  acknowledge  the  receipt  "i 
Foraker  who  i-  absent  on  his  summer 
and  to  say  thai  it  will  be  bri 
about  the  middle  or  latter  pari  of  nexl  month. 

The  ''middle  of  the  month."    I   suppose,  did   I 
because  you  generally  overstay  your  timi 
letter  of  July  28. 

Mr.  Foraker.  July  28  I  wrote  him. 

Senator  Reed.    Yon  wrote  him  from  Mail 

Your  letter  of  July  22nd  h 
of  the  general  situation  t  tat  this  tin 

is  progressing  much  as  usual  ii 
Van  Cleave.     I  have  written  ackno 
he  i!  anifest  3  to  help  us  in  our  i 
that  he  or  anj  oi  lo,  but  i 

develop,  I  will  I  I  to  know  i! 

that  you  have  perhaps  bet  a 
accordingly.     1  hope  you  will  k.  ep  n  i 
call  upon  vou  and  knowwhi 
to  return  to  <  >hio  uol  lal 

On  the  17th  of  August  he  acknowli 

and  he  repeats: 

There  are  about  a  thousand  membt 
influence  with  Mr.  Van 

Mr.  Foraker.  I  say,  Senator,  h< 
all  the  time,  and  when  he  would  iu<  • 
But  I  do  not  know  of  a  thing  h< 
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I  never  asked  him  to  do  any  specific  tiling.  On  the  contrary,  I  would 
toll  them  there  was  not  anything  they  could  do.  Of  course,  if  there 
had  been  anything  that  arose  where  they  could  help  me,  I  should  have 
been  glad  to  be  at  liberty  to  call  on  them.  I  do  not  know  of  any 
reason  why  I  should  not  have  called  on  them. 

Senator  Reed.  He  called  on  you  somewhere  in  September,  1908, 
did  he  not? 

Mr.  Foraker.  At  my  office.  He  called  on  me  on  the  10th  day  of 
September. 

Senator  Reed.  Then  you  had  a  talk  about  this  Manufacturers' 
Association,  did  you  not  ( 

Mr.  Foraker.  I  do  not  know  what  we  talked  about,  bevond  what 
we  have  already  reported. 

Senator  Reed.  I  call  attention  to  this — 

Mr.  Foraker.  My  talk  with  him  was  no  doubt  rather  hurried  on 
my  part. 

Senator  Reed.  I  know  how  difficult  it  is  to  remember  tilings  of 
that  kind,  and  I  am  ju?t  calling  your  attention  to  these  letters  for  this 
reason.     This  u  dated  September  17,  and  reads: 

When  I  had  the  pleasure  of  calling  on  you  on  Thursday  of  last  week,  you  make  it 
very  plain  to  me  that  Mr.  John  Kirby  of  Dayton,  O.  of  the  Kirby  Manufacturing 
Company,  was  doing  everything  he  possibly  could  to  defeat  your  friends  in  Dayton. 
I  emphatically  told  you  at  that  time  that  there  was  some  mistake  and  that  Mr.  Kirby 
was  not  doing  anything  of  the  kind,  for  he  had  been  made  acquainted  on  several 
occasions,  of  the  splendid  stand  that  you  have  always  taken  against  class  legislation 
in  the  United  States  Senate  and  as  governor  of  Ohio.  So  for  that  reason,  I  knew  that 
your  informant  in  relation  to  Mr.  Kirby,  must  have  gotten  the  story  to  you  wrong. 

I  am  more  than  gratified  this  morning  to  receive  a  letter  from  our  St.  Louis  office, 
enclosing  a  copy  of  a  letter  sent  there  by  Mr.  Kirby. 

That  letter  which  he  mention^,  by  the  way,  appears  in  the  record. 
Mr.  Foraker.  Yes:  I  know  it. 
Senator  Reed.  I  continue  reading: 

Mr.  Schwedtman  gives  me  to  understand  that  he  has  sent  a  copy  of  Mr.  Kirby's 
letter  to  you. 

Do  you  remember  receiving  that  \ 

Mr.  Foraker.  Yes:  I  saw  it  in  the  record,  but  I  do  not  remember 
whether  I  put  that  in  or  not. 

Senator  Reed.  The  letter  continues: 

I  will  also  enclose  a  copy  to  make  it  doubly  sure  that  it  has  reached  you 

Mr.  Foraker.  It  is  in  the  record. 
Senator  Reed  (continuing  reading): 

for  I  know  the  importance  of  Mr.  Kirby  in  that  section  of  Ohio;  in  fact  all  over  Ohio; 
and  what  he  is  able  to  do  when  he  becomes  active. 

As  I  told  you  at  our  last  interview,  our  organization  and  kindred  organizations, 
were  ready  at  any  time  to  do  all  we  possibly  could  to  aid  you  in  being  returned  to  the 
U.  S.  Senate,  and  you  can  place  the  greatest  confidence  in  the  leaders  of  our  associa- 
tion and  can  trust  them  implicitly,  either  by  mail  or  otherwise,  to  do  the  best  they 
can  to  meet  any  request  that  you  may  make. 

I  have  not  yet  received  the  list  from  you  which  you  spoke  of,  and  I  wish  you  would 
hurry  it  along  so  that  we  may  take  action  upon  it. 

In  closing  will  state  that  Mr.  Kirby's  letter  <}ives  me  the  greatest  gratification  and 
pleasure  to  know  that  my  statement  to  you  was  correct,  and  that  he  was  your  friend. 

Mr.  Foraker.  Xow,  Senator,  let  me  tell  you  in  explanation  of 
that;  as  nearly  as  I  can  recall  it,  I  wrote  him  to  come  down  from 
Indianapolis  to  Cincinnati  on  the  21st  of  January,  1908.     That  was 
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before  the  presidential  nomination.     He  never  did  i 

date  to  which  be  here  refers,  September  10,  r  which  tii 

says  1  spoke  of  a  list.     H's  own  letter  shows  I  did  i  e  hi 

1  Ie  wrote  for  it  a  week  later,  and  !  ne\  er  sent  him  an) 

had  any  Us1  from  me.     Before  he  came,  he  had  vn 

Chicago,  dated  July   11,  to  which   \'>ii  referred 

of  the  work  thai  was  done,  and  ho^  the)  wanted  to  •'! 

help  me,  and  when  he  came  he  was  full  of  sus 

could  help  me,  and  that  prompted  me  to  tell  him  thai 

come  to  me  that  Mr.  Kirl>\   was  opposing  the  electioi 

dates  who  were  supposed  to  be  friendly,  and  I  thought  thfi 

inconsistent  with  the  way  he  was  talking.     Bu1   I   r< 

not  surprised,  because  before  thai  time  I  had  opposed  all 

that   they  had  been  working  for,  the  matter  of  tarifl 

ward,  a  tariff  commission,  etc.     1  thoughl  maybe  he 

againsl  me,  and   1  was  calling  his  attention  to  the  I 

heard  that   report,  and  1  was  very  much  pleased  when   Mi.   Ki 

wrote  me,  at   his  suggestion,  that   there  was  no  truth 

that  1  had  heard,  that  he  favored  my  reelection,  ai  d  all  thi 

thing.     Mr.  Kirhv  was  a  very  honorable  man.  and  [  was  gl 

his  support. 

Senator  Reed.  On  the  21s1  -  I'  September  Mulhall  v 

said : 

Yours  of  Sept.  18th  hasjusl  been  received,  and  man)  tl 
t , ►  !,<■  in  Cincinnati  in  the  near  future  and  will  be  glad 
(;ill  ,,n  \,  u.  for  I  am  Mill  a-  anxious  as  ever  to  Berve  mj     Id  • 

li  would  make  im  difference  to  me  bow  bard  the  fighl  may  I 

make  me  all  the  more  loyal  I te  of  the  greatest  leaders  t) 

I  have  gol  all  the  confidence  in  the  world  of  your  fin; 

I  merely  send  this  letter  stating  thai  1  feel  it  will  I  ■ 
with  you,  which  I  will  '1"  my  besl  to  find  time  t"  till  in  the 

So  ho  wrote  you   then   aboul    coming  down   tip 
tember  21 . 

Mr.  Foraker.   He  wrote  up'  on  the  17th.      ' 
the  isth,  and  answered  it  tl!,'  18th,  the  sa  ne  da 
that  the  Hearsl  attack  was  m  ide  on  me  and  i 
and  on  the  21st,  when  he  said  "" 
he  would  be  gli  d  to  supporl  me,  I  sup] 
that  attack  on  me. 

Senator  Reed.   1  do  nol   find  in  youi 
reply  to  that  one  of  the  21  -!. 

Mr.  Foraker.   Yes;  there  Is  one  ol 

;o.     Have  you  the  original  ' 

Senator  Reed.  This  h 

Ml'.    FORAKER.    No. 

Senator  Reed.  And  vel  ; 
Mr.  Foraker.   Ko,  ["did  nol 
Senator  Reed.  Then  the 
Mr.  Foraker.  Thai  was  the 
Senator  Reed.   He  wrote  you  again. 
Mr.  Foraker.  That  is  1910,  how. 
Senator  Reed.   Yes,  I  see  it  is. 
Mr.  Foraker.  September  21,  ac. 
correspondence  thai  passed  bel 
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the  election  I  came  over  to  Washington,  and  I  wrote  him  from  here 
about  going  out  to  visit  these  cities,  and  I  take  it  that  letter  is  not 
on  my  files,  because  all  my  correspondence  that  I  supposed  unim- 
portant I  ordered  to  be  destroyed.  I  could  not  take  an  accumulation 
of  three  or  four  hundred  thousand  letters  back  home  with  me,  and 
my  clerks  reported  that  they  destroyed  over  300,000  letters  of  that 
kind.     I  suppose  that  is  the  way  this  letter  disappeared. 

Senator  Reed.  I  think  that  is  all  I  care  to  ask. 

Senator  Walsh.  Senator,  who  were  your  clients  in  the  Union 
Pacific-Southern  Pacific  suit  ? 

Mr.  Foraker.  The  suit  was  brought  in  the  name  of  Talbot  J. 
Taylor  et  al.  James  R.  Keene  was  the  man  behind  them.  He  was 
the  father-in-law  of  Talbot  J.  Taylor. 

Senator  Walsh.  That  is,  your  real  client  was  Keene,  in  that 
litigation  ? 

Mr.  Foraker.  Yes,  sir. 

Senator  WrALSH.  And  your  employment  came  from  Mr.  Lauter- 
bach ? 

j$  Mr.  Foraker  Yes,  Mr.  Lauterbach  called  on  me  and  asked  me  to 
allow  him  to  associate  me  with  him  in  that  litigation. 

Senator  Walsh.  Was  Gov.  Hoadly  then  alive  ? 

Mr.  Foraker  I  do  not  think  he  was.  No,  I  know  he  was  not. 
He  was  then  dead.  This  was  in  1903,  I  suppose,  was  it  not?  I 
think  Gov.  Hoadly  was  then  dead 

Senator  Wtalsh.  What  part  did  Lamar  have  in  that? 

Mr.  Foraker  I  never  knew  of  his  having  any  part  about  it  at  all, 
except  only  that  I  would  see  him  in  company  with  Mr.  Lauterbach. 
He  went  out  to  Cincinnati  and  was  present  there,  I  remember,  when 
we  argued  the  matter,  or  presented  the  matter  to  Judge  Lurton.  It 
was  an  ex  parte  hearing,  an  application  for  a  temporary  restraining 
order;  and  he  was,  I  think,  with  us  at  Nashville,  and  he  appeared  to 
oe  representing  Mr.  Keene. 

Senator  Walsh.  Apparently  providing  you  with  the  facts  upon 
which  your  proceedings  were  based? 

Mr.  Foraker.  Mr.  Lauterbach  presented  the  facts.  I  regarded 
Mr.  Lauterbach  as  the  head  and  front  of  the  matter,  so  far  as  Mr. 
Keene's  representation  was  concerned. 

Senator  Walsh.  As  to  the  Government  suit,  my  recollection  is 
that  that  was  the  occasion  on  which  you  first  met  Mr.  Lamar  ? 

Mr.  Foraker.  Yes,  sir. 

Senator  Walsh.  Who  were  the  parties  who,  on  that  occasion, 
undertook  to  emplov  you  ? 

Mr.  Foraker.  He' said  he  represented  Russell  Sage  and  a  number 
of  other  gentlemen.  I  did  not  see  Mr.  Sage.  I  saw  at  once  that  I 
could  not  have  anything  to  do  with  it.  I  did  not  care  to  have  any- 
thing to  do  with  it. 

Senator  Walsh.  In  the  same  way,  I  wanted  to  know  who  the 
clients  were. 

Mr.  Foraker.  I  had  no  client,  because  I  did  not  accept  the  em- 
ployment. 

Senator  Wtalsh.  I  understand;  but  who  was  it  who  was  endeavor- 
ing to  employ  you? 

Mr.  Foraker.  He  said  Russell  Sage.  He  was  the  man  who  saw 
me  in  their  behalf.     When  I  got  to  New  York  I  was  introduced  to  him, 
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and  he  was  the  man  who  bad  asked  those  p 
wire  me  to  come  on. 

Senator  Walsh.  Ami   this  firm  of  M  H 

you  at  the  suggestion  of  Lamar? 

Mr.  Foraker.   I   90  undersl I  from  them. 

Senator  Walsh.  Who  were  Megrue  <S  Haskell? 
Mr.  Foraker.   1   do  nol   u<  \\    recall   M<  II. 

formerly  in  our  State,  and  he  was  afterwards 
I  did  not  have  much  acquaintance  with  him     p 
1  knew   of  him  as  a  man  who  had  lived  in  oui    * 
gone  to  New  York,  and  had  then  becom 

Senator  Walsh.  Then,  as  I  urn 
ment  at  all  on  t  li.it   occasion  1 

Mr.  Foraker.   No,  sir.     1  was  paid  a  fee,  though.     I  ■ 
Lamar  speaks  of  paying  me  a   fee.     [f  thai   is  of  an)    im| 
they  gave   me  a    tee  of  $500   to   pa)   for  m\    loss  nl    I 
trouble  and  expense  in  going  to  \<u  ^  ork  t"  I  i  int 

them  about  the  matter,  in  which  I  could  nol 
and   beyond   telling  the   Attorney   General,    I 
except  only  to  advise  them  1  could  not  do  anythi 
here  to  Washington  and  told  Attorney  G  I  McK 

they  had  told  me,  and  told  him  why  I  had  nol  ta 

Senator  Walsh.  What  did  you  understand  the  ii 
prompted  their  act  ion  '. 

Mr.  Foraker.   I  do  not  know,  unless  the)  w 
deal  in  some  way,  possibly. 

Senator  Walsh.  To  gel  an  opportunit)  to  bu)  on 
Mr.  Foraker.  The)  wanted  an  opportunity  to  I 
They  claimed  that   the  road   w    -  luable  pr< 

worth  the  entire  claim  of  the    first-moj 
entire  claim  of  the  Government  on  top  of 
willing  to  bid  thai  for  it ;    and  the  b< 
people  who  held  the  first-mortgage  hone 

Senator  Walsh.  Thai  is,  something  had  I 
ment,  and  the)  wanted  the  propert)  sold  m 

Mr.  Foraker.  The  reporl   of  Gov.   H 
torney  General's  report,  will  give  you  th< 
situation  is  this,  if  1  may  take  time  '■ 
bondholders  brought  suil  and  foreclosed  thei 
not  make  the  Governmenl   a  party. 
make  the  Governmenl  a  part)  .  and  tin 
question  among  lawyers,  whether  or 
to  Congress  and   gel   son  • 
ment.     Finally  it  was  stipulated  I  < 
holders    and  the  then    Attorney    G 
Hoadly  — 1     suppose     Harmon 
advice'— that   if  the)    would 
they  would  allow   the  Governmi 
wav  the  Government   hen  would  bo 
have  a  ire-  title     Then  at   oi 
resulted  in  these  people  agreeing  to  bid 
it  stood  at  that  point  when  I  was  called 
Hoadly  says    in    his   report,   upon   the  dn 
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General  he  made  a  motion  to  postpone  the  sale.  That  was  follow- 
ing my  interview  with  him,  and  immediately  they  came  in  and  bid 
the  $50,000,000  agreed  to. 

Senator  Walsh.  What  I  wanted  to  know  was  who  the  parties  were. 

Mr.  Foraker.  I  do  not  know  anything  except  what  Mr.  Lamar  told 
me.  He  said  Russell  Sage  and  others  who  were  associated  with  him 
stood  ready  to  make  up  a  syndicate  to  Inry  the  road. 

Senator  Walsh.  Was  that  the  statement  he  made  to  you  at  that 
time,  or  do  you  get  that  from  the  testimony  \ 

Mr.  Foraker.  No;  he  made  it  to  me  at  that  time.  That  is  what  I 
told  the  Attorney  General. 

Senator  Walsh.  That  is  all. 

Senator  Reed.  This  letter  Xo.  109  is  a  letter  written  by  your 
secretary,  is  it  not  '. 

Mr.  Foraker  (after  examination).  Yes.  That  was  written  by 
my  secretary,  Mr.  0.  E.  Alden.  Before  we  leave  it,  I  have  here  all 
the  correspondence  between  Mr.  Lauterbach  and  myself  with  regard 
to  that  suit  we  brought,  and  I  do  not  know  of  anything  in  it  that 
might  not  be  made  public  if  the  committee  wants  it.  I  do  not  want 
to  put  it  in.  It  is  about  a  case  in  open  court.  Megrue  &  Haskell  are 
the  people  who  wired  me,  as  indicated  by  this  telegram  to  my  son. 

Senator  Reed.  Do  you  desire  to  have  it  put  in  the  record  I 

Mr.  Foraker.  No. 

Senator  Reed.  Xo.  110  is  another  letter  from  your  secretarv.  Mr. 
Alden  \ 

Mr.  Foraker  (after  examination).  Yes.  I  want  to  get  another 
letter  that  I  wrote,  in  which  he  said  that  Mr.  Mulhall  had  been  suc- 
cessful, was  well  off,  and  did  not  want  any  compensation.  Where 
is  that  i. 

Senator  Walsh.  That  is  the  letter  to  Mr.  Kurtz? 

Mr.  Foraker.  No,  it  is  in  a  letter  that  Mr.  Alden  wrote. 

Senator  Walsh.  You  recall  such  a  statement  in  the  Kurtz  letter? 
Possibly  this  is  it. 

Mr.  Foraker.  Ask  your  question,  Senator,  and  I  will  be  looking 
for  this  if  I  do  not  disturb  you. 

Senator  Reed.  I  was  just  going  to  call  your  attention  to  the 
question  of  your  personal  recollection.     Letter  109  reads: 

I  am  directed  by  Senator  Foraker  to  acknowledge  the  receipt  of  your  letter  of  the 
19th  instant. 

The  letter  of  the  19th  instant,  which  is  here,  addressed  to  you,  is 
this  one  in  regard  to  the  location  of  the  island. 
Mr.  Foraker.  Bombay  Hook  Island. 
Senator  Reed.  The  latter  part  of  the  letter  reads: 

If  you  will  remember,  while  on  the  train  you  suggested  that  if  I  would  write  y  u  and 
call  your  attention  you  would  write  (<>  Senator  Aldrich,  of  Rhode  Island,  and  have 
me  to  go  there  and  help  him  out  in  Ins  campaign  there  this  fall.  I  would  be  pleased 
to  go  to  Rhode  Island  ai  the  presenl  time,  and  I  feel  certain,  if  it  is  a  manufacturing 
district,  [will  be  able  to  do  the  Senator  good  service  and  at  the  same  time  serve  you, 
if  you  desire  me  to  go  there. 

Then,  on  the  26th  of  September,  is  this  letter,  No.  110: 

I  write  to  thank  you  for  your  letter  of  the  25th  instant,  and  to  say  that  as  soon  as 
Senator  Foraker  receives  a  reply  from  Senator  Aldrich  I  shall  promptly  advise  you  in 
order  that  you  may  have  lime  to  make  the  necessary  arrangements  for  the  trip.  Please 
be  assured  that  it  has  been  a  pleasure  to  have  rendered  any  service. 


M  WNTKN  \N(   E   OF    \    I  OBB 

TheD  on  the  28th  of  September  13  letter  No.  Ill, 

Di  lb  Sib    Referring  to  recenl  correspond! 
receipt  oi  a  letter  from  Mr.  Arthur  B   Shelton, 
at  the  Narragan8et1  Hotel,  l'r..\  idem  e,  R    1 
glad  i"  have  you  come  to  Providence  and  confer  with  him 
you  ran  do  to  help  out  the  Rhode  [eland  situ 

Providence  from  this  tim and  if  you  w  ill  • 

gansetl  Hotel  or  al  room  304,  Butler  Exchi 
in  touch  \\  ith  the  Senator. 

Thanking  you,  in  Senator  Foraker'e  hi  h  il  ir  kindi  • 

Very  truly  yours, 

Mr.  Foraker.  There  is  one  other  lettor,  that   Mr    \.   ■ 
Mr.  Shelton,  that  ought  to  go  in  there,     ho 
Will  you  please  n  ad  thai  1 

Senator  Reed.   I  do  not  think  we  have  it.     I 

Mi-.  Foraker.   I  will  offer  ii,  if  the  committee  will  all. 
cause  it  show-  the  impressions  I  had  of  Mi.  Mulha 

Senator  Reed.   Yon  -ah I  you  wanted  that  to  go  in 

Mr.  Foraker.  Y  •>. 

Senator  Reed.    You  desin  it  it  in  now  j 

Mr.  Foraker.  Mr.  Alden  wrote  Mr.  Shelton  • 
follows: 

FORAKEB    EXHIBI1     No     '.I 
Col.  M.  M.  Mulhall,  mailer  of. 

Mr.  Arthub  I!.  Shelton, 

Tht  Narragansett  Hotel,  Providence,  /.'.  /. 

My  Dear  Arthur:  Senator  Foraker  received  inforn 
there  Beemed  to  be  some  trouble  in  i  •  rtain  mam 
and,  if  this  be  true,  thinks  thai  O  I.  Mulhall,  th( 
considerable  assistance  with  the  laboring  element. 

Ilf  says  Col.  Mulhall  is  very  well  off;  1 
and  will  nol  expeel  nor  accepi  con  ion  for 

He  is  interested  solely  in  the  ur 1  of  th< 

thought  might  l>r  a  good  man  to  help  Senator  Udi 
is  needed.     Let  0  ••  know  what  is  decided 
a  conclusion,  so  thai  I  may  advise  Mulhall,  and 
rather,  when  you  have  finished  with  il     kindl)  retun 

I  have  written  Mulhall  that   I 
Senator  Aldrich;  though  as  you,  ol 
Foraker's  wish  to  as  Aldrich  in  . 

reward  is icerned     worker  if  there  bi 

Sincerely,  yours, 

He  says: 

Colonel  Mulhall  is  "II  off. 

Mr.  Mulhall,  !   remember  now.  old  1 

in  private  business    oi  hims 
establishment .  or  somel  hing  ol 

Mr.  Mulhall.   !  was  in  I  he  bi 

Mr.  Foraker.    \ 
a  greal  deal  of  money. 

This  Let  ter  •  ont  inues : 

Id'  <a\  a  Colonel  Mulhall  i-  ell  ofl 

kind,  and  will  m 
do.     He  is  -  »leh   in 

950S9— pt  41— 13 5 


3700        MAINTENANCE  OF  A  LOBBY  TO  INFLUENCE   LEGISLATION. 

Foraker  thought  might  be  a  good  man  to  help  Senator  Aldrich,  provided,  of  course, 
assistance  is  needed.  Let  me  know  what  is  decided  upon,  when  Senator  Aldrich 
has  reached  a  conclusion,  so  that  I  may  advise  Mulhall,  and,  if  you  do  not  need  his 
letter,  or,  rather,  when  you  have  finished  with  it — kindly  return  it  for  our  files. 

I  have  written  Mulhall  that  the  matter  would  be  taken  up,  through  you,  with  Senator 
Aldrich;  though  as  you,  of  course,  doubtless  understand,  because  of  Senator  Foraker's 
wish  to  assist  Senator  Aldrich  in  getting  a  capable,  disinterested— s<>  far  as  reward  is 
concerned — worker  if  there  be  need  for  one. 

Sincerely,  yours,  C.  E.  Alden. 

Senator  Reed.  Now,  Senator,  this  letter  that  you  have  just  read  is 
from  your  files  '. 

Mr.  Foraker.  From  Mr.  Alden' s  files. 

Senator  Reed.  Of  course  you  were  acquainted  with  the  matters 
referred  to  in  the.  letters  of  your  secretary,  which  I  just  read? 

Mr.  Foraker.  I  did  not  see  them,  Senator.  I  have  seen  them 
since  they  were  printed.  I  never  saw  this  letter  until  I  came  to  look 
the  files  over. 

Senator  Reed.  I  think  you  have  now  furnished  the  connecting 
link  I  wanted,  to  explain  B-12.  You  did  know  Marshall  Gushing, 
did  you  not  ? 

Mr.  Foraker.  I  had  a  very  slight  acquaintance  with  Marshall 
dishing.  I  did  not  know  him  at  all  at  this  time,  that  I  remember. 
I  knew  him  years  ago,  before  I  was  elected  to  the  Senate,  and  I  might 
have  met  him  afterwards. 

Senator  Reed.  I  will  read  to  you  this  letter  on  the  letterhead  of 
the  National  Association  of  Manufacturers,  dated  October  5,  1904, 
as  follows: 

(B-12) 

National  Association  of  Manufacturers 

of  the  United  States  of  America. 

New  York,  October  5,  1904. 
My  Dear  Senator:  Please  notice  accompanying  letter  which  Senator  Foraker 
has  been  kind  enough  to  originate,  and  if  the  gentleman  mentioned  can  do  you  any 
good,  do  not  hesitate  to  put  him  right  to  work.  He  is  one  of  my  regular  staff  and  the 
best  man  in  the  country  in  his  line.  He  understands  that  he  is  to  consult  your  in! cr- 
ests first  and  absolutely— then  ours;  though  perhaps  I  ought  to  say  that  I  have  been 
in  touch  with  the  congressional  committee,  and  if,  incidentally,  he  could  do  anything 
to  help  the  nominee  for  Congress  that  might  be  a  valuable  incident.  Expenses  are 
all  paid;  there  is  nothing  to' that  phase  of  it  that  needs  to  trouble  any  of  you  for  a 
moment . 

With  great  respect  and  best  wishes,  yours,  most  truly. 

Marshall  Gushing,  Secretary. 
Hon.  Nelson  W.  Aldrich, 

Providence,  R.  I. 

That  certainly  refers  to  this  letter  that  you  have  just  read. 

Mr.  Foraker.  It  may.  I  do  not  know  anything  about  it.  Sena- 
tor. I  just  find  these  letters.  Outside  of  the  letters  I  have  no 
recollection  at  all  about  this  matter. 

Senator  Reed.  Your  meetings  with  Col.  Mulhall  began  in  1904? 

Mr.  Foraker.  It  was  on  that  train  when  I  asked  him  to  write  me 
about  the  route  to  Bombay  Hook  Island.  It  was  all  part  of  that 
same  conversation. 

Senator  Reed.  Your  secretary  wrote  this  letter  to  Mr.  Shelton, 
who  was  the  secretary  to  Senator  Aldrich,  and  you  had  had  some  let- 
ters, as  your  secretary  writes,  from  Mulhall,  and  you  were  at  least  in 
some  degree  interested,  or  at  least  took  some  interest,  in  Mulhall's 
going  up  to  help  Senator  Aldrich  in  the  1904  campaign? 
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Mr.  Foraker.   1  was  interested  in  Republican 
and  Senator  AJdrich  was  a  candidate;  and  I   I 
no  doubt,  about    his  district,   dun    he  mi 
among  laboring  men.  and  Mr.  Mulhall  <■.. 
the  train.     1  do  qoI  i  hink  1  had  seen  him  fo 
and  in  ihat   conversation,  in  talking  aboul   poIiti<      i 
him 

Senator  Reed.  The  I  rain  incident    I   h;i\  -• 
when  you  gave  him  the  lisl  of  names. 
^  Mr.  Foraker.   No,   L904.     In   1910  I  gave  him 
Hie  other  train   incident   was  in    L904,   when   I    talki 
Bombay    Hook   Island.     Thai    \\;i-   when   AJdi  i 
for  reelection. 

The  Chairman.  We  are  much  obliged  to  you. 

Senator  Reed.  Before  the  committee  adjourns  I 
these  letters  in  a  general  wa \ . 

Senator  Foraker.   I   will  call  again  to  gel   th 
clerk  will  substitute  copies,  verified,  of  cour 

TESTIMONY   OF  MARTIN  MICHAEL  MULHALL.  .uraed. 

Senator  Reed.  Mr.  Mulhall,  on  Augusl   I  you  pi 
tional  letters.     I  do  not  want  to  take  the  time  to  idi 
They  have  been  printed,  Mr.  (  hairnian   and   genl 
mittee,  and  are  numbered  B   I  to  B  291,inclusivi 
it'  these  are  letters  taken   from  your  files,  and 
portion  of  the  correspondence  you  had  pi  I ' 

Mr.  Mrt.ii  \i  i  .  Yes  sir. 

Senator  Reed.   In  so  far  as  these  l< 
letters,  are  they  letters  which  you  received  tl 
they  original  letter-  from  the  parties  whosi 

Mr.  Mulhall.  Yes  sir. 

Senator  Reed.  There  are  contained  in  these  le1 
be   carbon   copies   of   letters   written    to 
instance  where  the  carbon  copj    appears  ad 
individual,  did  you  write  to  the  individual  tl 
carbon  is  now  produced  I 

Mr.  Mulhall.  All  thai  were  broughl  hei 

Senator  Reed.  There  are  also  in 
envelopes   addressed   to   individuals.     W< 
file-  > 

Mr.  Mulhall.  Yes  -ir. 

Senator  Reed.  There  are  in   I 
beginning  on  March  2  and  ending  oi 
reports  and  tell  me  to  whom  the}  wi 
through  and  see  to  what  cat 

Mr.  Mulhall    after  examit 
William  Walsh,  the  gentleman  I 
campaign,  made  acernii 

Senator  Reed.   B  292 
the   outside   the   nan 
into  your  possession  i 


v.* 
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Mr.  Mulhall  (after  examination).  That  was  an  envelope  contain- 
ing about  $500,  handed  to  me  by  Mr.  George  E.  Green,  who  was 
Mr.  Fairchild's  manager  in  the  campaign  of  1912,  coming  from  Mr. 
Fairchild. 

Senator  Reed.  What  were  you  to  do  with  that  money  I 

Mr.  Mulhall.  Use  it  for  campaign  purposes — expenses. 

Senator  Reed.  I  hand  you  now  two  drafts,  which  will  be  marked 
0-1  and  C-2,  being  taken  from  the  files  of  the  National  Associa- 
tion of  Manufacturers,  or  of  the  National  Council  for  Industrial 
defense.  I  will  ask  you  to  look  at  the  name  "James  E.  Watson" 
Written  across  the  back,  and  state  whether,  in  your  judgment  and 
opinion,  that  is  the  signature  of  James  E.  "Watson. 

Mr.  Mulhall  (after  examination).  I  will  say  it  looks  like  the  sig- 
nature of  Mr.  Watson. 

Senator  Reed.  I  am  not  putting  you  on  as  a  handwriting  expert, 
but  you  have  seen  his  signature  many  times? 

Mr.  Mulhall.  Yes,  sir;  I  saw  his  signature  many  times. 

Senator  Reed.  And,  in  your  opinion  and  best  judgment,  is  that 
his  signature? 

Mr.  Mulhall.  Yes,  sir. 

Senator  Reed.  They  read  as  follows: 

(C-l) 

3rd  National  Bank  of  St.  Louis.     No.  668. 

Pay  to  the  order  of  James  E.  Watson  3500.00,  five  hundred  and  no  TOO  dollars.  Si . 
Louis,  April  24,  1909.  National  Association  of  Manufacturers.  Saml.  C.  Schwedt- 
man,  secretary  to  the  president. 

(Endorsement:)  James  E.  Watson.  Pay  to  the  order  of  the  Rigirs  National  Bank 
of  Washington,  D.  C.  Apr.  28,  1909.  Prior  endorsements  guaranteed.  Union  Trust 
Co.  of  I).  C.     Edson  B.  Olds,  treas. 

Pay  to  the  order  of  any  bank,  hanker  or  trust  <  o.  Prior  endorsements  guaranteed. 
The  Riggs  National  Bank,  Washington,  D.  ('.,  Henry  H.  Flather.  cashier. 

St.  Louis  Clearing  House.  Mechanics  American  National  Bank,  32-M,  Apr.  30, 
1909. 

(C-2) 

3rd  National  Bank  of  St.  Louis.     No.  669. 

James  E.  Watson  s.~,o0.00  Five  hundred  and  no/100  dollars.  St.  Louis,  April  24, 
1909.  National  Association  of  Manufacturers.  Ferd  ('.  Schwedtman,  secretary  to 
the  president. 

(Endorsements:)  James  E.  Watson.  Pay  to  the  order  of  the  Riggs  National  Bank 
of  Washington,  D.  ('.  Apr.  28,  1909.  Prior  endorsements  guaranteed.  Union 
Trust  Co.  of  D.  C.     Edson  B.  Olds,  treas. 

Pay  to  the  order  of  any  hank,  banker  or  trust  company.  Prior  endorsements  guar- 
anteed.    The  Riggs  National  Bank,  Washington,  P.  ('..  Henry  H.  Flather,  cashier. 

St.  Louis  Clearing  House.  Mechanics  American  National  Bank,  32  —  M,  Apr  30 
1909. 

Xow,  1  hand  you  "C-3"  and  ask  you  if  the  signature  "Ferd  C. 
Schwedtman"  is,  in  your  judgment  and  opinion,  the  signature  of  Mr. 
Ferd  C.  Schwedtman  '. 

Mr.  Mulhall  (after  examination).  Yes  sir. 

Senator  Reed.  I  read  Exhibit  C-3  as  follows: 

(C-3) 

St.  Louis,  Mo.,  April  24,  1909. 
Received  of  National  Assn.   of  Mfrs.     One  thousand  and  no/100  dollars.     Two 
$500.00  dra its  on  New  York.     To  be  used  for  payment  of  Watson  on  tariff  work. 
$1,000.00.     FerdC.  Schwedtman. 
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I  band  you  UC    I     and  ask  you  it  that  is 
from  the  National  Association  of  Manufactu 
signal  ure  1 

Mr.  M i  l.i t a ii   (after  examinal  ion  .    Yes  s 

Senator  Reed.    1  hand  \  ou  < '   5,  and 
reference  to  ij  1  asked  \\  ii  h  referei  I 

Mr.  Mil. HAILL  (al'tei  examination   .   Yes  s 

Senator  Reed.   1  hand  you  ('  6 

Mr.  Mulhall    after  examinal  ion  .   "i 

Senator  Reed.   I  hand  \  ou  C-7  and 

Mr.  Mulhall  (after  examination  I.  Yes 

Senator  Reed.    [  hand  you  C  8  and     - 

Mr.  MULE  \i  I    (after  examination  i.     i-  es, 

Senator   Reed.   1  hand  \«\i  <      I  and 

Mr.  Mulhall    after  examination) .   Y< 

Senator   Reed.    I  now  read  in  evidence  th< 
to  the  witness,  as  Follow-: 

i 

The  Third  National 

Pay  to  the  order  of  M.  M    Mulhall  I 

St.  Louis.Mo.     October  14, 1908      National  Ass 
Schwedtman,  secretary  to  the  president. 

(Endorsements:    M    M.  Mulhall      Wilbra 
Prest.     Pay  any  bank  or  banker.     The  I   ■ 
(  vi.  15,  1908.     (4  X).     All  prior  endorsee 

The  Third  National  Bank  of  Si    Loi 

Pay  to  the  order  of  M.  M.  Mulhall  $300.00,  tl 

St.  Louis,  Mo      Sept.  22,  L908.     National    \- 
Schwedtman,  secretary  to  the  presidenl 

(Endorsements     M.   M.    Mulhall.     Bote     I 
J.  (i.  Wilbraham,  pi   31       Paj  any  hank  1  • 
dianapolis,  Ind. 

Sept.  S.',.  liios  1  1  X  .     All  prior  end< 

Third  National  Hank  lis 

Pay  to  the  order  of  M.M.  MulhalM 

St.  Louis,  Mo.,  Sept.   14,   L908      N   I 
Schwedtman,  secretai     I  ■  the  preside 

(Endorsements     M.    M.   Mulhall      11 
J.   <;.  Wilbraham,  pr< 

St.   Louis  Clearing   II 
September  16,  1908.     Ail  pri 
The  Fletcher  National  Bank.  Indi 

Sept.  L5,  L908        ;  X  ,     All  pi 

The  Third  National  Bank 
Pa"y£X  order  of  M.M    Mulhal    - 

tional  Association  of  Manufa  re" 

St.  Louis,  Mo.  An 

(Endorsements     M    M    Mulhall      Uilh   , 
braham.    St.  Louis  '  tearing  II 

Aw   28  (26  .     Pay  any  bai  ^xn 

lid      Aug    27     L908       I  "*" 
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(0-8) 

The  Third  National  Bank  of  St.  Louis.     No.  314. 

Pay  to  the  order  of  M.  M.  Mulhall  $25.00  twenty-five  and  no  100  dollars.     National 
\-ociation  of  Manufacturer?,  Ferd.  0.  Schwedtman,  secretary  to  the  president. 
.  Louis,  Mo.  Nov.  2.  1907. 
(Endorsements:)  M.  M.  Mulhall.     Charged  J.  C.  S.  0.     Pay  Boatmen's  Bank  or 
order,  The  Southern  Hotel  Co. 

St.  Louis  Clearing  House,  Nov.  5,  1907.  (3)  Endorsements  Waranteed.  Boat- 
men's Bank. 

(In  pencil:)  O.  K.  Fitch. 

(C-9) 

The  Third  National  Bank  of  St.  Louis.     No.  313. 

Pay  to  the  order  of  M.  M.  Mulhall  $150.00,  one  hundred  fifty  and  no/100  dollars. 
National  Association  of  Manufacturers.  Ferd  C.  Schwedtman.  secretary  to  the  presi- 
dent. 

St.  Louis,  Mo.  Oct.  31.  1907. 

(Endorsements:)  M.  M.  Mulhall.  Pay  Boatmen's  Bank  or  order,  The  Southern 
Hotel  To.     Charged  J.  D.  C. 

St.  Louis  Clearing  House  Nov.  4,  1907.  Boatmen's  Bank.  (3)  Endorsements 
guaranteed. 

(In  pencil:)  Bill  R. 

Do  you  know  who  Mr.  Charles  A.  M.  Harvey  was? 

Mr.  Mulhall.  No,  sir;  I  do  not  remember  at  this  time. 

Senator  Reed.  You  therefore  would  be  unable  to  give  us  any  light 
in  regard  to  the  payments  to  Mr.  Harvey  '. 

Mr.  Mulhall.  I  have  no  memory  of  that  name. 

Senator  Reed.  Mr.  Chairman,  these  letters,  B-l  to  B-291,  are 
printed,  and  I  take  it  can  be  read  by  the  committee,  and  if  hereafter 
they  desire  to  ask  any  questions  in  regard  to  them  they  may  do  so. 
There  is  one  exhibit  which  is  here  which  seems  to  have  been  attached 
to  some  letter,  but  it  is  a  mere  card.  I  ask  you  if  it  has  any  signifi- 
cance, and  if  so  what  '. 

Mr.  Mulhall.  It  is  a  card  of  Mr.  Ridge,  who  worked  in  Senator 
Aldrich's  district  on  two  occasions. 

Senator  Reed.  Is  that  which  I  hand  you  now  a  note  from  Mr. 

Ridge  to  you,  which  appears  to  read — and  I  will  have  to  identify  it 

by  reading  it: 

Mulhall:  You  can  if  you  wish  show  this  letter  to  our  friend  the  Senator. 

Ridge. 

Who  was  Ridge '. 

Mr.  Mulhall  (after  examination).  Yes,  sir.  He  was  a  party 
employed  by  Senator  Aldrich  and  the  National  Association  of  Manu- 
facturers in' the  campaign  of  1905  and  other  campaigns— or  1904,  I 
should  sav. 

Senator  Reed.  And  was  the  Senator  referred  to  there,  Senator 
Aldrich  '. 

Mr.  Mulhall.  Yes,  sir. 

Senator  Reed.  We  may  desire  to  make  further  identification  of 
these  papers  in  this  volume,  but  for  the  present,  Mr.  Chairman,  in 
view  of  the  lateness  of  the  hour,  I  suggest  that  we  allow  the  examina- 
tion to  cease,  and  that  the  committee  read  these  letters. 

The  Chairman.  We  will  adjourn  to  meet  to-morrow  morning  at 
10  o'clock,  and  we  ask  Mr.  Emery  to  be  present  at  that  hour. 

(Thereupon,  at  1.50  o'clock  p.  m.,  the  subcommittee  adjourned  until 
to-morrow,  Wednesday,  August  6,  1913,  at  10  o'clock  a.  m.) 
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